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PEEFACE. 


The  importance  of  the  law  of  Private  Corporations,  today,  over- 
shadows that  of  all  other  branches  of  the  law.  Corporations  have 
come  to  be  the  managers  in  control  of  the  world's  vast  business, 
and  the  trustees  of  its  accumulated  wealth.  Their  power  under 
progressive  consolidations  into  a  few  great  systems  has  already 
become  nearly  as  potential  as  that  of  Congress  itself;  although 
at  the  time  of  the  adoption  of  the  Federal  Constitution,  so  little 
was  their  coming  importance  anticipated,  that  no  express  provis- 
ion regarding  corporations, — and  no  mention  of  them — was  made 
in  that  instrument.  Congress  has  only  such  constitutional  power 
to  control  them,  as  is  implied  in  its  authority  to  regulate  com- 
merce among  the  states,  and  with  foreign  nations,  and  power  to 
create  corporations  only  as  necessary  instruments  of  government. 

Associations  incorporated  now  control  the  capitalized  wealth 
and  executive  power  of  the  world,  while  unincorporated  associa- 
tions exercise  its  motive  powers,  intellectual  and  social. 

This  work  treats  of  associations  incorporated,  and  also  those 
unincorporated.  My  undertaking  herein  is  the  enlargement,  re- 
vision and  reconstruction  of  Beach  on  Private  Corporations  which, 
as  a  standard,  has  enjoyed,  since  its  publication  in  1891,  the  favor 
of  the  Bench  and  Bar. 

In  that  time,  the  number  of  reported  judicial  decisions  on  the 
subject,  has  nearly  doubled — so  rapid  has  been  the  growth  and 
evolution,  and  so  immense  the  capitalization,  of  private  corpora- 
tions,— ^presenting  numberless  problems  to  the  courts  for  adju- 
dication, in  the  application  of  the  law  to  these  new^  conditions. 

No  apology,  therefore,  is  in  order,  for  the  contribution  of  any 
new  or  useful  work,  in  the  effort  to  keep  up  with  what  is  now  the 
most  important  branch  of  the  law. 

The  extended  scope  of  this  work  is  comprehensive  beyond  that 
of  any  other.  It  embraces,  (First),  the  law  of  private  corpora- 
tions, those  strictly  private  as  well  as  those  owing  service  to  the 
public,  and  (Second),  the  law  of  unincorporated  associations 
(stock,  or  non-stock),  clubs,  societies  and  companies,  for  what- 
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ever  purpose  organized, — excepting  partnerships  and  municipal 
corporations;  these  are  subjects  extensively  treated  in  special 
works. 

Among  the  many  special  subjects  given  extended  treatment,  but 
which  in  other  works  are  generally  given  no  prominence,  or  little 
mention,  are  unlawful  Trusts  and  Monopolies,  "Holding"  Corpo- 
rations, Corporations  organized  in  one  State  to  do  Business  only 
in  Another,  Watered  Stock,  Frauds  by  Corporate  Ofificers,  Fidu- 
ciary Relations  between  Directors  and  the  Corporation,  Legisla- 
tive Control,  Rights  of  Minority  Stockholders,  etc.,  etc. 

The  aim  has  been  to  present  in  the  text,  in  logical  sequence,  and 
without  repetitions,  not  only  all  the  settled  principles  of  the  law, 
but  also  all  novel  applications  of  those  principles  to  modern  condi- 
tions ;  with  illustrations  in  the  foot-notes,  wherein  are  cited  over 
fifteen  thousand  cases,  including  the  latest  important  decisions  of 
the  courts  of  last  resort,  not  only  of  America,  but  also  of  Great 
Britain,  and  of  her  colonies. 

The  leading  and  most  authoritative  decisions  aire  given,— ^omit- 
ting, as  only  cumulative,  those  cases  which  merely  reaffirm  estab- 
lished principles,  without  any  new  application  of  them. 

The  more  than  fifty  thousand  corporation  cases  reported  to  this 
time,  would  require  in  a  table,  alone,  nearly  a  thousand  pages, — 
to  the  confusion  and  dismay, — rather  than  the  assistance  of  the 
practitioner. 

The  Table  of  Cases  cited  gives  parallel  reference  to  the  Law- 
yers' Reports  Annotated,  American  Decisions,  Reports,  and  State 
Reports,  and  to  the  American  Digest. 

A  feature  is  the  Index,  analytic  as  well  as  alphabetic,  with  over 
four  thousand  cross-reference  titles, — key-words  so  numerous  as 
to  make  reference  speedy  and  effective,  in  the  hurry  of  practice. 
Judges  and  lawyers  complain  of  the  common  deficiency  of  the 
law-book  index.  Although  the  most  necessary  part  of  the  work,, 
it  is  the  conclusion,  and  therefore  often  suffers  from  hurry  and 
neglect.  Though  full  of  treasures,  if  the  work  lacks  a  complete 
and  skillfully  prepared  index,  many  of  them  may  remain  as  in  a 
sealed  book. 

This  work  is  offered  to  the  public,  in  confidence  that  it  will  re- 
ceive a  welcome. 

James  Hart  Purdy. 

Chicago,  Illinois,  June,  1905. 
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§  I.  Definitions  of  corporation. — The  attempts  to  define  cor- 
poration are  very  numerous.  Chief  Justice  Marshall's  cele- 
brated definition,  to  the  extent  that  it  is  "an  artificial  being,  in- 
visible, intangible  and  existing  only  in  contemplation  of  law,"  ^ 
agrees  with  Lord  Coke  that  "it  is  invisible,  immortal  and  rests 

1  Dartmouth    College  v.   Woodward,  4  Wheat,  518  (1819). 
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only  in  intendment  and  consideration  of  the  law.''  He  adds : 
■"They  can't  commit  treason,  nor  be  outlawed,  nor  excommuni- 
'cated,  for  they  have  no  souls,  neither  can  they  appear  in  per- 
son, but  by  attorney."  ^ 

The  opinion  of  Chief  Baron  Manwood  was  this,  as  touch- 
ing corporations,  "that  they  are  invisible,  immortal,  and  that 
they  have  no  soul  .  .  .  none  can  create  souls  but  God,  but 
the  king  creates  (corporations)  and  therefore  they  have  no 
souls."  ^  The  immortality  ascribed  to  a  corporation  rrieans 
only  its  capacity  to  take  in  perpetual  succession,  so  long  as  it 
exists,  the  fact  being  that  most  corporations  now  created  are 
limited  in  duration  to  a  few  years. 

Definitions  often  overlook  the  view  that  a  corporation  may 
he  constituted  by  law  out  of  either  natural  persons,  or  of  arti- 
ficial persons,  or  a  mixture  of  both;  that  the  individuals  of 
one  corporation  may  compose  another  and  distinct  corpora- 
tion, as  the  president  and  directors  of  one  bank,  or  any  of 
them,  may  be  the  incorporated  managers  of  any  other  institu- 
tion. 

The  United  States  Supreme  Court  defines  a  corporation  as: 
"An  association  of  individuals,  acting  as  a  single  person  .  .  . 
iiriited  for  some  common  purpose  .  .  .  and  permitted  by 
the  law  to  use  a  common  name  and  to  change  its  members 
without  a  dissolution  of  the  association."  *  "A  corporation 
aggregate  is  an  artificial,  intellectual  being,  the  mere  creature 
of  the  law,  composed  generally  of  natural  persons  in  their 
natural  capacity,  but  may  be  composed  of  persons  in  their  po- 
litical capacity  of  members  of  other  corporations."  " 

The  federal  court's  definition  is:  "A  corporation  is  an  arti- 
ficial person  created  by  law  as  the  representation  of  those  per- 
sons, artificial  or  natural,  who  contribute  to,  or  become  holders 
of  shares  in  the  property  entrusted  to  it  for  a  common  purpose. 
As  it  is  the  creature  of  positive  law,  its  rights,  powers  and 
duties  are  prescribed  by  the  law.  Beyond  the  legitimate  pur- 
pose which  it  was  created  to  serve,  and  the  lines  of  limitation, 
which  the  law  has  drawn. around  it,  it  is  without  the  power 
to  act  or  capacity  to  take."  " 

2  Sutton's  Hospital  Case,  10  Coke  »  Regents  of  Univ.  v.  Williams, 
Rep.  132  (1613).  9  Gill.  &  J.   (Md.)  365. 

3  Tipling  V.  Pexall,  2  Bulst,  233  e  Andrews  Bros.  v.  Youngstown 
(1613).  Coke  Co.,  86  Fed.  585. 

i  United  States  v.  Trinidad  Coal 
Co.,  137  U.  S.  160  (1890). 
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§  2.  Nature  and  theory  of  incorporation. — The  nature  and 
theory  of  incorporation  is  the  creation,  under  legislative  grant, 
of  an  artificial  person,  having  the  essential  attributes  of  a  cor- 
poration, among  other  things,  having  capacity  to  receive  and 
enjoy,  by  its  corporate  name,  such  other  franchises,  privileges 
and  immunities,  as  the  legislature  may  grant  to  it  for  special 
purposes. 

Such  artificial  person  is  a  collection  of  natural  persons  united 
in  one  body,  with  succession  of  members,  without  changing 
the  identity  of  the  body,  and  capable  of  transacting  business 
like  a  natural  person,  but  without  power  to  act  except  through 
living  agents.' 

§  3.  Test  whether  it  is  a  corporation.  Attributes  of  a  cor- 
poration.— If  the  essential  faculties  are  conferred'  upon  a  com- 
pany it  is  a  corporation  notwithstanding  express  legislative 
declaration  to  the  contrary.' 

The  powers  and  faculties  of  a  corporation  essential  to  it  are : 
Capacity  of  perpetual  succession,  power  to  take  and  grant 
property  and  make  contract,  power  to  sue  and  be  sued  in  its 
corporate  name,  power  to  receive  and  enjoy  grants  of  privi- 
leges and  immunities.' 

§  4.  Perpetual  succession. — ^The  distinguishing  feature  of  a 
common-law  corporation  is  its  attribute  of  perpetual  succes- 
sion, that  is,  as  an  artificial  person,  its  rights,  and  the  duties 
which  its  members  owe  it,  remain  the  same,  while  the  succes- 
sion of  its  members  goes  on.  It  is  "as  a  person  that  never  dies ; 
in  like  manner  as  the  river  Thames  is  still  the  same  river, 
though  the  parts  which  compose  it  are  changing  every  in- 
stant." " 

§  5.  Legal  fiction  of  separate  corporate  entity. — The  legal 
fiction  theory  of  a  separate  corporate  entity,  as  an  artificial 
person,  apart  from  its  members,  is  merely  figurative  descrip- 
tion of  a  corporation,  but  the  separate  personality  of  the  cor- 
poration was  fully  recognized  by  the  English  common  law, 
and  is  the  prevailing  theory  of  American  courts. 

7  Cupps  V.  Hastings,  etc.  Co.,  40  Inhab.  of  New  Yarmouth,  34  Me. 

Neb.   470    (1894),  58  Neb.   956,  42  41  (1852),  56  Am.  Dec.  666. 

Am.  St.  Rep.  677;    Southern  Pac.  » Thomas    v.    Dakin,    22    Wend. 

Ry.    Co.    V.     Orton,     32     Fed.    457  (N.  Y.)  9. 

(1879);    People    v.    Assessors    of  » Thomas   v.    Dakin,    22    Wend. 

Watertown,    1   Hill.    (N.    Y.)    616  (N.  Y.)   9. 

(1841);    Inhab.    of    Yarmouth    v.  10  State  v.  Hannibal,  etc.  Ry.  Co., 

138  Mo.  332,  Blackstone  Com.  468. 
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And,  though  the  strictly  law  courts  treat  the  corporation  as 
an  entity,  without  regard  to  its  membership,  it  is,  neverthe- 
less, in  fact,  an  association  of  persons,  and  courts  of  equity  so 
regard  it.  Its  rights  and  obliga:tions  ai-e  those  of  the  individual 
shareholders  who  compose  the  corporation,  and  courts  of 
equity  generally  regard  it  as  an  association  of  persons. ^^ 

Chief  Justice  Marshall's  much  quoted  definition  of  a  cor- 
poration "  has,  on  the  one  hand,  been  made  the  subject  of 
much  criticism  within  recent  years,  both  by  judges  and  text- 
writers,  who  maintain  that  the  fiction  of  a  legal  person,  as 
they  term  it,  has  survived  its  usefulness,^^  while,  on  the  other 
hand,  there  is  much  authority  for  a  strict  insistence  upon  the 
earlier  and  more  artificial  theory  of  a  body  corporate,  as  a  dis- 
tinct and  personal  entity.^*     Although  a  corporation  is,  in  a 


iiMuller  V.  Dows,  94  U.  S.  444; 
People  V.  North,  etc.  Co.,  121  N.  Y. 
582,  18  Am.  St.  Rep.  843,  9  L.  R. 
A.  33;  State  v.  Standard  Oil  Co., 
49  Ohio,  137,  34  Am.  St.  Rep.  541, 
15  L.  R.  A.  145. 

12  Dartmouth  College  v.  Wood- 
ward (1819),  17  U.  S.  636,  4 
"Wheat.  518.  The  quotation  in  the 
text  is  from  that  eminent  Jurist's 
opinion  in  the  Dartmouth  College 
Case,  the  passage  in  full  being  as 
follows: — "A  corporation  is  an 
artificial  being,  invisible,  intangi- 
ble, and  existing  only  in  contemp- 
lation of  law.  Being  the  mere 
creature  of  law  it  possesses  only 
those  properties  which  the  charter 
of  its  creation  confers  upon  it, 
either  expressly  or  as  incidental 
to  its  very  existence.  These  are 
such  as  are  supposed  best  to  effect 
the  object  for  which  it  was  created. 
Among  the  most  important  are 
immortality,  and,  if  the  expression 
may  be  allowed,  individuality; 
properties  by  which  a  perpetual 
succession  of  many  persons  are 
considered  as  the  same,  and  may 
act  as  a  single  individual.  They 
enable  a  corporation  to  manage  its 
own  affairs,  and  to  hold  property 
without  the  perplexing  intricacies, 
the  ha/ardous  and  endless  neces- 
sity of  perpetual  conveyances  for 
the  purpose  of  transmitting  from 


hand  to  hand.  It  is  chiefly  for 
the  purpose  of  clothing  bodies  of 
men  in  succession  with  these  qual- 
ities and  capacities,  that  corpora- 
tions were  invented  and  are  in 
use.  By  these  means  a  perpetual 
succession  of  individuals  are  cap- 
able of  acting  for  the  promotion 
of  the  particular  object,  like  one 
immortal  being.  But  this  being 
does  not  share  in  the  civil  govern- 
ment of  the  country,  unless  that 
be  the  purpose  for_jwhich  it  was 
created."  Dartmouth  College  v. 
Woodward,  4  Wheat;  518. 

13  Mr.  Taylor,  in  his  admirable 
treatise  on  the  law  of  Corpora- 
tions, says:  "It  is  the  opinion  of 
the  writer  that  the  fiction  of  the 
'legal  person'  has  outlived  its  use- 
fulness, and  is  no  longer  adequate 
for  the  purposes  of  an  accurate 
treatment  of  the  legal  relations 
arising  through  the  prosecution  of  ■ 
a  corporate  enterprise.  By  dis- 
missing this  fiction,  a  clearer  view 
may  be  had  of  the  actual  human 
beings  interested,  whose  rights 
may  then  be  determined  without 
unnecessary  mystification."  Taylor 
on  Corporations,  preface. 

14  Commenting  upon  Mr.  Tay- 
lor's work.  Prof.  Pomeroy  says:  — 
"The  author  has  here  touched 
upon,  although  he  has  not  fully 
developed,   a  fact   which,    in   our 
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certain  sense,  something  distinct  from  its  members,  having  a 
life  independent  of  theirs,  the  truth  would  seem  to  lie  between 
these  conflicting  views  of  its  nature.  A  corporation  in  most 
of  its  relations  acts  as  a  unit,  and  may,  therefore,  for  the  most 
part,  be  conveniently  regarded  as  a  legal  person ;  but  in  many 
of  its  relations  it  is  properly  conceived  of  as  composed  of  an 


opinion,  must  ere  long  be  recog- 
nized and'  acted  upon  by  the  courts 
in  dealing  with  the  law  of  corpo- 
rations. The  common-law  concep- 
tion of  the  'legal  personality'  of 
the  metaphysical  entity  constitut- 
ing the  corporation  entirely  dis- 
tinct from  its  individual  members, 
arose  at  a  time  when  corporations 
were  all  created  by  special  char- 
ters generally  granted  by  the 
Crown;  when  very  few  of  them 
were  'stock'  corporations;  when 
they  were  mostly  perpetual  in  ex- 
istence; when  absolutely  no  per- 
sonal liability  was  imposed  upon 
the  individual  corporators,  but 
the  legal  status  of  the  corporators 
was  wholly  swallowed  up  in  the 
'legal  person'  of  the  corporation, 
and  when  corporations  were  in 
reality,  as  a  necessary  result  from 
this  creation  and  legal  position, 
monopolies.  In  the  United  States 
at  the  present  day  almost  all 
private  corporations,  whether 
business  or  otherwise,  are  formed 
under  general  laws,  and  in  many 
States  the  legislatures  are  ex- 
pressly prohibited  from  granting 
special  charters.  Under  these  gen- 
eral laws  persons  complying  with 
a  few  formal  requisites  can  or- 
ganize themselves  into  a  company 
for  almost  any  business  purpose. 
The  associations  thus  formed  are 
limited  in  duration;  they  are  un- 
der complete  control  of  the  Legis- 
lature; the  individual  corporators 
are  all  personally  liable  to  some 
extent  and  in  some  manner,  and 
in  many  instances  they  are  fully 
liable  as  though  they  were  the  im- 
mediate parties  and  debtors.  In 
truth,  except  in  the  features  that 
they  can  sue  and  be  sued,  make 


contracts,  acquire  rights,  and  in- 
cur liabilities  in  and  by  their  cor- 
porate names,  and  that  a  change 
of  membership  does  not  work 
their  dissolution,  these  associa- 
tions differ  very  little  in  their 
essential  attributes  from  partner- 
ships. And  yet  our  American 
courts,  both  State  and  national, 
have,  with  few  exceptions,  gone 
on  and  applied  the  same  language, 
the  same  conceptions,  and  the 
same  doctrines  to  these  associa- 
tions which  were  originally  ap- 
plied to  corporations  as  they  ex- 
isted under  purely  common-law 
notions  and  regulations.  The 
English  courts  have  never  fallen 
into  this  error.  Of  late  years 
Parliament  has  enacted  statutes 
similar  in  their  scope  and  effect 
to  our  general  laws  for  the  forma- 
tion of  private  corporations.  The 
English  courts  have  never  treated 
the  joint-stock  companies  with 
limited  liability,  formed  under 
these  statutes,  as  being  indentical 
with  common-law  corporations, 
but  have  always  carefully  distin- 
guished between  them.  In  our 
opinion,  the  American  courts 
must,  in  time,  recognize  and  en- 
force the  saine  distinctions."  Le- 
gel  Idea  of  a  Corporation,  19  Am. 
Law  Rev.  114,  115,  116.  The  Su- 
preme Court  of  the  United  States 
also  has  said  that  when  a  suit  is 
brought  by  or  against  a  corpora- 
tion it  is  to  be  regarded  as  a  suit 
by  or  against  the  stockholders  of 
the  corporation;  and  for  the  pur- 
pose of  jurisdiction  it  is  conclu- 
sively presumed  that  all  the  stock- 
holders are  citizens  of  the  State 
creating  the  corporation.  MuUer 
V.  Dows,  94  U.  S.  444,  445. 
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aggregation  of  persons.^'  The  effort  of  practical  jurisdiction 
should  be  to  regard  it  as  a  unit,  or  as  a  collection  of  persons 
according  to  the  relation  in  which  it  acts  in  a  given  instance. 
As  has  been  aptly  said  to  this  point,  "the  shield  will  be  either 
white  or  red  accordingly  as  it  is  viewed  from  the  one  side  or 
the  other."  " 

The  corporation  exists  independent  of  its  stockholders;  al- 
though one  person  may  own  all  the  stock,  he  and  the  corpora- 
tion are  not  the  same  person.^'  As  also  the  ownership  by  one 
railroad  company  of  all  of  the  stock  of  another  railroad  cor- 
poration does  not  necessarily  merge  the  two  corporations  into 
one.  They  may  continue  their  corporate  existence  sepa- 
rately.^^ 

Though  one  person  own  all  the  stock  the  existence  and  re- 
lation of  the  corporation  may  continue.^^ 

But  the  theory  of  corporate  entity  will  not  be  allowed  to 
.serve  as  a  shield  for  the  frauds  of  a  "dummy"  corJDor'ation. 
"We  have  of  late  refused  to  be  always  and  utterly  trammeled 
by  the  logic  derived  from  corporate  existence  where  it  only 


15  "The  corporation  is  something 
distinct  from  its  members.  Its 
life  is  independent  of  theirs.  Its 
will  may,  at  times,  he  different 
from  that  of  any  member,  or  of 
any  given  proportion  of  its  mem- 
bers; and  it  may  be  bound  by  con- 
duct which  binds  no  one  of  its 
members  as  an  individual.  Of 
course,  there  are  in  reality  no 
rights  or  duties  but  those  of  nat- 
ural persons;  but  the  rights  and 
duties  of  natural  persons  who  deal 
with  a  corporation  arise  from  a 
fiction,  and  their  nature  and  ex- 
tent are  determined  by  that  fic- 
tion. A  person,  therefore,  who 
confounds  a  corporation  with  Its 
stockholders,  who  says  that  they 
are  the  corporation,  or  that  it 
consists  of  its  members,  not  only 
misstates  the  legal  view  of  the 
matter,  but  is  in  danger  of  falling 
into  endless  confusion  and  error. 
A  corporation , is  distinct  from  its 
members  in  the  same  sense  that 
a  State  is  distinct  from  its  citi- 
zens. Then  parallel,  indeed,  be- 
tween a  corporation  and  a  State  is 


very  close.  A  State  is  generally 
spoken  and  thought  of  as  a  per- 
son, because  that  is  the  simplest 
way  of  picturing  to  the  mind  the 
collection  ol  powers  and  obliga- 
tions connected  with  the  idea  of 
a  State.  The  citizens  have  cer- 
tain powers  and  duties,  and  the 
State  may  execute  their  will  when 
expressed  in  certain  forms;  but 
to  fail  to  treat  a  State,  either  in 
its  domestic  or  foreign  relations, 
as  something  distinct  from  its 
citizens,  would  lead  not  only  to 
theoretical  error,  but  to  endless 
practical  difficulties."  Lowell  on 
Transfers  of  Stock,  §  2. 

le  19  Am.  L.  Review  114. 

1'  Monongahela,  etc.  Co.  v.  Pitts- 
burg, etc.  Co.,  196  Pa.  St.  25 
(1900);  Rhawn  v.  Edge  Hill,  etc. 
Co.,  201  Pa.  St.  637  (1902). 

18  Exchange  Bank  v.  Macon,  etc. 
Co.,  97  Ga.  1  (1895),  3,3  L.  R.  A. 
800. 

18  Chase  v.  Michigan,  etc.  Co., 
121  Mich.  631  (1899);  Mononga- 
hela, etc.  Co.  V.  Pittsburg,  etc.  Co., 
196  Pa.  St.  25   (1900). 
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serves  to  distort  or  hide  the  truth."  ^^  And  so  where  an  indi- 
vidual organizes  a  corporation  to  violate  a  contract  which  he 
would  not  be  allowed  to  do,  the  court  will  enjoin  the  corpora- 
tion as  in  effect  the  same  person  as  himself.  As,  where  he 
sold  a  trade  mark,  and  then  organized  a  corporation,  and  to 
it  sold  an  infringement  upon  the  trade-mark.^^ 

Entity.  Right  of  members  to  contract  and  deal  with  the  cor- 
poration.— As  the  corporation  is  a  legal  entity  distinct  from  its 
members,  they  may  contract  and  deal  with  it  as  may  any  third 
person.  The  rule  that  a  person  cannot  contract  with  himself 
does  not  apply  in  such  case."  Members  may  convey  property 
to  the  corporation  or  purchase  from  it.^^     {Infra,  §  553-) 

§  6.  Unincorporated  companies  and  societies  distinguished 
from  corporations. — Of  unincorporated  associations  the  Su- 
preme Court  of  Pennsylvania  said :  "They  have  some  elements 
in  common  with  corporations,  joint-stock  companies  and  part- 
nerships, such  as  associations,  and  being  governed  by  regula- 
tions adopted  by  therriselves,  does  for  thit  purpose.     .     .     . 

1  have  very  little  doubt,  therefore,  that  the  same  rules  of  law 
and  equity,  so  far  as  regards  the  control  of  them  and  the  adju- 
dication of  their  reserved  and  inherent  powers  to  regulate  the 
conduct  and  to  expel  their  members,  apply  to  them  as  to  cor- 
porations and  joint-stock  companies."  ^* 

A  test,  in  any  given  case,  whether  or  not  an  association  is  a 
corporation,  is  whether  the  members  are  merged  into  a  dis- 
tinct artificial  existence.  If  they  are  so  merged  the  association 
is  a  corporation.^' 

20  Anthony  v.  American  Glucose  2*  Gorman  v.  Russell,  14  Cal. 
Co.,  146  N.  Y.  407  (1895).  532;  Babb  v.  Reed,  5  Rawles  Rep. 

21  Le  Page  Co.  v.  Russia,  etc.  151,  28  Am.  Dec-  650;  Otto  v. 
Co.,  51  Fed.  941  (1892),  17  L.  R.  Union,  75  Cal.  308;  People  v. 
A.  354.  Board  of  Trade,  80  111.  137;  Ana- 

22  Lexington,  etc.  Ins.  Co.  v.  costa  Trilje  v.  Murbacb,  13  Md.  91. 
Page,  17  B.  Mon.  (Ky.)  412,  66  25  Warner  v.  Beers,  23  Wend. 
Am.  Dec.  165;   Faulkner  v.  Lowe,  (N.  Y.)  103;  Thomas  v.  Dakln,  22 

2  Exch.  595;  Eastman  v.  Wright,  Wend.  (N.  Y.)  9. 

6  Pick.    (Mass.)    316;  Kingman  &  28Atty.     Gen'l.    v.     Merc,     etc. 

Co.   V.   Cornell,   etc.   Co.,  150   Mo.  Ins.  Co.,  121  Mass.  524;   Skillman 

282;  Wolf  V.  Penn.  R.  Co.,  195  Pa.  v.  Lockman,  23  Cal.  198;   Gleason 

St.  91;    Hanchett  v.  Blair   (C.  C.  v.  McKay,  134  Massi.  419;   Belton 

A.),  100  Fed.  817;  Russell  v.  Rock,  v.  Hatch,  109  N.  Y.  593,  4  Am.  St. 

etc.  Co.,  184  Pa.  St.  102.  Rep.  495;  Lewis  v.Tilton,  64  Iowa, 

23  Pope  v.  Brandon,  3  Ala.  220,  52  Am.  Rep.  436;  Edwards  v. 
(O.  S.)  401,  20  Am.  Dec.  49;  Goi^  Warren,  etc.  Co.,  168  Mass.  564, 
don  V.   Preston,    1    Watts     (Pa.) 

385,  26  Am.  Dec.  75 
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§  6a.  Joint-stock  company  distinguished  from  corporation. — 

A  joint-stock  company  resembles  a  corporation,  but  is  in  fact 
and  in  law,  a  partnership.  It  has  been  defined  as  "a  partner- 
ship made  up  of  many  persons,  acting  under  articles  of  asso- 
ciation, for  the  purpose  of  carrying  on  a  particular  business, 
and  of  having  its  capital  stock  divided  into  shares,  transfer- 
able at  the  pleasure  of  the  holder. ^^     {Infra,  §  1397.) 

A  joint-stock  company  is  an  unincorporated  association,  a 
partnership  with  resemblances  to  a  corporation,  wherefore  it  is 
sometimes  caled  a  quasi-corpora.tion.^'' 

Unless  it  is  otherwise  provided  by  statute  its  members  are 
subject  to  the  rules  governing  partnership  at  the  common 
law.^' 

It  is  created  by  contract  of  its  members,  independent  of  any 
State  authority,  even  when  organized  under  statutory  pro- 
visions.^' 

Any  shareholder  may  transfer  his  stock  regardless  of  con- 
sent of  any  other  shareholder  or  of  the  company.^" 

The  company  is  sued  as  a  partnership,  dnd  each  member 
is  liable  for  the  company's  debts,  when  its  property  is  ex- 
hausted. 

The  stockholders  of  a  joint-stock  company  have  no  limited 
'  liability,  the  company  cannot  sue  or  be  sued  in  the  name  of 
the  association.'^ 

§  7.  Corporation  distinguished  from  a  partnership. — The 
chief  distinguishing  difference  between  a  corporation  and  a 
partnership  is  in  the  limitation  of  personal  liability  of  the 
members  of  a  corporation,  to  the  par  value  of  the  stock  they 
severally  hold.  The  corporation  is  not  dissolved  by  a  transfer 
of  its  stock  and  each  member  has  not  the  power  to  dispose  of 
its  assets.'^ 

§  8.  Corporation  as  a  "person,"  "citizen,"  "resident,"  etc. — 
The  rule  is  that  corporations  are  included  with  natural  per- 

38  L.  R.  A.  791;   Van  Sandau  v.  29  People    v.    Coleman,    133   N. 

Moore,  1  Russ.  Ch.  441.  Y.  279,  16  L.  R.  A.  183. 

2'  Oak  Ridge  Coal   Co.  v.  Rog-  so  Willis   v.    Chapman,     68    Vt. 

ers,   108   Pa.  St.   147;     People    v.  459.  35  Atl.  459. 

Coleman,  133  N.  Y.  279,  16  L.  R.  si  Butterfield    v.    Beardsley,    28 

A.  183.  Micli.  412;  Taft  v.  Ward,  106  Mass. 

28  Hedges'    Appeal,    63    Pa.    St.  518. 

273;  Frost  v.  Walker,  60  Me.  468;  32  Cox.    v.    Bodflsh,  35   Me.  302 

Batty  V.  Adams  Co.,  16  Neb.  44;  (1853). 
Clagett  V.  Kilbourne,  1  Black  (U. 
S.)  346. 
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sons  in  the  meaning  of  constitutions  and  statutes,  using  such 
words  as  "person,"  "persons,"  "citizen,"  "inhabitant,"  etc., 
when  not  expressly  restricted  to  natural  persons,  and  when 
within  the  reason  and  purpose  of  the  statute.'^ 

In  an  act  of  Congress  "any  person  within  the  jurisdiction 
of  the  United  States,"  held  to  include  corporations,^*  and  in 
an  act  of  Congress  punishing  any  person  who  shall  destroy  a 
vessel  with  intent  to  defraud  underwriters,'"  and  in  the  four- 
teenth amendment  of  the  United  States  Constitution,  prohibit- 
ing any  State  from  depriving  any  "person"  of  life,  liberty  or 
property,  etc.'* 

Corporations  have  been  held  included  by  the  word  "person," 
in  a  statute  giving  a  machinist  a  lien  for  repairs  upon  ma- 
chinery,'^ in  a  statute  giving  persons  the  right  to  sue  and  quiet 
title,'*  in  a  statute  imposing  a  tax  upon  any  estate  of  a  deced- 
ent which  shall  pass  by  his  will  or  upon  his  intestacy  to  any 
person  other  than  his  lineal  descendants,'*  in  a  statute  author- 
izing persons  named  therein  to  erect  a  dam  and  providing  a 
remedy  for  the  overflow  of  adjacent  lands.*" 

On  the  contrary,  it  has  been  held  that  a  corporation  was  not 
within  a  statute  where  "persons"  are  spoken  of,  unless  it  be 
necessary  to  give  effect  to  powers  conferred  on  corporations, 
and  necessary  to  be  exercised  by  them  to  effect  the  objects  con^ 
templated  in  other  grants  or  charters.*^ 

In  a  statute  providing  that  any  "person"  may  make  a  ces- 
sion of  his  property  to  his  creditors  a  corporation  is  not  in- 
cluded.*^' 

ssBeston  v.  Farmers'  Bank,  12  Ry.     Co.     v.    Mackey,    127    tJ.    S. 

Peters   (U.   S.),   102;    Crafford    v.  205;    Harbison  v.   Knoxville  Iron 

Supervisors,  87  Va.  110,  10  L.  R.  Co.,  103   Tenn.   421;    Santa   Clara 

A.   129;    Union   Steamship  Co.   v.  County  t.  Southern  Pac.  Ry.  Co., 

Melbourne,   etc.   Commrs.,  9  App.  118  TJ.  S.  396. 

Cas.  (N.  Y.)  365;  People  v.  Utica,  s?  London  v.  Coleman  (1877),  59 

etc.  Co.,  15  Johns.  358,  8  Am.  Dec.  Ga.  653. 

243;   Jeffries,  etc.  v.  Ipswich,  153  as  Jeffries,     etc.     v.     Inhab.     of 

Mass.  42,  26  N.  E.  Rep.  239.  Ipswich    (1891),  153  Mass.  42,  26 

34  Northwestern,  etc.  Co.  v.  Hyde  S.  B.  239. 

Park,  3  Biss.  480.  39  Miller      v.        Commonwealth 

35  U.    S.    V.    Amedy,   11   Wheat.       (1876),  67  Grat.  110. 

(U.  S.)  392,  412.  « Fisher    v.    Horicon,    etc.    Co. 

36  Covington,    etc.    Road    Co.   v.       (1860),  10  Wis.  351. 

Sanford,  164  U.  S.  578;   Gulf,  etc.  «  Betts  v.  Menard  (1831),  1  111. 

Ry.  Co.  V.    Ellis,    165    IT.    S.  150  (Breese)  395. 

Pembina,  etc.  Co.  v.  Pennsylvania,  a  Jeffries   v.   Bellville,   etc.   Co. 

125    U.    S.     181;     Missouri     Pac.  (1860),  15  La.  Ann.  19. 
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Nor  in  a  statute  authorizing  formation  of  a  corporation  by 
any  number  of  persons,  not  less  than  six.^' 

A  corporation  was  not  included  in  the  word  "residents,"  in 
a  statute  authorizing  a  subscription,  in  the  name  of  a  town,  of 
a  majority  of  the  taxpayers  on  the  last  assessment  roll,  of  the 
"residents''  of  said  town.** 

Corporations  are  "persons"  within  the  meaning  of  statutes 
as  follows :  Relating  to  attachment  and  garnishment ;  *^  to  tax- 
ation ;  ^'^  to  limitation  of  actions ; "  prohibiting  persons  from 
engaging  in  banking ;  *'  providing  all  persons  shall  be  liable 
for  injuries,  etc.;*'  that  certain  testimony  shall  be  admissible 
against  certain  persons ;  ^''  that  all  "persons"  may  do  certain 
acts  as  to  promissory  notes ;  °^  that  all  "inhabitants"  or  "resi- 
dents" shall  pay  taxes ;  ^^  giving  a  remedy  by  attachment  to 
creditors  against  debtors ;  ^'  giving  a  "person"  the  right  to 
file  mechanic's  lien ;  ^*  relating  to  usury,^°  and  to  insolvency 
proceedings.^" 

And  in  a  statute,  allowing  a  party  to  an  action,  to  be  ex- 
amined in  his  own  behalf,  when  the  opposite  party  or  "person" 
in  interest  is  living.^'  And  "private  person"  in  a  statute  is  held 
applicable  to  a  private  corporation.^' 

The  word  "person"  includes  a  corporation,  when  such  was 
clearly  the  legislative  intent.^' 

43  Factors  and  Traders'  Co.  v.  os  Union  Bank  v.  17.  S.  Bank,  i 
New  Hartor,  etc.   Co.    (1885),   37      Humpli.   (Tenn.)   369. 

La.  Ann.  233.  154  Chapman  v.  Brewer,  43  Neb. 

44  People        V.        Schoonmaker      890,  47  Am.  St.  Rep.  779. 

(1871),  63  Barb.  (N.  Y.)  44.  55  Thornton  v.  Bank  of  Wash., 
46  Knox    V.    Protection    Co.,     9  3  Pet.   (U.  S.)   36;   Bank  of  Man- 
Conn.  430,  25  Am.  Dec.  33;  Libby  Chester  v.  Nolan,  7  How.   (Miss.) 
V.  Hodgson,  9  N.  H.  394;  Bray  v.  508. 
"Wallingford,  etc.,  20  Conn.  466.  56  Barth   v.    Backus,   140  N.   Y. 

46  British,   etc.   v.   Commrs.,    31  230,  37  Am.  St.  Rep.  545. 

N.  Y.  32;    People  v.  Commrs.,  23  s 7  Johnson  v.  Mcintosh,  31  Barb. 

N.  Y.  192,  L.  &  N.  R.  R.  Co.  v.  (N.   Y.)    267;    Lafarge   v.    Bxch., 

Commrs.,  1  Bush.   (Ky.)  250.  etc.  Co.,  22  N.  Y.  352;  Field  T.  N. 

47  Alcot  V.  Tioga  R.  R.  Co.,20  N.  Y.  Central,  29  Barb.   (N.  Y.)  176. 
Y.  210.  58  Coats  V.  People,  22  N.  Y.  245. 

48  People  V.  Utica,  15  Johns,  358.  69  State  v.  Portage  City,  etc.  Co., 
40  South  V.  Paulk,  24  Ga.  356.  107  Wis.  441  (1900) ;  Barth  v. 
50  Lafarge  v.  Exchange,  etc.,  22      Backus,    140    N.    Y.    23     (1893); 

N.  Y.  352.  Jeffries  Neck  Pasture  v.  Ipswich, 

61  State  V.  Waram,  6  Hill  (N.  153  Mass.  42  (1891);  People  v. 
Y.),  33.  Barker,  140  N.  Y.  437   (1893),  23 

62  Bank  of  U.  S.  v.  Deveaux,  5      L.  R.  A.  785. 
Cranch,  61. 
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§  g.  Classes  of  corporations. — The  old  classification  of  cor- 
porations is  now  of  little  practical  interest.  The  important 
distinction  between  private  corporations  now  divides  them 
into  two  classes,  stock  and  non-stock.  Only  corporations  hav- 
ing a  capital  stock  are  of  any  comparative  importance  or  in- 
fluence in  the  world's  business  of  to-day.  Of  the  Other  classes 
and  the  principles  governing  them,  which  have  changed  but 
little  in  the  last  century,  modern  courts  and  text-books  have 
occasion  to  say  but  little. 

A  railroad  is  a  public  corporation,""  or  a  quasi-puhlic  corpo- 
ration."^ A  mining  and  manufacturing  corporation  is  a  private 
corporation."''  A  cemetery  corporation  is  a  private  corpora- 
tion."^   An  English  corporation  is  an  alien  corporation."* 

It  becomes  important  to  distinguish  the  class  to  which  any 
corporation  belongs  where  the  statutes  classify  corporations. 
The  real  nature  and  class  are  determined  by  what  are  the  pur- 
poses and  objects  declared  in  the  charter  or  articles  of  incor- 
poration."^ 

Corporations  are  classified  as  aggregate  or  sole,  ecclesias- 
tical or  civil,  public  or  private,  etc.,  according  to  their  pur- 
poses; and  sometimes  the  features  of  different  classes  are 
joined  in  one.  The  rules  of  law  that  apply  to  any  one  class 
widely  vary  from  those  of  any  other  class."" 

§  10.  Sole  and  aggregate  corporations. — A  corporation  ag- 
gregate is  composed  of  more  than  one  person,  while  a  sole  cor- 
poration is  composed  of  only  one  member.  It  is  "a  single  indi- 
vidual having  an  artificial  or  legal  personality  distinguished 
from  his  natural  character."  "' 

The  corporation  sole  existed  in  England,  under  the  com- 

eo  United   States  v.   Trans-Miss-  Ann.  346;   Vincennes  Univ.  v.  In- 

ouri,   etc.    Assn.,    166    U.    S.    290  diana,    55    U.    S.    (14    How.)    268 

(1890).  (1852),    14    L.    Ed.    416;     In  re 

ei  Chicago,  etc.  Ry.  v.  Wabash,  St.     Liouis     Inst.       of     Christian 

etc.  R.'Co..  61  Fed.  993  (1894).  Science;  27  Mo.  App.  633;  State  v. 

62  Wolfe  V.  Underwood,  91  Ala.  Minn.  Thresher  Co.,  40  Minn.  213. 

523   (1891).  eepietsam  v.  Hay,  122  111.  293, 

«3  Pokork,  etc.  Co.  v.  Zlzkovsky,  3  Am.  St.  Rep.  492,  Wilgus  Cas. 

42  Neb.  64  (1894),  and  see  §  1136.  ct  Weston  v.  Hunt,  2  Mass.  500; 

6*  Eureka,  etc.  Co.  v.  Richmond,  Overseers  of  Poor,  etc.  v.  Sears,  22 

etc.  Co.,  2  Fed.  829   (1880).  Pick.   (Mass.)  122;  Archbishop  of 

65  Bardstown  v.  Metcalf,  61  Ky.  San    Fran.    v.    Shipman,    79    Cal. 

(i  Mete.)  199  (1862),  81  Am.  Dec.  288;  McClosky  v.  Doherty,  97  Ky. 

541;  Nicholson's  Succession,  37  La.  300. 
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mon  law."*  The  king  was  regarded  as  a  corporation  sole/°  and 
so  were  the  dignitaries  of  the  churchJ" 

In  the  United  States  in  most,  if  not  all  the  States,  the  gen- 
eral incorporation  laws  expressly  require  at  least  three  cor- 
porators, and  so  the  corporation  sole  is  practically  unknown, 
except  in  the  older  States,  as  in  Massachusetts,  where  the 
minister  of  a  church,  as  a  corporation  sole,  is  seized  of  lands 
in  right  of  the  parishJ^ 

And  in  California,  in  the  case  of  a  priest  of  a  Catholic  mis- 
sion, for  the  recovery  of  whose  lands  he  was  allowed  to  main- 
tain action  in  his  character  of  priest.'^ 

And  in  California,  where  a  Catholic  bishop,  as  such,  was 
held  to  possess  lands  of  the  church  as  a  corporation  sole,  and 
similarly,  so  held  in  Kentucky,  as  to  a  Catholic  archbishop,'* 
although  in  an  earlier  case  in  Kentucky  the  court  said :  "There 
is  no  such  being  in  this  State  as  a  sole  corporation."  ''* 

See  "One  Man  Corporation,"  infra,  §§  710,  557  and  1316. 

In  New  York  a  town  supervisor  was  held  a  ^MOji-corpora- 
tion  sole.'"' 

In  Tennessee,  where  the  governor  or  other  public  officer  to 
whom,  as  such,  is  made  payable  a  bond,  he  or  his  successor  in 
office  may  sue  as  a  corporation  sole.'" 

A  corporation  sole  consists  of  only  one  person  to  whom  be- 
longs the  legal  perpetuity,  which  is  denied  to  natural  persons. 
An  officer  or  other  person  authorized  to  so  hold  to  himself  and 
his  successors  property,  real  or  personal,  constitutes  a  corpo- 
ration sole.'' 

Corporations  sole  are  of  two  kinds:  One  where  the  person 

ss  Russell  V.  McClellan,  14  Pick  t2  Santillan  v.  Moses,  1  Cal.  92. 

(Mass.)    63;    Newton  Mfg.   Co.  v.  73  Archbishop  of    San    Fran.   v. 

"White,  42  Ga.  148,  159;    Baldwin  Shipman,  79   Cal.   288;    McClosky 

V.  Canfield,  26  Minn.  43;  Louisville  v.  Doherty.  97  Ky.  300. 

Bkg.  Co.  V.  Bisenman,  94  Ky*.  83,  t4  Louisville  Bkg.  Co.  v.  Eisen- 

42  Am.  St.  Rep.  335,  19  L.  R.  A.  man,  94  Ky.  83,  42  Am.  St.  Rep. 

684.  335,  19  L.  R.  A.  684. 

69 1   Bl.    Com.    469;    2   Kyd    on  75  Jansen  v.   Ostrander,  1   Cow. 

Corp.  22.  (N.  Y.)   670. 

70  Kyd  on  gorp.  20;  1  Bl.  Com.  76  Polk  v.  Plummer,  2  Humph. 
470.  (Tenn.)    530,  37    Am.    Dec.   566; 

71  "Weston  V.  Hunt,  2  Mass.  500;  Governor  v.  Allen,  8  Humph. 
Inhab.,    etc.   Brunswick    v.     Dun-  (Tenn.)  176. 

ning,   7   Mass.   445;    Robertson   v.  77  Thomas  v.  Dakln    (1839),*  22 

Bullions,    11    N.    Y.    243,    "Wilgus      "Wend.  9. 

Cas. 
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holds  a  corporate  capacity  for  his  own  benefit,  and  the  other 
wherein  he  acts  only  as  a  trustee  for  the  benefit  of  others." 

A  legislature  may  authorize  one-  person  or  his  successor  to 
exercise  all  the  corporate  powers  and  make  his  acts  expressly 
or  impliedly  the  acts  of  the  corporation." 

"A  bishop  or  parson  acting  in  a  corporate  capacity,  and  hold- 
ing property  to  him  and  to  his  successor,  in  right  of  his  office, 
has  no  need  of  a  corporate  name,  he  requires  no  peculiar  seal, 
he  performs  all  acts  under  his  own  seal,  in  his  own  name  and 
name  of  office ;  his  own  will  alone  regulates  his  acts,  and  he  has 
no  occasion  for  a  secretary,  for  he  need  not  keep  a  record  of 
his  acts ;  no  need  of  a  treasurer,  for  he  has  no  personal  prop- 
erty except  the  rents  and  proceeds  of  the  corporate  estate,  and 
these  he  takes  to  his  own  use  when  received."  "The  only  in- 
stance in  Massachusetts  of  a  sole  corporation  is  that  of  a  per- 
son seized  of  parsonage  land  in  right  of  his  parish."  ^^ 

§  II.  Eleemos3mary  or  charitable  corporations. — "They  are 
-  such  as  are  created  for  the  distribution  of  the  free  alms  of  the 
founders  of  them,  to  such  purposes  as  they  have  directed. 

"Of  this  description  are  hospitals  for  the  poor,  sick  or  im- 
potent, and  colleges  or  schools  for  the  promotion  of  piety  or 
learning.  The  true  test  of  an  institution  is  its  origin  and  ob- 
jects. If  founded  on  donations,  and  its  purpose  is  the  accom- 
plishment of  a  charity  by  the  distribution  of  alms,  it  is  elee- 
•     mosynary." " 

Under  a  statute  in  Illinois  the  board  of  education  was  held 
to  be  a  private  eleemosynary  corporation  and  not  a  public  cor- 
poration.^^ 

78  Jansen  v.  Ostrander     (1824),  471;    McDonald  v.  Mass.   General 

1  Cow.  -670.  Hosp.    (1876),   120   Mass.  432,   21 

T9  Penobscot  Boom  Corp.  v.  Am.  St.  Rep.  529;  Dartmouth  Col- 
Lamson  (1839),  16  Me.  (4  Shep.)  lege  v.  Woodward.  4  Wheat.  518, 
224,  33  Am.  Dec.  656;  Day  v.  Stet-  Wilgus  Cas.;  Bethlehem  v.  Bur- 
son  (1832),  8  Me.  (8  Greenl.)  365.  row  Perseverence  Fire  Co.  (1875), 

80  Chief  Justice  Shaw  in  Over-  81  Pa.  St.  (31  P.  F.  Smith)  445; 
seers  of  Poor  of  Boston  v.  Sears,  Terrell  v.  Taylor,  9  Cranch.  43; 
22  Pick.  (Mass.)  125;  Arch-  St.  Clair  Female  Acad.  v.  Sullivan, 
bishop  of  San  Fran.  v.  Shipman,  116  111.  375,  56  Am.  Rep.  776;  Fire 
79  Cal.  288.  Ins.   Patrol  v.   Boyd,   120  Pa.   St. 

81  Amer.     Asylum     v.     Phoenix  624. 

Bank,  4  Conn.  172,    10    Am.  Dec.  82  Board   of  Ed.  v.  Greenbaum, 

12;  Nelson  v.  Gushing  (1848),  56  30  111.  610;  Board  of  Ed.  v.  Bake- 
Mass.   (2  Gush.)    530;   1  Bl.  Com.      well,  122  111.  339. 
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If  not  organized  for  the  purpose  of  public  charity,  but  for 
pecuniary  profit,  or  the  benefit  of  its  members,  the  corpora- 
tion is  in  no  sense  eleemosynary  or  charitable. ^^ 

On  this  principle  is  not  included  as  an  eleemosynary  corpo- 
ration a  cernetery  association,**  or  a  young  men's  Christian 
association,*^  or  a  theosophic  corporation,*^  or  a  corporation 
for  the  pro-motion  of  Christian  science,"  or  a  medical  college,** 
or  a  building  association,*'  or  a  savings  institution,°°  or  a  life 
insurance  relief  fund  corporation.'^ 

The  visitorial  power  of  the  State  over  civil  corporations  is 
exercised  through  the  medium  of  thfe  courts,  but  the  affairs  of 
eleemosynary  or  charitable  corporations  are  generally  in- 
spected and  controlled  by  some  private  person  as  guardian, 
provided  by  the  founder.'^ 

All  corporations  other  than  eleemosynary  and  charitable  are 
termed  civil  corporations  or  business  corporations. 

Their  purpose  is  the  pecuniary  profit  or  other  benefit  of  their 
members.'^s, 

§  12.  Ecclesiastical  and  lay  corporations.— Ecclesiastical 
corporations  in  England  were  corporations  created  to  perpet- 
uate the  authority  and  rights  of  the  church.  They  were  com- 
posed only  of  monks,  bishops  or  other  spiritual  persons.'' 

In  the  United  States  ecclesiastical  corporations  technically 
■do  not  exist.'* 

Lay  corporations  include  all  other  than  ecclesiastical  cor- 
porations.'° 

§  13.  Corporations  for  religious  purposes. — Though  tlie  ec- 
clesiastical corporations  of  the  English  law  are  practically  un- 

83  Newcomb'  v.,  Boston  Protective  so  Sheren  v.  Mendenhalter 
Bept.,    151    Mass.    215;     Soc.    for       (1876),  23  Moore.  92. 

Propog.  of  Gospel  V.  Town  of  New  9i  People  v.   Nelson    (1871),   60 

Haven  (21  U.  S.),  8  Wheat.  464.  Barb.  159,  3  Lansing  394. 

84  Donnelly  v.  Boston  Cath.  92  Wisconsin,  etc.  Co.  v.  Mllwau- 
Assn.,  146  Mass.  163.  kee  Co.,  95  Wis.  153,  36  L.  R.  A.  55. 

ssChapin  v.   Holyoke  Y.  M.  C.  92a  y^e  infra,  §  1414;   Cbarita- 

A.,  165  Mass.  280.  ble  Corporations. 

80  In   re  New  England  Theoso.  93  1  b1.  470,  2  Kyd,  22. 

Corp.,  172  Mass.  60.  94  Robertson  v.  Bullions,  11  N. 

87  In  re  St.  Louis  Inst,  of  Chris-  Y.  243,  Wilgus  Cas. 

tian  Science,  27  Mo.  App.  633.  95  Dartmouth    College  v.  Wood- 

88  People  V.  Gunn,  96  N.  Y.  317.  ward,  4  Wheat.  (U.  S.)   51S,'Tide 

89  State  ex.  rel.  Richey  (1888),  infra,  §  1416;  Ecclesiastical  and 
95  Mo.  193.  8  S.  W.  425.  Lay  Corporations. 
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known  in  the  United  States,  religious  societies  and  churches 
may  be,  and  often  are,  incorporated  under  the  general  incorpo- 
ration statutes  of  the  different  States;  the  property  of  the 
church  being  held  by  the  corporation  in  trust  for  religious  pur- 
poses alone,  and  its  management  is  not  interfered  with  by  the 
courts,  where  contract  rights  are  not  invaded,''^  but  it  is  often 
favored  by  exemption  from  taxation."'' 

Those  enabling  acts,  general  incorporation  laws,  provide  for 
incorporation  of  religious  Societies  and  churches,  as  religious 
corporations."^ 

A  religious  corporation  is  one  chartered  to  practice  and  pro- 
pogate  a  religious  belief,""  but  it  is  not  to  be  classified  as  an 
ecclesiastical  corporation.'-  It  is  a  civil  corporation  and  sub- 
ject to  the  same  legal  principles  and  same  control  by  the  civil 
courts  as  in  the  case  of  any  other  civil  corporation.^ 

§  14.  Public  corporations. — A  public  corporation  is  such 
only  as  is  created  by  a  government,  and  for  public  purposes, 
and  whose  interests  belong  entirely  to  the  government.'  The 
United  States  is  a  public  corporation,*  and  so  is  each  of  the 
several  sta.tes  of  the  Union,^  and  each  of  the  territories.' 


98  Brundage  v.  Deardort  55 
Fed.  839;  Van  Houten  v.  McEl- 
•way,  17  N.  J.  Bq.  126;  Dubs  v. 
Egli,  167  111.  514,  47  N.  B.  766; 
Moseman  v.  Heitshausen,  50  Neb. 
420,  69  N.  W.  957,  18  Am.  St.  Rep. 
■302,  note;  Bear  v.  Heasly,  98  Mich. 
279,  24  L..  R.  A.  615;  Smith  v. 
PEdigo,  145  Ind.  361,  32  L.  R.  A. 
■838. 

Of  Rectors  of  Christ  Church  v. 
bounty  of  Phila.,  24  How.  (U.  S.) 
■300 ;  Presbyter.  Sem.,  etc.  v.  Peo- 
ple, 101,  111.  578;  Church  of  Re- 
deemer V.  Axtell,  41  N.  J.  Law 
117;  St.  Joseph's  Church  r. 
Providence,  etc.,  12  R.  I.  19. 

98  Brundage  v.  Deardorf,  55  Fed. 
839;  Van  Hbuten  v.  McBlway,  17 
TSr.  J.  Bq-.  126;  Dubs  v.  Egli,  167 
111.  514,  47  N.  B.  766;  Calkins  v. 
Cheney,  92  111.  463;  Robertson  v. 
Bullions,  11  N.  Y.  243,  Wllgus  Cas. 
,  99  In  re  St.  Louis  Inst,  of  Chris- 
tian Science,  27  Mo.  App.  633. 

1  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  (IT.  S.)  518,  1 
Cum.  Cas.  490,  1  Bl.  Com.  470. 


2  Brundage  v.  Deardorf,  55  Fed. 
839;  Van  Houten  v.  McElway,  17 
N.  J.  Bq.  126;  Dubs  v.  Egli,  167  111. 
514,  47  N.  E.  766;  Robertson  v. 
Bullions,  11  N.  Y.  243,  Vide  infra, 
§§  1415-1423;  Religious  Corpora- 
tions. 

3  Vincennes  Univ.  v.  Indiana  (55 
U.  S.),  14  How.  268  (1852);  Inhab, 
of  Yarmouth  v.  Inhab.  of  N.  Yar 
mouth,  34  Me.  411  (1852);  Univ, 
of  Maryland  v.  Williams,  9  Gill 
&  J.  Ill  (1839);  Dartmouth  Col 
lege  V.  Woodward,  1  N.  H.  Ill 
(1817) ;  Tinsman  v.  Belvidere, 
etc.  Co.,  26  N.  J.  Law.  2,  Dutch, 
148  (1857). 

4  Dixon  v.  IT.  S.,  125  Mass.  11 
Dugan  V.  U.  S.,  3  Wheat.   (U.  S.) 
172. 

B  People  V.  City  of  St.  Liouis,  10 
111.  351 ;  State  of  Ind.  v.  Woran,  6 
Hill  (N.  Y.),  33,  4  Am.  Dec.  378; 
Dykes  v.  Miller,  25  Tex.  Supp.  281, 
78  Am.  Dec.  571;  Mich.  State  Bank 
V.  Hastings,  1  Doug.  (Mich.)  225, 
41  Am.  Dec.  549. 

e  Territory     v.     Hilderbranj     2 


16  DEFINITION,  NATDEE  AND  CLASSES  OF  C0EP0EATI0N8.  [§§  15,  16. 

Whether  a  corporation  is  public  or  is  private  is  determined 
by  what  are  the  purposes  of  its  creation.' 

§  15.  Municipal  corporations. — Namely,  those  of  cities, 
towns  and  villages,  are  public  corporations,  "created  by  the 
legislature  for  political  purposes,  and  with  powers  to  be  ex- 
ercised for  the  public  good,  in  the  administration  of  civil  gov- 
ernment. It  is  of  the  essence  of  such  a  corporation  that  the 
government  has  the  sole  right,  as  trustee  of  the  public  interest, 
at  its  own  good  will  and  pleasure,  to  inspect,  regulate,  control 
and  direct  the  corporation,  its  funds  and  franchises,"  *  and  so 
of  public  school  trustees  and  boards  of  education." 

The  decisions  as  to  powers  of  municipal  corporations  and 
their  ofificers  are  not  applicable  to  private  corporations. 

"It  is  manifest  that  no  analogy  exists  betvt'een  the  action  of 
a  body  of  men  invested  with  the  exercise  of  political  power 
under  special  conditions  and  the  action  of  the  trustees  of  a 
private  corporation  in  the  conduct  of  its  ordinary  business 
operations.  The  one  relates  to  the  execution  of  powers  and 
the  other  to  the  performance  of  duties  and  the  enjoyment  of 
privileges.  The  one  is  controlled  by  the  principles  governing 
the  relations  of  principal  and  agent,  and  the  other  by  the  gen- 
eral rules  regulating  the  consequences  following  a  neglect  or 
disobedience  of  the  requirements  of  statutes  affecting  private 
relations.  In  the  one  case  the  question  as  to  what  is  a  good 
execution  of  a  power  is  involved,  and  in  the  other  as  to  what 
may  be  considered  an  adequate  performance  of  a  duty.  These 
questions  are  manifestly  controlled  by  different  rules,  and  that 
which  is  required  in  one  is  not  an  authority  for  the  require- 
ments of  the  other."  ^^ 

Municipal  corporations  are  not  included  within  the  scope  of 
this  work,  and  are  not  to  be  generally  considered  herein. 

§  16.  Quasi-corporations. — Quasi-public  corporations  are 
those  which  assume  duties  for  the  public,  and  in  considera- 
tion of  their  performance  receive  special  privileges,  as  right  of 
eminent  domain,  etc.,  but  they  are  nevertheless  corporations 
for  pecuniary  benefit  of  their  members.    They  partake  of  the 

Mont.   426;   Regents  v.  Williams,  v.  Hartford  Bridge  Co.,  10  How. 

9  Gill  &  J.    (Md.)    232;   Bank  of  (U.  S.)  534. 

V.  S.  V.  Planters'  Bank,  ,9  Wieat.  »  Bush  v.  SMpman  (1843),  5  111. 

(U.  S.)  904,  Wilgus  Cas.  (4     Scam.)      186;     Trustees     of 

7  Wisconsin,  etc.  Co.  v.  Milwau-  Schools  v.  Tatman   (1851),  13  111. 
kee  Co.,  95  Wis.  153,  36  L..  R.  A.  (3  Peck.)    27;    Board    of    Ed.    v. 
55;   Bank  v.  Gibbs,  3  McCord   (S.  Greenbaum    (1864),  30  111.   609. 
C.)   377,  Wilgus  Cas.  10  Wallace  v.  Walsh.  125  N.  Y. 

8  City  of  Hagerstown  v.  Sehner,  26  (1890),  11  L.  R.  A.  166. 
37  Md.  180;  Town  of  E.  Hartford 
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nature  of  both  public  and  private  corporations.  Railways, 
telegraph,  telephone,  gas,  water  and  electric  power  corpora- 
tions are  examples  of  gMo^i-corporations.  It  is  granted  the 
power  to  acquire  rights  of  way  and  other  property  essential  to 
the  performance  of  its  public  duties,  but  it  has  no  power  un- 
less expressly  conferred,  to  mortgage,  lease  or  sell  any  part 
of  its  property,  which  is  necessary  to  the  performance  of  ,its 
duties  to  the  public.  Its  property  is  not  subject  to  be  levied 
upon  and  taken  and  sold  under  execution.  Its  rates  are  sub- 
ject to  reduction  or  other  regulation  by  the  legislature.  The 
legislature  exercises  control  over  a  ^'waji-corporation  to  what- 
ever extent  it  deems  expedient  for  the  protection  of  Hfe  and 
property  and  the  public  safety,  health  and  morals,  and  to  pre- 
vent excessive  charge  for  public  service  or  unlawful  discrim- 
ination in  rates.'-"* 

A  railroad  company  is  a  quasi-puhlic  corporation.^^  The 
directors'  duties  are  to  act  as  trustees  for  the  public  as  well 
as  the  company. 

In  the  grant  of  its  franchise  there  is  an  implied  condition 
that  it  is  held  as  a  quasi-puhlic  trust,  and  the  company  must  be 
entirely  impartial  to  all  who  seek  the  benefit  of  the  trust.^^ 

And  such  is  also  the  case  of  a  street  railway  ^^  and  of  turn- 
pike, ditch  and  canal  companies,^*  and  of  a  fire  engine  com- 
pany.^^  But  banks,  canal  and  turnpike  companies  and  others 
created  alone  for  private  gain  and  whose  stock  is  owned  by 
private  individuals,  are  not  ^MOkyj-corporations,  but  are  essen- 
tially private  corporations.^" 

loa  Vide    infra,     §§    1032-1036;  i5  Cole  v.   Greenwich,   etc.   Co., 

Quasi-public  Gorpprations.  12  R.  I.  202. 

11  Pueblo,  etc.  Co.  v.'  -TslyIot  is  State  v.  New  Orleans,  etc.  Co. 
(1881),  6  Colo.  1,  45  Am.  Rep.  512.  (1842),  2  Rob.  529;   Ten  Eyck  v. 

12  Messenger  v.  Pa.  Art  Co.  Delaware  &  R.  Canal  Co.  (1841), 
(1874),  N.  J.  Law.  (8  Vroom.)  18  N.  J.  Law.  (3  Har.)  200, 
531,  18  Am.  Rep.  754.  37  Am.  Dec.  233;   Hooker  v.  New 

13  Doane  v.  Chicago  City  Ry.  Go.  Haven  &  N.  Co.  (1843),  15  Conn. 
(1894),  51  111.  App.  353.  313,  36  Am.    Dec.    477;   Pierce  v. 

14  Reclamation  Dist.,  etc.  v.  Commonwealth  (1883),  104  Pa.  St. 
Turner  (1894),  104  Gal.  334,  37  150,  34  Me.  411;  Howard  v.  St. 
Pac.  1038;  Miner's  Ditch  Co.  v.  Clair,  etc.  Co.  (1869),  51  111.  130; 
Zellerbach,  37  Gal.  543;  Foster  v.  Board  of  Dir.  v.  Houston  (1874), 
Fowler,  60  Pa.  St.  27;  Chicago,  71  111.  App.  353;  Public  Corpora- 
etc.  Co.  V.  Wabash,  etc.  Co.,  61  tions  Distinguished  from  Private, 
Fed.  993;  Railroad  Commrs.  v.  see  L.  R.  A.  briefs,  29:  708,  798. 
Portland,  etc.  Co.,  63  Me.  269. 
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§  17.  Corporations  for  internal  improvements. — Quasi-cor- 
porations  include  those  incorporated  for  making  internal  im- 
provements. "The  construction  of  railroads,  turnpikes,  canals, 
ferries,  telegraphs,  wharfs,  basins,  etc.,  creating  the  necessary- 
facilities  for  public  inter-communication,  constitutes  what  is 
generally  known  by  the  name  of  internal  improvements,  and 
gives  occasion  for  the  exercise  of  the  right  of  eminent  do- 
main." " 

The  same  is  true  in  construing  the  words  "work  of  public 
utility"  and  the  words  "public  improvement,"  in  a  statute  pro- 
viding for  incorporation  for  such  purposes.^' 

For  like  purposes  of  internal  improvement  corporations  for 
the  following  purposes  have  been  held  to  be  included  within 
such  statutory  descriptions :  for  construction  of  irrigation 
canals  and  ditches,^"  for  construction  of  pipe-lines  in  an  oil 
district  for  petroleum  transportation  for  the  public,^"  for  de- 
velopment of  mining,^^  for  establishing  pipes  to  convey  natural 
gas  to  consumers,^^  for  improving  navigation  and  protecting 
fisheries  in  the  waters  of  the  state, ^^  for  establishing  a  wharf 
boat  and  steam  elevator  for  storage  and  forwarding  business." 

§  18.  Stock  and  non-stock' corporations. — Stock  corporations 
include  all  those  for  pecuniary  profit  of  its  shareholders  or 
members  and  are  known  as  business  corporations. 

Nearly  all  private  corporations  formed  for  pecuniary  profit 
are  stock  corporations  and  have  their  capital  stock  divided 
into  shares,  whose  holders  are  the  members  of  the  corporation. 

Where  the  capital  stock  is  not  so  divided  into  shares  the 
companies  are  called  non-stock  corporations,  as  in  the  case  of 
mutual  insurance,  religious,  charitable,  etc.  corporations,  and 
the  membership  is  evidenced  by  certificate  in  some  form.-^ 

IT  "West  Va.  Transport.  Co.  v.  County,  191  Pa.  St.  458;  Bloom- 
Volcanic  Oil  Co.,  5  "W.  Va.  382.  field,   etc.   Co.   v.    Hicliardson,    63 

18  Ry.  Light  &  Heat  Co.  v.  Elk      Barb.  (N.  Y.)  437. 

County,  191  Pa.  St.  465.  23  Hazen  v.  Essex  Co.,  12  Cush. 

19  Ouray  v.  Goodwin  (Ariz.),  26  (Mass.)  475;  Scudder  v.  Trenton, 
Pac.  376;  Paxton  &  Hershey,  etc.  etc.  Co.,  1  N.'Y.  Eq.  694.  23  Am. 
Co.  V.  Farmers',  etc.  Co.,  45  Neb.  Dec.  756;  Great  Palls  Mfg.  Co.  v. 
884,  50  Am.  St.  Rep.  585.  Ferna^d,  47  N.  H.  444. 

20  West  Va.^  etc.  Co.  v.  Volcanic  24  Glenn  v.  Breard,  25  La.  Ann. 
Oil  Co..  5  W.  Va.  382.                          .  875. 

21  Butte,  etc.  Ry.  Co.  v.  Mont.  25  Am.  Live  Stock  Co.  v.  Chi- 
Union  R.  Co.,  16  Mont.  504,  50  cago,  etc.  Exch.,  143  111.  210,  36 
Am.  St.  Rep.  508;  Dayton,  etc.  Co.  Am.  St.  Rep.  385;  Vide  infra, 
V.  Seawell,  11  Nev.  394.  §§  538-551;   Stock  and  Non-Stock 

22  St.  Mary's    Gas    Co.    v.    Elk  Corporations. 
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§  20.  Business  corporations. — ^Business  corporations  include 
all  others  than  charitable  or  benevolent,  religious,  educational, 
literary  and  scientific,^*  and  they  have  been  distinguished  in 
statutes,  according  to  their  purposes  as  follows: 

§  21.  Trading  corporations, — Trading  corporations  include 
those  engaged  in  trade  or  commerce,  the  business  of  buying 
or  selling  marketable  commodities,  including  coal,  water,  gas, 
ice,  stocks,  bonds,  lands,  mines,  etc.^'' 

§  22.  Mercantile  corporations. — The  word  "mercantile"  per- 
tains to  the  business  of  merchants  and  has  to  do  with  "trade 
or  the  buying  and  selling  of  commodities." "'  Mercantile  cor- 
porations include  trading  corporations,  but  do  not  include  deal- 
ing in  mines,  ores  or  in  sinking  oil  wells  or  gas  wells. ^^ 

§  23.  Manufacturing  corporations. — "Manufacture  is  the 
operation  of  making  the  goods  or  wares  of  any  kind,  the  pro- 
duction of  articles  for  use  from  raw  prepared  materials,  by  giv- 
ing to  them  new  forms,  qualities,  properties  or  combinations, 
whether  by  hand  labor  or  by  machinery,"  ^^  and  thereby  pro- 
ducing some  new  article  by  application  of  skill  and  labor,^^  as 
a  corporation  engaged  in  book  and  job  printing,  lithographing, 
engraving  and  electrotyping  upon  orders,'^  or  in  refining  and 
preparing  for  use  oil,  coal  and  other  minerals,^^  or  in  printing, 
binding  and  publishing  books,^*  or  making  and  selling  meal 
and  flour,^^  or  in  making  illuminating  gas,  or  in  developing  for 
consumers,  electricity,  light,  heat  or  power.^° 

A  corporation  organized  to  cultivate,  deal  in  and  manufact- 
ure chicory  is  a  manufacturing  company  within  the  Nebraska 

,     26  St.  Clair  Female  Acad.  v.  Sul-  so  Century  Diet,  and  Cyclopedia, 

livan,  116  111.  375;   MacDonald  v.  "Manufacture." 

Massachusetts   General     Hospital,  31  People  v.  Roberts^  145  N.  Y. 

120  Mass.  432.  377. 

2T  People  V.  Board  of  Trade,  80  32  livening      Journal     Assn.     v. 

111.   134;    Finnegan  v.  Norenberg,  State  Board,   etc.,   47  N.   J.  Law, 

52  Minn.  239,  38  Am.  St.  Rep.  552;  36,  54  Am.  Rep.  114. 

People  V.  Hagar,  52  Cal.  171;    In  33  Howes    v.    Anglo-Saxon,    etc. 

re  New  York  &  "Westchester  Co.,  Co.,  101  Mass.  385. 

98  Fed.  711;    People  v.  Blake,  19  34  Com.   v.   LIppincott   Co.,    156 

Cal.    579;    State   v.   Wellman,    34  Pa.   St.    513;    Com.   v.   Mann   Co., 

Mich.     221;     Dudley    v.    Jamaica  150  Pa.  St.  64. 

Pond,  etc.,  100  Mass.  184.  35  Cross  v.  Pinkneyville,  etc.  Co., 

28  In  re  Cameron,   etc.    v.    Ins.  17  111.  54. 

Co.,  96  Fed.  756.  se  Beggs   v.   Edison   Elect,    etc. 

29  Graham  v.  Hendricks,  22  L,a.  Co.,  96  Ala.  295,  38  Am.  St.  Rep. 
Ann.  523;  Com.  v.  Natural  Gas  94;  Nassau  Gas  Light  Co.  v.  City 
Co.   32  Pittsb.  Leg.  J.  (Pa.)  310.  of  Brooklyn.  89  N.  Y.  409. 
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compiled  statutes.'''  But  the  manufacturing  corporations  do 
not  include  those  engaged  in  taking  from  the  earth  natural 
gas  and  furnishing  it  to  cohsumers,''  or  in  piping  and  dis- 
tributing water  from  its  natural  source.'"' 

A  company  that  produces  electricity  and  sells  it  to  cus- 
tomers for  the  generation  of  light,  heat  and  power  is  not  a 
manufacturing  company,  within  the  meaning  of  the  Pennsyl- 
vania statute,  exempting  the  capital  stock  of  manufacturing 
companies  from  taxation.  The  process  of  generating  elec- 
tricity is  not  one  of  manufacture,  because  the  product  is  not 
a  material  substance  as  matter  is  now  defined.  It  may  be  too 
early  to  say  just  what  it  is.  The  mere  appropriation  of  an 
article  which  is  furnished  by  nature  is  not  a  manufacture.'"^ 
The  collection,  storage,  preparation  for  market  and  transporta- 
tion of  ice  is  not  a  manufacture,  but  the  production  of  ice  by 
artificial  means  is  manufacture.'^^'  The  liberation  of  natural 
gas  or  oil  from  the  earth  and  its  transportation  to  consumers 
is  not  a  manufacture,  but  the  production  of  illuminating 
gas  is.'^c 

§  24.  Industrial  corporations. — Corporations  for  industrial 
pursuits  include  trading,  and  manufacturing,  also  express  busi- 
ness,*" and  the  business  of  selling  mining  supplies,  etc." 

§  25.  Moneyed  corporations. — Moneyed  corporations  in- 
clude banking  corporations  and  trust  companies. 

§  26.  Banking  corporations. — Banking  corporations  include 
savings  banks  and  may  be  banks  of  deposits,  of  discount  or  of 
circulation,  or  of  all  three.*^ 

§  27.  Trust  companies. — A  trust  company  is  distinguished 
from  a  bank  in  that  the  trust  company's  deposits  are  loans  or 
trust  funds  not  svibject  to  check,  and  that  it  cannot  issue  its 
notes^  for  circulation.     It  does  not  deal  in  exchange,  but  may 

3T  Bolton  V.  Nebraska,  etc.  Co.,  Brooklyn,  89  N.  T.  409 ;  Emerson 

96  N.  W.  148  (Neb.  1903).    '  '  v.  Commonwealth,  108  Pa.  St.  111. 

38  Com.   V.   Northern,    etc.    Co.,  ■   40  Wells,  Fargo  &  Co.  v.  North- 

145  Pa.  St.  105.  ern  Pac.  R.  Co.,  23  Fed.  469. 

so  Dudley  v.  Jamaica  Pond,  etc.,  *i-  Bashford-Burmeister     Co.     v. 

100  Mass.  183;  Agua  Frla  Copper  Co.   (Ariz.),  35 

39a  Commonwealth   v.   Northern  Pac.  983. 

Electric,  etc.  Co.,  14"5  Pa.  St.  105  42  Bank  for  Savings  v.  Collectoi, 

(1891);    Engle  v.    Sohn,   41  Ohio  3  Wall.    (U.   S.)   495;   Lyons,  etc. 

Si.  691,  52  Am.  Rep.  103.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y. 

30b  People  v.   Ice  Co.,  99  N.  Y.  288,  19  Am.    Rep.    181;    Pratt  v. 

181.  Short,  79  N.  Y.  437,  35  Am.  Rep. 

300  Nassau     Gas    Light    Co.    v.  531;   Vide  infra,  §  1132;  Banks. 


§§  28-33.]    DEFINITION,  NATURE  AND   CLASSES  OF  COEPOEATIONS.    21 

engage  in  the  purchase  and  sale  of  real  estate  or  in  other  busi- 
ness not  authorized  to  banking  corporations.*' 

§  28.  Transportation  corporations. — The  business  of  a 
transportation  corporation  is  the  transportation,  by  whatever 
vehicle,  of  passengers  or  of  property  belonging  to  others. 

Thus  a  corporation  removing  petroleum  by  pipe-line  for  the 
general  public  was  held  to  be  a  transportation  corporation," 
and  so  of  a  corporation  transporting  natural  gas  in  pipes.*'* 

§  29.  Insurance  corporations. — ^The  business  ■  of  an  insur- 
ance corporation  is  to  contract  to  indemnify  its  policy  holders 
against  loss  of  property,  by  whatever  peril,  or  against  personal 
injury,  or  for  insurance  upon  life,  etc.*° 

§  30.  Beneficial  corporations.  Mutual  benefit  associations. — 
A  beneficial  society  for  the  protection  of  its  members  "  is  not 
an  insurance  corporation.*' 

§  31.  Building  and  loan  associations. — A  building  and  loan 
association  when  incorporated  is  for  the  purpose  strictly  of 
assisting  its  members  to  purchase  homes  for  themselves,  in 
effect  upon  the  instalment  plan,  by  their  regular  subscriptions 
to  a  fund  for  the  purpose.*' 

§  32.  Literary  and  educational  corporations. — 'A  literary  cor- 
poration is  a  corporation  for  the  promotion  of  literature  and 
learning.  But  it  will  not  include  a  corporation  for  disseminat- 
ing philosophic  ideas  and  obtaining  converts  thereto. °° 

§  33.  Scietitific  cOirporations. — Science  includes  knowledge 
and  education,  but  it  does  not  include  art.  A  rifle  shooting 
club  cannot  be  a  corporation  for  scientific  purposes. °^ 

43  Mercantile  Nat.  Bank  v.  City  *s  Commercial  League,  etc.  v. 
of  N.  Y.,  121  U.  S.  138;  Pratt  v.  People,  90  111.  166;  Com.  v.  Nat.. 
Short,  79  N.  Y.  437.  35  Am.  Rep.  etc.  Assn.,  94  Pa.  St.  481;  Vide 
531;  Vide  infra,  §  1134;  Trust  infra,  §  1403;  Beneficial  Corpora- 
Companies,  tlons. 

44  Columbia  Conduit  Co.  v.  49  Jarrett's  Exec.  v.  Cope,  68  Pa. 
Com.,  90  Pa.  St.  307;  "W.  Va.  v.  St.  67;  Vide  infra,  §  1402;  Build- 
Volcano  Oil  Co.,  5  W.  Va.  382.     .  ing  and  Loan  Associations. 

45  Caruthers  v.  Phila.  Co.,  118  eo  New  Eng.  Theosoph.  Corp., 
Pa.  St.  468;  Tide  infra,  §§  1103,  172  Mass.  60;  Vide  infra,  §  1413; 
1110;    Common  Carriers.  Colleges  and  Universities. 

46  Com.  V.  Equitable,  etc.  Assn.,  si  Jackson  v.  Waldron,  13  Wend. 
137  Pa.  St.  412.  (N.     Y.)      178;      Vredenburg     v. 

4T  Com.     V.     Provident    Bicycle      Behan,  33  La.  Ann.  627. 
Assn.,  178  Pa.  St.  636. 
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§  34.  Power  of  the  state  to  create  corporations. — ^The  power 
to  create  corporations  was,  in  England,  vested  in  the  sover- 
eign, to  whose  powers  each  of  the  States  of  the  Union  suc- 
ceeded upon  their  emancipation  from  British  domination.  This 
sovereign  right  may,  therefore,  be  exercised  by  the  several 
States,  except  so  far  as  their  constitutions  prohibit,  or  as  may 
be  inconjpatible  with  the  powers  delegated  by  them  to  the  fed- 
eral government.^ 

The  State  has  the  inherent  power  to  create  corporations. 
This  power  it  exercises  by  its  legislature,  and  subject  only  to 
federal  and  State  constitutional  limitations.^    The  legislature 


1  Bell  V.  Nashville  Bank.  Peck. 
(Tenn.)  269;  Falconer  v.  Cam- 
bell,  2  McLean  (C.  C.)  195; 
Thomas  v.  Dakin,  22  Wend.  9; 
Warner  v.  Beers,  23  Wend.  103; 
Nelson  v.  McArthur.  38  Mich. 
204;  Ohio  v.  Covington,  29  Ohio 
St.  102;  Cotton  v.  Miss.  Boom  Co., 
22  Minn.  372. 


2  Stowe  V.  Flagg,  72  III.  397; 
Penobsbcot  Boom  Corporation  v. 
Lamsmon,  16  Me.  224,  33  Am. 
Dec.  66;  City  of  Aurora  v.  West, 
9  Ind.  74;  Bank  of  Chenango  v. 
Brown,  36  N.  Y.  467;  Atkinson  v. 
Marietta,  etc.  R.  Co.,  15  Ohio  St. 
21;  U.  S.  Trust  Co.  v.  Brady,  20 
Barb.   (N.  Y.)   119. 
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may  create  a  corporation  not  only  without  conforming  to  com- 
mon-law rules,  but  in  disregard  of  them,'  and  may  confer  upon 
them  whatever  powers  it  may  see  fit,  subject  al'one  to  consti- 
tutional restrictions,*  but  it  cannot  create  a  corporation  located 
outside  of  its  boundaries." 

The  authority  to  create  a  corporation  is  exclusively  a  power 
of  sovereignty.  Without  its  consent,  express  or  implied,  no 
corporation  can  exist. 

§  35.  In  England. — In  England  the  consent  of  the  king  was 
implied,  as  to  all  corporations  that  existed  by  force  of  the 
common  law  or  by  prescription. 

The  latter,  having  exercised  corporate  powers  for  a  definite 
period  without  objection  of  the  king,  were  presumed  to  have 
had  a  charter,  which  during  the  lapse  of  time  had  been  lost  or 
destroyed. 

The  king's  express  consent,  when  given  to  the  creation  of  a 
corporation,  was  by  royal  charter  or  by  his  assent  to  an  act  of 
Parliament  creating  the  corporation.® 

Among  the  "common-law  corporations  was  the  king  himself, 
and  all  bishops,  parsons,  vicars,  etc.,  who  in  each  case  was  a 
sole  corporation.'' 

§  36.  In  the  United  States. — 'The  consent  of  the  State  or  of 
the  United  States  is  essential  to  the  existence  of  a  corporation. 
It  cannot  be  constituted  bj''  the  agreement  of  the  parties  and 
their  mere  association,  but  must  be  created  by  legislative  en- 
actment.' 

The  consent  of  the  legislature  is  expressed  either  by  special 
act  granting  a  charter,  or  under  a  general  incorporation  law, 
authorizing  a  corporation  by  any  persons  complying  with  the 
conditions  of  the  statutes.' 

3  Penobsbcot  Boom  Corp.  v.  14  Ga.  880;  State  v.  Village  of 
Lamson  (1839),  16  Me.  (4  Shep.)  Bradford,  32  Vt.  50;  Hoadley  v. 
224,  33  Am.  Dec.  66.  Essex    Co.    Commrs.,    105    Mass. 

4  New  Orleans  Gas  Co.  v.  519;  McKim  v.  Odom,  3  Bland  Ch. 
Louisiana  Light  Co.,  115  U.  S.  (Md.)  407;  Chaffe  v.  Ludeling,  27 
650;  In  re  Phila.  &  Trenton  R.  La.  Ann.  607;  Murphy  v.  Schuyl- 
Co.,  6  Whaxt.  (Pa.)  25,  36  Am.  kill,  etc.  Bank,  32  Pa.  St.  415; 
Dec.  202.  Schutzenbund  v.  Agitations,  etc., 

sMcClinch  v.   Sturgis,    72    Me.  44   Mich.   313,   38  Am.   Rep.   370; 

288.  Penn.  R.   Co.   v.   Canal   Commrs., 

6  1  Bl.  Com.  473.  21  Pa.  St.  9 ;  Atkinson  v.  Marietta, 

7  1  Bl.  Com.  469.  etc.  Co.,  15  Ohio  St.  21. 
sStowe  V.  Flagg  (1874),  72  111.         ^Tide  infra,  §  67. 

397;  Franklin  Bridge  Co.  v.  Wood, 
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§  37.  National  or  federal  corporations ;  power  of  the  fed- 
eral government. — The  power  of  the  federal  government  to 
create  corporations  rests  upon  a  basis  entirely  different  from 
that  of  the  State.  With  the  State  it- is  an  incident  of  sover- 
eignty and  may  be  exercised  for  any  lawful  purpose  not  re- 
pugnant to  its  constitution  or  the  voluntary  limitations  im- 
posed upon  itself  by  its  ratification  of  the  federal  compact. 
The  nature  of  the  federal  government  is,  however,  different; 
it  possesses  no  powers  save  those  delegated  by  the  several 
sovereignties  uniting  to  form  it,  or  such  incidental  powers  as 
may  be  necessary  and  proper  to  carry  out  the  powers  thus  dele- 
gated.^" 

It  follows,  therefore,  that  wherever  there  is  no  express  delega- 
tion of  power  in  the  Constitution  to  the  federal  congress  to  cre- 
ate corporations,  there  can  be  no  implifed  power  to  erect  such 
bodies  except  as  a  means  or  instrument  by  which  to  accomplish 
the  objects  for  which  that  government  was  created.^^  In  the  con- 
vention of  States  which  framed  the  Constitution  an  effort  was 
made  to  invest  the  congress  with  power  to  grant  acts  of  incorpo- 
ration, but  after  three  days  of  debate  the  proposition  was  voted 
down,  eight  out  of  the  eleven  States  represented  voting  in  the 
negative.^^ 

National  corporations  are  not  residents  of  any  particular 
state,  nor  are  they  subject  to  control  of  its  legislature  or 
courts.  A  corporation  chartered  by  Congress  is  neither  an 
alien,  nor  a  citizen  of  another  State ;  it  has  a  legal  existence  in 
every  one  of  the  United  States.^*  A  national  corporation  is  a 
domestic  corporation  in  any  State  or  Territory  where  it  may 
have  an  ofhce  or  do  any  business.^^ 

Congress  has  power  to  create  corporations  wherever  and 
whenever  it  is  a  necessary  means  to  the  execution  of  any  of 
its  governinental  powers.^'^a-     Congress   has  power  to  regu- 

10  u.  S.  Const.  Amend.  X;  Chls-  is  Madison     Papers,     Sept.     14, 

holm  V.  Georgia,  2  Ball.  419;  Hoi-  1787. 

lingsworth    v.    Virginia,    3    Call.  '      "  Eby  v.  Northern  Pac.  R.  Co., 

378;    McCullooh    v.    Maryland,    4  13    Phila.    144,    36    Leg.    Int.    164 

"Wheat.   316;    Oshorn  v.   Bank  of  (1879). 

the  United  States,  9  Wheat.  738.  is  Commissioners        v.      Texas 

i2McCulloch    V.     Maryland,    4  (Pac.)  Ry.  Co.,  90  Pa.  St.  90. 

Wheat.  316.  ^^^  Farmers',  etc.  Bank  v.  Bear- 
ing, 91  V.  S.  29;    Union  Pac.  R. 


§§  38,  39.]  POWBE   TO   INOOEPOEATE.  25 

late  commerce  between  the  States,  and  to  confer  the  power  of 
eminent  domain  upon  any  such  quasi-public  corporation,  to 
enable  it  to  perform  its  purposes  and  without  the  consent  of 
the  States  wherein  its  corporate  purposes  are  to  be  executed,"** 
and  hiay  confer  the  power  upon  corporations  created  by  Con- 
gress or  by  the  States.^^o  The  federal  power  to  regulate  com- 
merce among  the  States  excludes  the  power  of  the  States 
over  that  subject.^^^  Telegraph  and  telephone  lines  crossing 
the  boundaries  of  States  are  means  of  interstate  commercc^''^ 
The  power  of  Congress  to  confer  franchises  upon  corporations 
created  under  State  laws  implies  the  power  to  create  such  cor- 
poration by  direct  legislation.^^*  Under  its  power  to  establish 
post-offices,  post-roads  and  roads  for  military  purposes  Con- 
gress may  purchase  existing  lines  of  telegraph,  or  incorporate 
telegraph  lines.^'s  Congress  has  power  to  give  to  the  federal 
courts  exclusive  jurisdiction  in  matters  of  controversy  arising 
with  respect  to  national  corporations  and  for  removal  of  suits 
brought  against  them  in  the  State  courts,  to  the  federal 
courts.^^li 

§  38.  National  corporations. — An  interstate  railroad  incor- 
porated by  the  act  of  Congress  has  its  residence  in  every  State 
and  thus,  its  domicile  may  at  any  time  be  remote  from  any  part 
of  its  line  of  railway.^" 

§  39.  Power  of  Congress  to  create  corporations  in  the  Dis- 
trict of  Columbia. — Under  the  power  delegated  to  the  federal 
government  to  accept  a  cession  of  territory  for  the  seat  of 
government,  and  to  exercise  exclusive  legislation  thereover, 
Congress  may  create  corporations  therein,  both  public  and 
private,^''  as  freely  as  may  any  state  create  corporations  with- 
in the  boundaries.  And  thus  Congress,  under  a  general  en- 
abling act,  adopted  for  the  District,  has  incorporated  transporta- 

Co.  V.   Myers,   115  IT.   S.   1;    Cali-  isfPensacola  T.  Co.  v.  Western 

fornia  v.  Central  Pac.  R.  Co.,  127  U.  T.  Co.,  19  Fed.,    2    "Wood,  643, 

U.  S.  1.  96  U.  S.  1. 

15b  Cherokee    Nation   v.    South-  isg  Western   U.   T.    Co.   v.   Ala. 

em  Kansas  R.  Co.,135  U.  S.  641.  132  V.  S.  472. 

15c  United   States  v.  Jones,  109  i5h  Union  Pac.  R.  Co.  v.  Myers, 

U.  S.  513.  115  U.  S.  1;  Ames  v.  Kansas,  111 

i5d  Carson  v.  Maryland,  120  U.  U.  S.  449. 

S.  502.  16  Interstate  Com.,  etc.  v.  Texas, 

i5eRatterman  v.  Western  U.  T.  etc.  Ry.  Co.,  57  Fed.  948   (1893). 

Co.,  127  U.  S.  411.  17  21  Cent.  Law  Journal,  428. 
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tion,  manufacturing,  insurance,  banking  and  railroad  companies, 
educational  institutions  and  religious,  benevolent  and  other  so- 
cieties,— ^but  these  are  not  national  corporations,  for  they  are  not 
agencies  for  administration  of  the  general  government  of  the 
United  States." 

In  the  District  of  Columbia,  under  its  power  to  exercise  ex- 
clusive legislation  in  all  cases  whatsoever  over  such  district,  it 
has  power  to  create  corporations,^*  other  than  those  which 
are  created  as  instruments  of  federal  government,  for  giving 
effect  to  its  general  powers.  The  District  of  Columbia,  being 
a  municipal  corporation,  of  which  Congress  is  its  legislature, 
any  corporation  created  therein  is  a  foreign  corporation,  as  to 
any  State  of  the  Union,  to  the  same  extent  as  is  a  corporation 
created  by  another  State.^" 

§  40.  In  the  Territories. — Congress  may  exercise  power  over 
the  public  domain,  of  establishing  temporary  governments 
and  creating  private  corporations  therein,  or  providing  for  the 
creation  of  the  latter  by  the  territorial  governments  them- 
selves.^^ A  general  grant  by  Congress  to  a  territory,  of  power 
of  legislation,  includes  the  power  to  create  corporations  under 
general  incorporation  acts,  subject  to  the  United  States  Con- 
stitution and  laws  of  Congress,"  which  corporation  becomes 
a  corporation  of  the  State  upon  admission  of  the  Territory  to 
Statehood.^^  Express  power  is  now  conferred  by  act  of  Con- 
gress upon  the  Territories  to  create  corporations,  forbidding 

18  Hadley  v.  Freedman's,  etc.  Co.,  ate  themselves  together  as  bodies 
2  Tenn.  Ch.  122;  Close  v.  Glen-  corporate  -for  mining,  manufactur- 
■wood  Cemetery,  107  U.  S.  466;  ing  or  other  industrial  pursuits. 
Williams  v.  Creswell,  51  Miss.  For  a  further  consideration  of  the 
817;  Stoutenburg  v.  Hennick,  129  power  of  Congress  to  create  a  cor- 
U.  S.  141;  Huntington  v.  Nat.  Sav.  poration,  and  a  full  presentation 
Bank,  96  U.  S.  388;  Daly  v.  Na-  of  the  subject  from  the  point  of 
tional,  etc.  Co.,  64  Ind.  1.  view     of     a     Hamiltonian,      see 

19  Osborn  v.  U.  S.  Bank,  9  Hare's  American  Constitutional 
Wheat.  738.  Law    (Boston,   1889,   98,   105,   111, 

20  Huntingdon  v.  District  of  249,  1310);  21  Cent.  Law  Jour. 
Columbia,  etc.  Bank,  96  TJ.  S.  388;  428. 

Daly  v.   United   States,   etc.    Ins.  saBiddick  v.  Amelin,  1  Mo.  5; 

Co.,  64  Ind.  1.  Williams  v.  Bank  of  Michigan,  7 

21  Story  on  the  Constitution,  Wend.  (N.  Y.)  539;  21  Cent.  Law 
Section  1265,  and  Rev.  Stat,  of  the  Jour.  428. 

TJ.  S.,  Sections  1889,  189Q,  provid-  23  Vance     v.     Farmers'     &    Me- 

ing   that    territorial    legislatures  chanics'    Bank,   1   Blackf.    (Ind.) 

shall  not  grant  private  charters,  80;   Trans-Pacific  R.  Co.  v.  Atchi- 

but  may  permit  persons  to  assocl-  son,  etc.  Co.,  112  TJ.  S.  414;  Bank 
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the  grant  of  any  special  charter  or  privilege  to  corporators.^* 
Such  a  corporation  cannot  sue  or  be  sued  in  any  federal  court 
as  a  national  corporation.^"  Under  its  power  to  dispose  of, 
and  make  all  needful  rules  and  regulations  respecting  the  ter- 
ritory or  other  property  belonging  to  the  United  States,  it  may 
create  corporations  within  the  Territories,  and  for  that  purpose 
delegate  its  power  to  the  territorial  legislatures  under  en- 
abling acts.^^a'  For  example,  it  has  created  corporations  with- 
in State  limits  upon  Indian  reservations.'"'^ 

§  41.  Of  the  power  of  the  federal  government  to  incorpo- 
rate a  bank. — In  the  discussion  of  the  bill  to  grant  a  charter 
to  the  Bank  of  the  United  States,  the  power  of  Congress  to 
pass  the  act  was  seriously  questioned.  President  Washington 
signed  the  bill  only  after  much  hesitation.  And  when,  twenty 
years  later,  the  question  of  continuing  the  power  of  the  bank 
was  presented  to  Congress,  so  serious  was  the  constitutional 
objection  deemed  to  be,  that  for  four  years  successively  a  re- 
newal of  its  charter  was  refused.  In  1819  the  question  came 
before  the  Supreme  Court  in  the  case  of  McCulloch  v.  Mary- 
land, and  it  was  there  decided  that,  with  reference  to  the  per- 
formance of- such  functions  as  the  government  of  the  United 
States  itself  could  undertake,  which  were  expressly  and  in 
terms  delegated  by  the  States,  and  in  reference  to  such  only, 
the  federal  government  could  create  a  corporation  as  an  in- 
strumentality and  an  agency,  and  that  the  instrumentality 
must  be  necessary  to  that  end.""    The  doctrine  of  this  case  was 

of  Vlncennes  v.   State,  1  Blackf.  have  found    a    place  among  the 

(Ind.)  267.  enumerated  powers  of  the  govern- 

2*  U.  S.    Rev.    Stat.    1872,    Sec.  ment.    But  being  considered  as  a 

1829.  means,   to   he  employed   only  for 

26  Adams  Express  Co.  v.  Denver,  the  purpose  of  carrying  Into  exe- 

etc.  R.  Co.,  16  Fed.  712.  cution    the    given    powers,  there 

25a  Vincennes  University  v.  In-  could  be  no  motive  for  particularly 

diana,  14  How.   (U.  S.)   268.  mentioning    it."       Chief    Justice 

25b  United    States    v.    Kagama,  Mai'shall,    delivering  the   opinion 

118  U.  S.  373.  in   this   case,   9   Wheat.    61,   also, 

26  McCulloch     V.     Maryland,    4  said: — "Why  is   it  that   congress 

Wheat,  316,  421,  where  Chief  Jus-  can  incorporate  or  create  a  bank? 

tice  Marshall,  delivering  the  opin-  This  question    was    answered   in 

ion  of  the   court,  said: — ^"Had  it  McCulloch  v.   State  of  Maryland, 

been  intended  to  grant  this  power.  It  is    an    instrument    which    'is 

as  one  which  should    be    distinct  necessary  and   proper'   for  carry- 

and  independent,  to  be  exercised  ing  on  the    fiscal    operations   of 

in   any  case  whatever,   it   would  government."      And  again,  refer- 
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subsequently  affirmed  by  the  same  court  in  Osborn  v.  The 
Bank  of  the  United  States,"  a  case  which  arose  out  of  an  at- 
tempt on  the  part  of  the  State  to  tax  the  bank,  the  right  being 
denied  by  the  court.^^  Notwithstanding  these  decisions  the 
question  was  re-debated  during  President  Tyler's  administra- 
tion, the  controversy  having  extended  beyond  the  time  when 
the  life  of  the  bank  was  destroyed  by  the  action  of  President 
Jackson.  The  present  national  banking  system  was  created 
under  the  exigencies  of  the  civil  war,  as  part  of  the  fiscal  arm 
of  the  government  and  in  aid  of  the  regulation  of  the  cur- 
rency, at  a  time  when  its  absolute  necessity  could  hot  be 
doubted  and  when  the  public  mind  subordinated  every  matter 
of  constitutional  law  to  the  paramount  question  of  expediency. 
Having,  moreover,  the  support  of  the  doctrine  declared  in  Mc- 
Culloch  V.  Maryland,^'  the  constitutionality  of  its  existence 
may  be  deemed,  at  the  present  day,  to  be  well  established.'"' 

§  42.  Of  the  power  of  the  federal  government  to  incorpo- 
rate a  railway  through  the  Territories. — Until  the  second  ses- 
sion of  the  fiftieth  Congress,  the  only  other  cases  in  which  the 
general  government  had  exercised  the  power  to  create  corpora- 
tions have  been  those  in  which  it  imposed  duties  and  obliga- 
tions, or  conferred  powers  upon  various  State  organizations 
to  enable  them  and  others  to  extend  the  building  of  a  railroad 
through  the  Territories  of  the  United  States  from  the  Mis- 
souri river  to  the  California  State  line,  all  of  which,  so  far  as 
Congress  alone  authorized  its  construction,  was  built  through 
territory  over  which  the  authority  of  the  federal  government 
was  exclusive.  Inasmuch  as  Congress  had  power  to  build 
post-roads,  and  therefore  to  construct  a  highway  within  the 
territory  of  the  United  States,  it  could  delegate  that  power  to 
a  corporation  or  create  a  corporation  for  the  purpose  of  per- 
forming its  own  functions.    That  power  has  not  been  seriously 

ring  to  the  authority  to  incorpo-  29  McCulloch    v.     Maryland,     4 

rate: — "The    question    on    which  "Wheat.  316. 

this  right  would  depend  must  al-  so  Osborn    v.    Bank    of    United 

ways    be,    are    these    faculties   so  States,  9  Wheat.  738;  Van  Allen  v. 

essential  to  the  fiscal  operations  Assessors,   3   Wall.    (U.   S.),   373; 

of  the  government  as  to  authorize  McCulloch  v.  Maryland,  4  Wheat, 

congress  to  confer  them?"  (U.   S.)    316;    State  v.   Curtis,   35 

27  Osborn    v.    Bank    of    United  Conn.     374,     95     Am.     Dec.     263; 

States,  9  Wheat.  61.  Julliard   v.   Greenman,   110  U.   S. 

29  McCulloch     V.     Maryland,    4  421. 
Wheat.  316. 
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questioned.  How  careful  Congress  was  in  the  Pacific  Rail- 
road legislation,  which  was  admittedly  of  the  greatest  national 
importance,  not  to  overstep  the  constitutional  boundaries  in 
that  regard,  is  evinced  by  every  act  from  1857  to  1873  in  rela- 
tion to  those  highways.  Land  grants  were  made  to  the  sev- 
eral States  through  which  the  separate  links  which  were  finally 
to  constitute  the  great  national  route  were  constructed,  so  as 
to  enable  the  States  to  subsidize  and  organize  the  railroads 
which  were  ultimately  to  form  a  part  thereof.  The  direct  ac- 
tion of  the  United  States,  in  the  way  of  conferring  corporate 
powers  and  authority  to  construct,  and  its  direct  investment 
by  way  of  subsidies  of  land,  were  made  only  from  the  borders 
of  Missouri  across  a  country  at  that  time  wholly  under  a  ter- 
ritorial form  of  government,  no  further  than  to  the  State  line 
of  California.^'- 

§  43.  Of  the  incorporation  of  the  Nicaragua  canal  by  the 
federal  government. — In  the  second  session  of  the  fiftieth  Con- 
gress that  body  granted  a  charter  to  the  Maritime  Canal  Com- 
pany of  Nicaragua,  a  company  organized  for  the  purpose  of 
constructing,  equipping  and  operating  a  ship  canal  from  the 
Atlantic  to  the  Pacific  oceans,  through  the  territory  of  the 
Republic  of  Nicaragua,  or  in  part  through  that  State  and  the 
Republic  of  Costa  Rica.  This  is  the  first  time  in  the  history 
of  the  Constitution  that  Congress  has  attempted  to  grant  an 
act  of  incorporation  for  a  purpose  apparently  foreign  to  any 
power  expressly  delegated  to  the  federal  government  by  the 
States,  and  under  a  most  liberal  construction  of  the  Constitu- 
tion the  purposes  and  objects  of  this  company  can  be  shown, 
pursuant  to  the  rule  in  McCulloch  v.  Maryland,  to  be  necessary 
and  proper  to  the  exercise  of  power  expressly  delegated  to  the 
general  government.  This  company,  however,  derived  an  un- 
questionably constitutional  corporate  existence  from  the  State 
of  Vermont,  from  which  it  had  obtained  a  charter  before  it 
sought  incorporation  at  the  hands  of  the  federal  government.''^ 

§  44.  Corporations  created  during  the  civil  war. — Corpora- 
tions created  by  legislatures  of  States,  in  rebellion  against  the 


31  California  v.  Central  Pac.  R.  S2  in  California  v.  Pac.  R.  Co., 

Co.,  127  U.  S.  1,  39;  Union  Pac.  R.  Justice     Bradley,      referring     to 

Co.  V.  Hall,  3  Dillon  C.  C.  515,  91  the      Pacific       Railway      legisla- 

tf.     S.    343;     Indiana    v.    United  tion,     said: — "It    cannot    at    the 

States,  148  U.  S.  148.  present  day  te  doubted  that  con- 
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United  States  government  have  power  (since  suppression  of 
the  rebellion)  to  sue  in  the  federal  courts,  if  the  acts  of  in- 
corporation related  only  to  domestic  concerns  of  the  state, 
and  were  not  hostile  to  the  Union  or  in  conflict  with  the  Con- 
stitution, and  were  ordinary  legislation  such  as  yearly  occurs 
in  all  the  States.'^  Under  ordinance  6f  1865,  declaring  laws 
passed  since  May,  1861,  to  be  in  force  unless  incompatible 
with  allegiance  to  the  United  States,  a  corporate  charter, 
granted  by  the  State  convention  of  1862,  is  valid,  if  consist- 
ent with  the  State  and  federal  Constitution,  even  though  the 
charter  requires  the  directors  to  be  citizens  of  the  Confederate 
States ;  that  designation  was  merely  to  have  them  accessible.** 
A  charter  granted  during  the  civil  war  by  one  of  the  States 
in  rebellion  to  a  corporation  organized  to  provide  charity  for 
confederate  soldiers,  held  to  be  in  aid  of  the  rebellion  and 
void.*°  The  South  Carolina  act  of  1863,  incorporating  a  com- 
pany for  purposes  of  exporting  cotton  and  importing  arms 
and  munitions  of  war,  was  held  void.^° 

§  45.  Interstate  corporations  created  by  concurrent  action 
of  two  States. — Congress  has  power  to  create  a  corporation  for 
constructing  a  bridge  across  a  river,  forming  boundary  be- 
tween States.'''  Several  States  may  unite  in  creating  the  same 
corporation,  or  in  combining  several  pre-existing  corpora- 
tions in  one.'*  Where  the  charter  of  one  state  is  duplicated 
in  another,  in  attempt  to  create  a  new  corporation,  the  effect 

gress,  under  the  power  to  regulate  sential,  the  creation  of  the  eor- 
commerce  among  the  several  porations,  upon  which  the  author- 
States,  as  well  as  to  provide  for  ity  is  conferred,  remaining,  as  is 
postal  accommodations  and  mill-  implied,  with  the  States.  Cali- 
tary  exigencies,  had  authority  to  fornia  v.  Pacific  R.  Co.j  127  tJ.  S. 
pass   these   laws.     The  power  to  39. 

construct  or  to  authorize  Individ-  83  United   States   v.   Home,   etc. 

uals  or  corporations  to  construct  Ins.   Co.     (1874),    89    U.    S.     (22 

national    highways    and    bridges  Wend.)  99,  22  L.  Ed.  816. 

from  State  to  State,  is  essential  to  s*  Sappona    Iron    Co.    v.    Holt 

the  complete   control  and  regula-  (1870),  64  N.  C.  335. 

tion  of  interstate  commerce."     It  so  North    Carolina    Endowment 

will     be     observed     that     Justice  Fund  v.  Satchwell    (1874),  71  N. 

Bradley  avoids  speaking  here  of  C.  111. 

the  power   of  congress   to  create  so  chicora  Co.  v.  Crews  (1875); 

any  corporation.     It  is  the  power  6  S.  C.   (6  Rich.)  243. 

on  the  part  of  the  government  to  37  Luxton  v.  North  River  Bridge 

construct,    or   to    "authorize"    in-  Co.,  150  U.  S.  525. 

dividuals  or  corporations  to  con-  as  Copeland  v.  Memphis,  etc.  Co., 

struct  which  is  declared  to  be  es-  Fed.  Cas.  3209,  3  Woods,  651. 
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is  to  consolidate  the  two,  and  no  separate  organization  is 
necessary.^'  Two  states  cannot  create  a  corporation  of  both, 
which  is  not  a  corporation  of  each  or  either,  and  thus  fuse 
tliemselves  into  a  single  sovereignty.*"  A  corporation  of  one 
State  which  becomes  incorporated  in  one  or  more  other  States 
is  a  distinct  corporation  in  each,  though  it  may  have  the  same 
name."  It  is  a  resident  in  each  of  the  States  in  which  it  is 
organized.*^  Its  dissolution  in  one  State  does  not  affect  its 
franchise  in  another  State.*'  Its  reincorporation  in  one  State 
is  not  ground  for  forfeiture  of  its  charter  in  another.**  When 
sued'  in  one  of  the  States  it  cannot  claim  citizenship  in  another 
to  remove  the  cause  to  a  federal  court.*°  Where  a  consoli- 
dated railroad  runs  into  three  States  it  is  a  distinct  corpora- 
tion in  each.*'  A  railroad  running  through  five  States,  incor- 
porated in  each,  and  where  under  consolidation  agreement 
each  corporation  conveys  its  property  to  a  newly  organized 
corporation,  it  was  held  to  be  a  resident  only  of  the  States 
wherein  it  was  originally  incorporated.*^  The  same  corpora- 
tion may  be  created  by  the  concurrent  legislation  of  two  or 
more  States.  It  has  a  distinct  entity  and  a  domicile  in  each 
of  the  States  co-operating  in  its  creation.*^  "We  see  no  rea- 
son why  several  States  cannot,  by  competent  legislation,  unite 
in  creating  the  same  corporation,  or  in  combining  several  p're- 
existing  corporations  into  a  single  one.  ....  Nor  do  we 
see  any  reason  why  one  State  may  not  make  a  corporation  of 
another  State  as  there  organized  and  conducted,  a  corporation 
of  its  own,  quo  ad  hoc  any  property  within  its  territorial  juris- 
diction. .  .  .  It  is  well  settled  tha-t  corporations  of  one 
State  may  exercise  their  faculties  in  another  so  far  and  on 
such  terms  and  to  such  extent  as  may  be  permitted  by  the 

38  Blackburn  v.  Selma,  etc.  Co.,  **  Ohio,    etc.    R.   Co.   v.   Weber, 

Fed.  Gas.  1467,  2  Flip.  525.  96  III.  443  (1880). 

*(>  Qulncy  R.  Co.  v.  Adams  Co.,  *5  Paul  v.  Baltimore,  etc.  R.  Co., 
82  111.  615.  44  Fed.  513   (1890) ;  Winn  v.  Wa- 
ll Baldwin  V.  CMcago,  etc.  Ry.,  tash  R.  Co.,  118  Fed.  55  (1902). 
86  Fed.  167  (1898).  «  Fitzgerald  v.  Missouri  Pac.  R. 

42  Nashua,  etc.  R.  Co.  v.  Boston,  Co.,  45  Fed.  812  (1891) ;  Winn  v. 
etc.  R.  Co..  136  U.  S.  356  (1890);  Wabash  R.  Co.,  118  Fed.  55 
Phinizy  v.  Augusta,  etc.  R.  Co.,  56  (1902). 

Fed.  273  (1893).  47  Wesheider  v.  Wabash  R.  Co., 

43  Memphis,   etc.  R.  Co.  v.  Ala-      115  Fed.  840  (1902). 

J)ama,  107  U.  S.  581  (1882).  ^s  Graham  v.  Boston,   etc.,   118 

U.  S.  161. 
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latter."  *'  Although  Congress  may,  if  it  see  fit,  and  as  it  has 
often  done,  recognize  and  approve  bridges  erected  by  author- 
ity of  two  States  across  navigable  waters  between  them,  it 
may  at  its  discretion,  use  its  sovereign  powers,  directly  or 
through  a  corporation  created  for  that  object,  to  construct 
-bridges  for  the  accommodation  of  interstate  commerce  by 
land,  as  it  undoubtedly  may  to  improve  the  navigation  of 
rivers  for  the  convenience  of  interstate  commerce  by  water.'*" 
§  45a.  Constitutional  restrictions  upon  the  creation  of  cor- 
porations. Prohibition  of  the  grant  of  exclusive  privileges. — 
The  Constitutions  of  most  of  the  states  prohibit  the  creation 
of  corporations  by  special  charter,  and  prohibit  the  grant  of 
any  especial  privilege  or  immunity  to  corporations.^^  The  ob- 
ject and  policy  of  prohibiting  the  creation  of  corporations  by 
special  charter  is  "to  inaugurate  the  policy  of  placing  all  cor- 
porations of  the  same  kind  upon  a  perfect  equality  as  to  all 
future  grants  of  power ;  of  making;  such  laws  applicable  to  all 
parts  of  the  State  and  thereby  securing  the  vigilance  and  at- 
tention of  its  whole  representation,  and  finally,  of  making  all 
judicial  constructions  of  their  powers  or  the  restrictions  im- 
posed upon  them  equally  applicable  to  all  corporations  of  the 
same  class."  '^  Prohibition  against  such  incorporation  carries 
prohibition  against  amendment  by  special  statute  of  an-  exist- 
ing charter,  whereby  it  might  be  extended  or  recreated,"'  but 
it  may,  by  amendment,  by  special  act,  regulate  the  existing 
powers  already  conferred  upon  a  corporation,  if  those  powers 
or  privileges,  existing  under  them  are  not  enlarged  or  ex- 
tended by  the  amendment.^*  Such  a  prohibition  cannot  be 
evaded  by  a  special  act  granting  privileges  upon  associates 
thereafter  to  be  incorporated  under  a  general  law,  if  the  act 
be  an  attempt  to  evade  the  constituticfnal  prohibition.  The 
subsequent  incorporation  under  general  law  will  carry  with  it 
no  powers  or  privileges,  except  thereby  conferred."'' 

<o  Baltimore  &  O.  R.  Co.  v.  Har-  52  Atkinson  v.  Marietta,  etc.  R. 

ris,  12  Wall.  (U.  S.)  65.  Co.,  15  Ohio  St.  21. 

50  Luxton  v.  North  River  Bridge  53  McGregor  v.  Baylies,  19  Iowa, 

Co.,  153  U.  S.  525.  43. 

61  Thomp.    Corp.,   Sections   538-  54  Astor  v.  New  York  Arcade  R. 

568,  where  all  the  provisions  in  all  Co.,  113  N.  Y.  93;   Gilbert  El.  R. 

the  States  down  to  a  late  date  are  Go.  v.  Henderson,  70  N.  Y.  361. 

given.    Also  see  Cyc.  of  Law  and  65  San  Francisco  v.  Spring  Val- 

Procedure,  Vol.  10,  p.  172.    Infra  ley  Water  Works,    48    Cal.    493; 

§§  62,  9330-968.  Vide  infra,   §§   62,   68,   995a;   Ex- 
clusive Privileges. 
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THE  CORPORATE  CHARTER, 

§  46.  Early  charters. — The  earliest  great  trading  corpora- 
tion chartered  in  England  was  that  of  the  Merchant  Adven- 
turers of  London,  so  named  by  Henry  VII  in  the  14th  cen- 
tury. It  became  an  exclusive  monopoly,  and  by  the  close  of 
the  reign  of  Queen  Elizabeth  had  gathered  into  the  hands  of 
its  two  hundred  shareholders,  five-sixths  of  all  the  foreign 
Vol.  1  —  3 
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trade  of  England  into  the  port  of  London.  Under  Elizabeth 
the  East  India  Company  was  chartered;  and  the  Hudson  Bay- 
Company  in  1670.  The  English  colonies  in  America  were 
planted  by  corporations  similarly  chartered  and  with  exclusive 
privileges  which  provoked  the  hatred  of  the  people,  and  which, 
excepting  the  Hudson  Bay  Company,^  generally  proved  dis- 
astrous to  all  concerned.  During  the  early  period  before  the 
revolution,  corporations  were  regarded  with  great  disfavor.^ 
Charters  were  very  diiificult  to  obtain  and  were  therefore  very 
valuable. 

§  47.  Charter  defined. — The  charter  is  a  contract,  first,  be- 
tween the  State  and  the  corporation,  second,  between  the  cor- 
poration and  the  stockholders,  and  third,  between  the  stock- 
holders and  the  State. 

"Those  charters  of  incorporation,  however,  which  are 
granted,  not  as  a  part  of  the  machinery  of  the  government,  but 
for  the  private  benefit  or  purpose  of  the  corporators,  stand 
upon  a  different  footing,  and  are  held  to  be  contracts  between 
the  legislature  and  the  corporators,  having  for  their  considera- 
tion the  liabilities  and  duties  which  the  corporators  assume 
by  accepting  them  ;  and  the  grant  of  the  franchise  can  no  more 
be  resumed  by  the  legislature,  or  its  benefits  diminished  or 
impaired  without  the  consent  of  the  grantees,  than  any  other 
grant  of  property  or  valuable  thing,  unless  the  right  to  do  so 
is  reserved  in  the  charter  itself."  ' 

A  charter  is  the  special  legislative  grant  creating  the  coi-po- 
ration,  or,  when  formed  under  a  general  statute,  the  charter 
consists  of  such  statute  and  the  articles  of  association,  which 
are  also  called  the  certificate  of  incorporation.*  The  charter  of 
a  corporation  is  the  grant  of  its  powers  and  franchises  by  legis- 
lative act.  When  the  grant  is  by  special  act,  that  constitutes 
the  charter  when  read  in  connection  with  such  articles  of  as- 
sociation, as  may  have  been  entered  into  by  the  corporators 
under  authority  of  the  statute.^  When  a  corporation  is  formed 
under  authority  of  a  general  corporation  law,  that  and  the  arti- 

1  Child     v.     Hudson     Bay     Co.  0  Lincoln,   etc.   Co.   v.    Sheldon, 

(1723),   2  Pr.  Wm's.  207;    Elliott  44  Neb.  279,  62  N.  "W.  480;  North, 

on  Private  Corporations,  §  6.  etc.  Co.  v.  Utah,  etc.  Co.   (Utah), 

2McKim  V.  Odom,  3  Bland  Ch.  52  Pac.  168,  40  L.  R.  A.  851;  Louis- 

418.  ville  Water  Co.  v.  Clark,  143  U.  S. 

3  Cooley     Constitutional     Law,  1;  People  v.  Chicago,  etc.  Co.,  130 

337;   Bent  v.  Underdown,156  Ind.  111.  268;    Mechanics'    &    Traders' 

C16  (1901).  Bank  v.  Rowly,   2  La.  Ann.  372; 

*  Bixler  v.  Summerfleld,  195  111.  Pulford  v.  Fire  Dept.  etc.,  31  Mich. 

147   (1902).  458. 
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cles  of  incorporation  executed  in  compliance  therewith,  consti- 
tute the  corporate  charter."  But  whether  chartered  under  spe- 
cial act,  or  otherwise  under  general  statute,  the  corporation  is 
not  exempt  from  the  operation  of  general  laws  or  public  regu- 
lations, applying  throughout  the  State.'^ 

§  48.  What  constitutes  a  charter. — Few  private  corpora- 
tions at  this  time  have  a  charter  in  the  sense  in  which  that 
word  was  at  first  used,  that  is,  a  legislative  grant  of  express 
powers  given  to  the  particular  corporation  by  a  special  act  of 
the  legislature.  The  constitution  of  many  States  requires  that 
private  corporations  shall  be  incorporated  only  by  compliance 
with  the  provisions  of  a  general  enabling  act  of  the  legislature, 
and  most  States  have  so  provided  for  incorporation  under  gen- 
eral statute.  The  charter  now  consists  of  the  general  statutes 
and  of  the  certified  articles  of  incorporation.* 

B. 

THE  CHARTER  AS  A  CONTRACT.      TRANCHISE  DEFINED.      EXCLUSIVE 

PRIVILEGE. 

§  49.  The  charter  as  a  contract. — It  is  a  contract  by  the  cor- 
poration with  the  stockholders  that  the  corporation  will  con- 
fine itself  to  the  powers  granted,  and  to  the  business  author- 
ized, and  that  it  will  not  attempt  to  commit  any  ultra  vires 
act.''  That  the  charter  of  a  corporation  is  a  grant  and  there- 
fore a  contract  was  decided  in  Fletcher  v.  Peck.  That  a  grant 
from  a  State  is  a  contract  within  the  purview  of  the  United 
States  Constitution,  article  i,  section  lo,  was  decided  in 
Fletcher  v.  Peck;  that  the  charter  of  a  corporation  is  a  grant 
and  therefore  a  contract  was  decided  in  the  Dartmouth  Col- 

» Granger,     etc.     Ins.     Co.       v.  etc.  Co.,  75  Me.   373;   Knights  of 

Camper   (1882),  73  Ala.  325;   CM-  Pythias  v.  Weller,  93  Va.  605;  Ma- 

cago,   etc.   Co.   v.   Town  of  Lake,  hire  v.   New  Orleans,   etc.   Bank, 

130  111.  42;   Society  for  Visitation  11  La.  83,  30  Am.  Dec.  710;  Wig- 

V.  Commonwealtli    (1866),   52  Pa.  gin's  Ferry  Co.  v.  City  of  Bast  St. 

St.  125,  91  Am.  Dec.  139;  Lincoln,  Louis,  102  111.  560;  Northwestern, 

etc.    Co.    V.    Sheldon     (1895),    44  etc.  Co.  v.  Village  of  Hyde  Park, 

Neb.  279;  State  v.  Central,  etc.  Co.,  97  U.   S.   659;   Eastman  v.  Amos- 

71   Iowa,   410,   60   Am.   Rep.   806;  keag,   etc.   Co.,  44  N.   H.   160,   82 

Taggart  v.  Perkin,  73  Mich.  303;  Am.  Dec.  201. 

Van    Btten   v.    Baton    (1869),    19  s  Bent  v.   Underwood,   156   Ind. 
Mich.  187;   Cronin  v.  Potters'  Co-  516    (1901);    Bixler    v.    Summer- 
Op.   Co.    (1892),  29  Weekly  Law.  field,  195  111.  147   (1902). 
Bull.  52.  9  Harding  v.  American,  etc.  Co., 

■'  French  v.  Connecticut,  etc.  Co.,  182  111.  551  (1899). 
145  Mass.  261;  Burbank  v.  Bethel, 
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lege  case;  and  that  in  respect  of  the  constitutional  provision 
against  enacting  of  a  law  by  any  State  impairing  the  obliga- 
tion of  contracts,  the  grant  is  to  be  construed  strictly  in  favor 
of  the  state  and  against  the  public,  was  decided  in  the  Charles 
River  Bridge  case.  The  constitutional  doctrines  on  the  sub- 
ject are  given  in  these  three  decisions  of  the  United  States  Su- 
preme Court.^" 

'  §  50.  Tbe  P.artnioulih  College  Case. — "Courts  to-day  are 
estopped  from  q.uestipning  the  doctrine  of  the  Dartmouth  Col- 
lege case."  ^^  The  case  of  Dartmouth  College  v.  Woodward,^^ 
decided  in  1819,  Chief  Justice  Marshall  rendering  the  decision 
of  the  court,  contains,  one  of  the  fullest  and  most  elaborate  ex- 
positions of  the  constitutional  sanctity  of  vested  corporate 
rights  to  be  found,  in  any  of  the  law  reports.  The  matters  in 
controversy  in  that  case  were  five  times  the  subject  of  litiga- 
tion in  the  several  State  and  federal  courts."     In  the  State 


10  Fletcher  v.  Peck,  6  Crancli. 
S7;  Dartmouth  GoUege  t.  Wood- 
v^ard,  4  Wheat.  518;  Charles  River 
Bridge  v.  Warren  Bridge,  7  Pick. 
3*4,  11  Peters,  420.  ' 

11  Binghampton  Case,  3  Wajl. 
(U.  S.)  51. 

12  4  Wheat.  516,  reversing  s.  c. 
1  N.  H.  111. 

13  "There  were  five  of  these 
causes.  The  first  was  trespass  on 
the  case,  brought  by  the  Trustees 
of  Dartmouth  College  In  common 
pleas  against  William  H.  Wood- 
ward, chief  justice  of  that  court, 
for  converting,  etc.,  'the  books  and 
records  in  writing,'  'the  original 
charter,'  and  the  'common  seal  of 
said  college.'  The  mandate  was 
to  attach  the  defendant's  goods  to 
the  value  of  $50,000,  or  to  arrest 
his  body.  The  writ  was  dated 
February  8,  1817,  and  served  on 
February  10,  1817,  by  'attaching 
a  chair'  valued  at  one  dollar.  The 
case  was  entered  at  the  February 
term,  1817.  By  consent  the  cause 
was  entered  in  the  Superior  Court 
— the  highest  court  in  the  State — 
at  the  May  term,  1817.  This  case 
is  reported,  in  1  N.  Hi  111-138, 
and  in  4  Wheat.  518-715  (4  Cur- 
tis'    Decisions,     463-534).       The 


case  in  both  courts  is  also  reported 
at  length  in  a  volume  of  about 
400  pp.  by  Timothy  Farrar,  the 
son  of  one  of  the  plaintiffs,  the 
partner  of  Mr.  Webster,  and  one 
of  the  counsel  in  the  cause.  The 
second  was  the  proceeding  in  the 
name  of  the  State,  in  which  Judge 
Woodward  was  acquitted  by  the 
same  jury  that  rendered  the  spe- 
cial verdict  in  the  first  case.  The 
third  was  a  suit  in  ejectment  for 
$3,000,  brought  in  the  United 
States  Circuit  Court  for  New 
Hampshire  by  Horace  Hatch,  of 
Vermont,  for  a  lot  of  land  near 
the  college.  The  writ  was  dated 
March  9,  1818.  A  special  verdict, 
about  twenty  pages  in  length,  was 
rendered  at  the  October  term,  1818, 
and  the  case  went,  upon  a  certifi- 
cate of  the  division  of  opinion  be- 
tween the  judges,  to  the  Supreme 
Court  of  the  United  States.  The 
fourth  was  a  similar  suit  of  eject- 
ment in  the  same  court  for  $2,000, 
brought  by  David  Pierce,  of  Wood- 
stock, Vermont,  eos  dem.  Job  Ly- 
man on  March  27,  1818,  against 
Benjamin  Gilbert,  of  Hanover. 
The  trustees  of  the  college  were 
vouched  in  at  the  October  term, 
1818,   and   made   defendants,   and 
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court  it  was  held  that  the  trustees  of  Dartmouth  Colleg-e,  hav- 
ing no  private  interest  in  the  administration  of  the  funds  com- 
mitted to  their  charge,  but  holding  them  merely  as  trustees  for 
a  public  charity,  v^^ere  not  a  private,  but  a  public  corporation, 
and  that  as  such  their  charter  was  subject  to  amendment  at 
the  discretion  of  the  legislature  without  their  concurrence  or 
assent.  The  sanctity  of  charters  granted  to  private  corpora- 
tions and  their  inviolability  under  the  prohibition  in  the  fed- 
eral constitution  against  the  passage  of  laws  impairing  the 
obligations  of  contracts,  was  fully  admitted  by  the  State  tri- 
bunal.^* The  one  material  issue,  therefore,  when  the  case  came 
before  the  Supreme  Court  of  the  United  States  was,  whether 
the  trustees,  of  the  college  were  a  public  or  a  private  corpora- 
tion; and  it  was  there  decided  that  they  were  none  the  less  a 
private  corporation  because  of  the  public  nature  of  the  charity 
and  of  their  having  no  personal,  private  interest  in  the  funds 
which  they  administered.^^  The  great  principle  enunciated  by 
the  federal  court,  that  any  act  of  a  legislature  which  takes 
away  any  of  the  powers  or  franchises  vested  by  its  charter  in 
a  private  corporation  or  its  corporate  officers,  or  which  re- 

the  cause  went  to  the  Supreme  tween  the  township  and  the  cor- 
Court  on  a  similar  verdict.  The  poration.  Williamson  v.  State  of 
fifth  was  a  similar  suit.  Marsh  v.  New  Jersey  (1889),  130  U.  S.  189. 
Allen  et  al.,  brought  in  the  same  But  those  charters  of  incorpora- 
court  with  a  similar  result."  tion  "which  are  granted,  not  as  a 
1*  Trustees  of  Dartmouth  Col-  part  of  the  machinery  of  the  gov- 
lege  V.  Woodward  (1817),  1  N.  H.  ernment,  but  for  the  private  bene- 
111.  The  legislature  may,  under  fit  or  purposes  of  the  corporation, 
proper  limitations,  change,  modify,  stand  upon  a  different  footing, 
enlarge,  or  restrain  puMic  corpo-  and  are  held  to  be  contracts  be- 
rations,  such  as  counties,  cities,  tween  the  legislature  and  the  cor- 
et  cetera.  Tenett  v.  Taylor,  9  porators,  having  for  their  con- 
Cranch,  43.  Thus  the  Nfew  Jersey  sideration  the  liabilities  and  duties 
Act  of  February  18,  1862,  author-  which  the  corporators  assume  by 
ized  an  old  township  to  convey  its  accepting  them;  and  the  grant  of 
poor-farm  to  a  new  corporation  the  franchise  can  no  more  be  re- 
formed from  part  of  the  town-  sumed  by  the  legislature,  or  its 
ship,  and  provided  that  it  should  benefits  diminished  or  impaired 
still  be  subject  to  taxation  by  trie  without  the  consent  of  the 
township.  The  conveyance  was  grantees,  than  any  other  grant  of 
made.  The  Act  of  April  11,  1866,  property  or  valuable  thing,  unless 
exempted  from  taxation  all  prop-  the  right  to  do  so  is  reserved  in 
erty  used  for  charitable  purposes,  the  charter  itself."  Cooley  on 
thus  repealing  the  Act  of  1862.  It  Constitutional  Limitations,  (5th 
was  held  that  the  Act  of  1866  was  ed.)  337. 

not  unconstitutional,  as  impairing  is  Dartmouth   College  v.   Wood- 

the   obligation   of  a   contract  be-  ward   (1819),  4  Wheat.  518. 
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strains  or  controls  the  legitimate  exercise  thereof,  or  transfers 
them  to  other  persons  without  its  assent,  is  a  violation  of  the 
obligations  of  that  charter,  and  is  unconstitutional  and  void,^° 
had  not  been  denied  by  the  court  of  the  State.^^  Not  only  the 
exalted  character  and  reputation  of  Chief  Justice  Marshall,  but 
also  the  elaborate  consideration  of  the  whole  subject  of  vested 
corporate  rights,  has  made  this  the  leading  case  in  the  law, 
upon  which  has  been  founded  a  line  of  decisions  extending  the 
doctrine  to  its  utmost  limits  and  confirming  it  beyond  all  pos- 
sibility, at  this  day,  of  successful  assault.^^ 


16  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  518. 

17  Trustees  of  Dartmouth.  Col- 
lege V.  Woodward  (1817),  1  N.  H. 
111. 

IS  As  to  the  contract  character 
of  grants  to  private  corporations 
see  also.  West  River  Bridge  Co.  v. 
Dix,  6  How.  542,  548;  Newton  v. 
Mahoning  Co.,  100  TJ.  S.  557;  Stone 
V.  Mississippi,  101  U.  S.  816,  819; 
Hewitt  V.  New  York,  etc.  R.  Co., 
12  Blatchf.  461;  County  of  San 
Mateo  V.  Southern  Pac.  R.  Co. 
(1882),  known  as  "The  Railroad 
Tax  Cases,"  8  Sawy.  260;  13  Fed. 
Rep.  722,  740,  deciding  that  the 
fourteenth  amendment  of  the 
federal  constitution,  in  declaring 
that  no  State  shall  deny  to  any 
person  the  equal  protection  of  the 
laws,  imposes  a  limitation  upon 
the  exercise  of  all  the  powers  of 
the  State  which  can  touch  the  in- 
dividual or  his  property,  including 
among  them  the  power  to  tax,  and 
that  the  rule  applies  to  artificial 
as  well  as  natural  persons;  Illinois 
Central  R.  Co.  v.  Stone,  20  Fed. 
Rep.  472;  Sala  v.  New  Orleans,  2 
Woods,  194;  Piqua  Branch  Bank 
V.  Knoop,  16  How.  382;  Chenango 
Bridge  Co.  v.  Binghamton  Bridge 
Co.,  3  Wall.  51,  73;  Holyoke  Water 
Power  Co.  v.  Lyman,  15  Wall.  511; 
Davis  V.  Gray,  16  Wall.  232;  Minot 
v.  Philadelphia,  etc.  R.  Co.,  18 
Wall.  225;  Wilmington  R.  Co.  v. 
Reid  (1871),  13  Wall.  203;  North 
Western  Fertilizing  Co.  v.  Hyde 
Park,    97   U.    S.    672;     Corbin   v. 


Washington  County,  1  McCrary, 
527;  s.  0.  3  Fed.  Rep.  362;  Zabriski 
V.  Hackensack  &  N.  Y.  -  R.  Co. 
(1867),  18  N.  J.  Bq.  178;  Lothrop 
v.  Stedman  (1875),  42  Conn.  583; 
Stevens  v.  Rutland  &  B.  R.  R.  Co. 
(1854),  29  Vt.  545;  Brie  &  N.  R. 
Co.  V.  Casey  (1856),  26  Pa.  St. 
287,  per  Jeremiah  S.  Black,  J.  To 
the  point  that  franchises  are  legal 
estates:  Society  for  Savings  v. 
Coite,  6  Wall.  606.  To  the  point 
that  grants  of  franchises  to  cor- 
porations are  similar  to  other 
legislative  grants:  West  River 
Bridge  Co.  v.  Dix,  6  How.  507, 
543.  As  to  amendments  altering 
or  modifying  corporate  charters: 
Union,  etc.  R.  Co.  v.  Philadelphia, 
101  U.  S.  559;  Greenwood  v. 
Union,  etc.  R.  Co.,  105  U.  S.  20; 
St.  Anna's  Asylum  v.  New  Orleans, 
105  U.  S.  368 ;  Spring  Valley  Water 
Works  V.  SchoUer,  110  U.  S.  352, 
370;  Hewitt  v.  New  York,  etc.  R. 
Co.,  12  Blatchf.  461;  Parrott's 
Chinese  Case,  6  Sawy.  357;  State 
Lottery  Co.  v.  Fitzpatrick,  3 
Woods,  242;  United  States  v.  Ar- 
redondo,  6  Pet.  738;  Charles  River 
Bridge  Co.  v.  Warren  Bridge  Co., 
11  Pet.  420,  where  the  court  ex- 
pressed itself  as  fully  sensible  of 
their  duty  in  dealing  with  corpo- 
rate property,  to  proceed  with  the 
utmost  caution,  guarding  as  far  as 
possible  the  rights  of  property  and 
at  the  same  time  carefully  abstain- 
ing from  any  encroachment  on 
the  rights  reserved  by  the  States; 
East  Hartford  v.  Hartford  Bridge 
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§  51.  Application  of  the  doctrine  of  the  Dartmouth  College 
case. — No  judicial  mind  could  have  foreseen  at  the  time  of 
this  decision,  the  extent  of  the  subsequent  applications  to  busi- 
ness corporations,  of  a  principle  declared  in  the  case  of  a  col- 
lege, any  more  than  the  extensive  and  varied  growth  of  cor- 
porations could  at  that  time  have  been  predicted.  But,  from 
the  beginning,  the  application  of  the  rule  to  the  charters  of 
business  corporations  has  been  asserted  and  defended  as  nec- 
essary to  stimulate  corporate  enterprise  and  investments.^' 
The  principle,  in  subsequent  cases,  was  held  to  embrace  all 
contracts,  executed  and  executory,  between  the  State  and  pri- 
vate corporations ;  ^''  and  it  is  held  not  to  vary  the  case  that 
the  proposed  change  is  slight,  and  that  presumably  it  will  not 


Co.,  10  How.  378;  Miller  v.  New 
York,  15  Wall.  493,  496;  Edwards 
V.  Kearzey,  96  U.  S.  595;  Central 
Pacific  R.  Co.  V.  Gallatin,  99  U.  S. 
748,  765.  As  to  statutory  restric- 
tions upon  the  attributes  and 
powers  of  corporations:  Bank  of 
Augusta  V.  Earle,  13  Pet.  587;  Per- 
rine  v.  Chesapeake,  etc.  Canal  Co., 
9  How.  184;  Vincennes  University 
V.  Indiana,  14  How.  275.  As  to 
when  the  obligation  of  the  charter 
contract  is  impaired:  Dodge  v. 
Woolsey,  18  How.  379;  Marye  v. 
Parsons,  114  U.  S.  336;  Ex  parte 
Kinney,  3  Hughes,  13,  18.  As  to 
the  circumstances  which  will  war- 
rant courts  in  declaring  an  act 
unconstitutional:  Bonaparte  v. 
Camden,  etc.  R.  Co.,  1  Baldw.  219; 
Darling  v.  Berry,  4  McCrary,  485; 
s.  c.  13  Fed.  Rep.  570;  In  re 
Smith,  2  Woods,  463;  United 
States  V.  Goldman,  3  Woods,  194. 
As  to  construction  of  constitu- 
tional provisions:  Santa  Clara 
Railroad  Tax  Cases,  9  Sawy.  184, 
185;  18  Fed.  Rep.  397.  As  to 
statutory  regulations  of  civil  in- 
stitutions: Ex  rel  Hobbs,  1  Woods, 
540.  As  to  the  distinction  between 
the  respective  rights  of  puMio  and 
private  corporations:  East  Hart- 
ford V.  Hartford  Bridge  Co.,  10 
How.  536;  Piqua  Branch  Bank  v. 
Knoop,  16  How.  380;  Bonaparte  v. 
Camden,  etc.  R.  Co.,  1  Baldw.  223; 


Adams'  v.  Boston,  etc.  R.  Co.,  4 
Bank  Reg.  (*  p.  100)  316;  Sweatt 
V.  Boston,  etc.  R.  Co.,  3  Cliff.  343, 
353;  s.  c.  5  Bank  Reg.  242,  250; 
Allen  v.  MoKean,  1  Sum.  297,  298, 
301;  Rundle  v.  Delaware,  etc. 
Canal,  1  Wall.,  Jr.  291;  Adams  v. 
Boston,  etc.  R.  Co.,  1  Holmes,  31; 
Cooley  on  Constitutional  Limita- 
tions, (5th  ed.)  337.  To  the  point 
that  the  charter  comprehends 
political  relations  .between  the 
government  and  its  citizens:  As- 
pinwall  V.  Daviess  C0.4  22  How. 
377.  To  the  point  that  the  char- 
ter comprehends  political  relations 
'between  the  legislature  and  a  pub- 
lic offlcer:  Hall  v.  Wisconsin,  103 
U.  S.  10.  Defining  "due  process  of 
law,"  and  "law  of  the  land:"  Beck- 
with  V.  Bean,  98  U.  S.  295;  County 
of  San  Mateo  v.  Southern  Pacific 
R.  Co.  (The  Railroad  Tax  Cases), 
8  Sawy.  260;  s.  c.  13  Fed.  Rep. 
765;  The  Worthington,  19  Fed. 
Rep.  840;  State  v.  Walruff,  25  Fed. 
Rep.  199;  Kansas  v.  Bradley 
(1885),  26  Fed.  Rep.  291. 

19  Chenango  Bridge  Co.  v.  Bing- 
hamton  Bridge  Co.,  3  Wall.  51, 
74;  "The  Dartmouth  College  Case 
and  Private  Corporations,"  by 
William  P.  Wells  (1886),  9  Am. 
Bar  Assn.  Rep.  229,  239. 

20  Green  v.  Biddle,  8  Wheat.  1; 
Bridge  Proprietors  v.  Hoboken,  1 
Wall.  116. 
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have  an  injurious  effect  on  the  corporation,  for  the  reason  that 
the  State  is  held  bound  to  keep  each  and  every  part  of  the 
agreement. ^^  Accordingly,  a  grant  of  corporate  privileges  for 
a  specified  period  cannot  be  resumed  by  the  State  within  that 
time,  and  if  the  charter  be  without  limitation  as  to  time,  it  is 
forever  irrepealable.^.^  And  it  is  also  held  that  the  charter  of 
a  private  corporation  organized  under  a  general  law,  is  as  in- 
violable as  that  of  one  organized  under  a  special  act.^^  Thus 
business  corporations  have  been  secured  in  the  possession  and 
enjoyment  of  every  privilege,  exemption  and  benefit  clearly 
conferred  by  their  charters  or  enabling  acts,  in  the  irrevocable 
title  to  property  and  franchises  granted,  in  the  exclusion  of 
competing  corporate  enterprises  and  works,  in  freedom  from 
increased  public  burdens,  in  the  right  to  the  use  and  enjoy- 
ment of  their  property  and  franchises,  and  in  immunity  from 
legislative  control.^*  The  courts  of  the  United  States  do  not, 
however,  accept  as  conclusive  upon  them  the  judgment  of  the 
State  court,  either  as  to  the  non-existence  of  contracts  or  as  to 
their  non-impairment,  because  if  the  decision  of  the  State 
court  were  to  be  accepted  without  inquiry  or  examination,  the 
constitutional  prohibition  would  be  nugatory.?' 

21  Green  v.  Biddle,  8  Wheat.  2;  Court  said:  "It  has  heen  decided 
Planters'  Bank  v.  Sharp,  6  How.  three  times  hy  this  court  that  the 
327;  Bronson  v.  Kinzie,  1  How.  60th  section  of  the  charter  of  the 
311;  Hare's  American  Constitu-  State  Bank  of  Ohio  was  a  contract 
tional  Law,  600.  between  the   State  and  the  bank 

22  Brie  &  N.  R.  Co.  v.  Casey  within  the  meaning,  and  entitled 
(1856),  26  Pa.  St.  287;  Greenwood  to  the  protection,  of  the  constitu- 
V.  Freight  Co.  (1881),  105  U.  S.  13.  tion  of  the  United  States  against 

23  People  V.  Keese,  27  Hun,  483.        any  law  of  the  State  of  Ohio  im- 
2^  "The  Dartmouth  College  Case      pairing    its    obligation;    and    the 

and  Private  Corporations,"  by  acts  of  Ohio,  upon  which  the  Su- 
Wllliam  P.  Wells  (1886),  9  Am.  preme  Court  of  Ohio  has  assumed 
Bar  Assn.  Rep.  229,  240,  citing  the  State's  right  to  tax  the  State 
Planters'  Bank  v.  Sharp,  6  How.  Bank  of  Ohio  and  its  branches 
301;  Trustees  of  Vincennes  Univ.  differently  from  the  tax  stipulated 
V.  Indiana,  14  How.  268;  Chenango  for  In  the  60th  section  of  the  char- 
Bridge  Co.  V.  Binghamton  Bridge  ter,  were  and  are  Inconstltutlonal 
Co.,  3  Wall.  51,  73;  Davis  v.  Gray,  and  void;"  Bridge  Proprietors  v. 
16  Wall.  203;  New  Jersey  v.  Yard,  Hoboken  Co.,  1  Wall.  116;  Delmas 
95  U.  S.  104;  New  Orleans  Gas  v.  Insurance  Co.,  14  Wall.  661; 
and  Water  Cases,  115  U.  S.  650.  Wright  v.  Nagle,  101  U.  S.  791; 
25  State  Bank  v.  Knoop,  16  How.  Williams  v.  Louisiana,  103  U.  S. 
369;  Ohio  L.  I.  &  T.  Co.  V.  Debolt,  637;  Louisville  &  N.  R.  Co.  v. 
16  How.  416;  Jefferson  Branch  Palmes,  109  U.  S.  244;  Patterson's 
Bank  v.  Skelly  (1861),  1  Black,  Federal  Restraints  on  State  Ac- 
436,   where   the   federal    Supreme  tion,  §  59. 
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§  52.  United  States  constitutional  protection  against  impair- 
ment of  contracts. — The  declaration  of  the  United  States  Con- 
stitution that  nO'  State  shall  pass  any  law  impairing  the  obliga- 
tion of  a  contract,  binds  the  State  so  that  its  grant  of  a  charter 
to  a  private  corporation  accepting  it  constitutes  a  contract  be- 
tween the  State  and  the  corporation  without  whose  consent 
the  State  Legislature  cannot  repeal  or  materially  alter  the 
charter,  without  impairing  the  obligation  of  a  contract  in  vio- 
lation of  the  Constitution.  To  this  effect  is  the  leading  case, 
the  Dartmouth  College  case,  holding  that  the  corporation  hav- 
ing been  founded  by  private  means  was  a  private  corporation, 
and  not  public;  and  that  within  the  meaning  of' the  Constitu- 
tion, its  charter  was  a  contract,  and  that  the  statutes  of  the 
legislature  of  New  Hampshire  impaired  the  contract  and  were 
void.^°  A  State  law  as  a  measure  of  police  regulation,  pro- 
hibiting the  manufacture  and  sale  of  intoxicating  liquors,  is 
not  repugnant  to  any  clause  of  the  United  States  Constitution. 
Though  the  company  was  incorporated  to  manufacture  malt 
liquors  in  all  their  varieties  and  this  included  the  incidental 
right  to  dispose  of  the  liquors  njanufactured,  such  incorpora- 
tion conferred  nO'  greater  right  than  any  individual  citizen  had 
to  manufacture  malt,  liquor,  nor  any  exemption  from  legisla- 
tive control  that  would  not  apply  to  such  individual.  The 
charter  of  the  corporation  was  not  a  contract  to  manufacture 
malt  liquors  forever,  regardless  of  exigencies  as  to  the  morals 
or  health  of  the  community,  that  might  require  such  manu- 
facture to  cease.  The  legislature  had  no  power  to  confer  any- 
such  rights.  Under  this  clause  it  is  not  the  charter  that  is 
protected  but  only  any  contract  which  the  charter  may  con- 
tain, if  there  is  no  contract,  there  is  nothing  in  the  grant  of  the 
charter  on  which  this  clause  in  the  constitution  can  act.-^a 

§  53.  Laws  impairing  obligation  of  contracts. — The  pro- 
hibition of  the  passage  by  a  State  of  any  "law  impairing  the 
obligation  of  contracts,"  would,  if  strictly  construed,  include 
under  the  word  "law"  only  statutes  enacted  by  state  legisla- 
tures ;  but  it  has  been  determined  that  it  equally  comprehends, 
in  addition  to  acts  of  legislation,  state  constitutions  and  con- 
stitutional amendments,^^  or  any  act  or  order  from  whatever 

26  Dartmouth   College  v.   Wood-  ■  97  IT.  S.  25    (1877) ;   Boyd  v.  Ala- 
ward   (1819),  (17  U.  S.)  4  Wheat.  bama,  94  XT.  S.  645. 
618.  27  New  Orleans  Gas  Light  Co.  v. 

26a  Beer    Co.    V.    Massachusetts,  Louisiana  Light,   etc.  Co.,   115  U. 
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source  emanating,  to  which  a  State,  by  its  enforcement  there- 
of, gives  the  effect  of  a  law ;  as,  for  instance,  a  statute  enacted 
by  tlie  congress  of  the  Confederacy  and  enforced  during  the 
war  between  the  States  by  a  court  of  a  state  within  the  hostile 
lines. ^*  But  decisions  of  state  courts  of  last  resort,  establish- 
ing a  precedent  in  the  same  jurisdiction,  are  not  such  "laws" 
as  come  within  the  constitutional  prohibition,  unless  they  alter 
the  construction  of  the  constitution  and  statutes  of  the  state 
in  force  when  the  contract  was  made.^°    The  prohibition  does 


TJ.  650,  1  Keener's  Cas.  212;  Pat- 
terson's Federal  Restraints  on 
State  Action,  §  58,  citing  Ohio, 
etc.  R.  Co.  V.  McClure,  10  Wall. 
511;  White  v.  Hart,  13  Wall.  646; 
Oshorn  v.  Nicholson,  13  Wall.  654; 
County  of  Moultrie  v.  Rocking- 
ham Ten-Cent  Savings  Bank- 
(1875),  92  U.  S.  631,  635,  distin- 
guishing Aspinwall  v.  County  of 
Daviess,  22  How.  364,  and  Town  of 
Concord  v.  Portsmouth  Savings 
Bank,  92  TJ.  S.  625,  and  saying,  "In 
neither  of  these  cases  was  there 
any  contract  made  hefore  the 
authority  to  make  one  was  an- 
nulled." .  .  .  "The  operation 
of  the  constitution  was  only  pros- 
pective." Edwards  v.  Kearzey,  96 
U.  S.  595;  Keith  v.  Clark,  97  U.  S. 
454;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S. 
650;  Fisk  v.  Jefferson  Police  Jury, 
116  U.  S.  631.  The  constitution  of 
Louisiana  of  1879,  which  abrogates 
the  monopoly  features  of  existing 
corporations,  is  inoperative  under 
the  United  States  constitution,  to 
affect  the  obligation  of  a  contract 
incurred  by  the  State  in  granting 
to  the  New  Orleans  Water  Works 
Company  the  exclusive  privilege 
of  using  the  streets  of  New  Or- 
leans to  lay  water-pipes;  and  an- 
other company,  which,  by  virtue 
of  the  State  constitution,  attempts 
to  lay  pipes,  cannot  justify  its 
action,  under  the  police  power  of 
the  State  to  regulate  the  supply 
of  water,  by  simply  showing  that 
it  will  supply  purer  and  more  suit- 
able water  than  the  New  Orleans 


Water  Works  Company,  neither 
the  legislature  nor  the  city  having 
taken  any  steps  in  the  matter. 
Such  a  question  must  be  first 
raised  by  some  action  of  the  State, 
not  of  the  parties.  St.  Tammany 
Water  Works  Co.  v.  New  Orleans . 
Water  Works  Co.  (1887),  120  U. 
S.  64. 

28  Williams  v.  Bruffy,  96  IT.  S. 
176;  Stevens  v.  Griffith,  111  U.  S. 
48;  Ford  v.  Surget,  97  U.  S.  594; 
Patterson's  Federal  Restraints  on 
State  Action,  §  58. 

^  Gelpcke  v.  Dubuque,  1  Wall. 
175;  Olcott  V.  Supervisors,  1  Wall. 
678;  Chicago  v.  Sheldon,  9  Wall. 
50;  City  v.  Lamson,  9  Wall.  477; 
Douglass  V.  County  of  Pike,  101 
U.  S.  677;  County  of  Ralls  v. 
Douglas,  105  U.  S.  628;  Have- 
meyer  v.  Iowa  County,  3  Wall. 
294;  Ohio,  etc.  Co.  v.  Debolt,  16 
How.  432,  per  Taney,  C.  J.;  Pat- 
terson's Federal  Restraints  on 
State  Action,  §  58.  "The  State 
court  may  erroneously  determine 
questions  arising  under  a  contract 
which  constitutes  the  basis  of  the 
suit  before  it;  it  may  hold  a  con- 
tract to  be  void,  which.  In  our 
opinion,  is  valid;  it  may  adjudge 
a  contract  to  be  valid,  which,  in  our 
opinion,  is  void;  or  its  interpreta- 
tion of  the  contract  may,  in  our 
opinion,  be  radically  wrong;  but, 
in  neither  of  such  cases,  would 
the  judgment  be  reviewable  by 
this  court  under  the  clause  of  the 
constitution  protecting  the  obliga- 
tion of  contracts  against  impair- 
ment by    State    legislation,   and 
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not  apply  merely  to  decisions  of  a  State  court  construing  a 
contract.^" 

"Not  only  must  the  obligation  of  a  contract  have  been  im- 
paired, but  it  must  have  been  impaired  by  a  law  of  the  State. 
The  prohibition  is  aimed  at  the  legislative  power  of  the  State, 
and  not  at  the  decisions  of  its  court,  or  the  acts  of  administra- 
tive or  executive  boards  or  officers,  or  the  doings  of  corpora- 
tions or  individuals."  ^^  "It  must  be  the  Constitution  or  some 
law  of  the  State  which  impairs  the  obligation  of  the  contract, 
or  which  is  otherwise  in  conflict  with  the  Constitution  of  the 
United  States ;  and  the  decision  of  the  State  court  must  sus- 
tain the  law  or  the  Constitution  of  the  State  in  the  matter  in 
which  the  conflict  is  supposed  to  exist."  ^^ 

Obviously  the  law  which  is  alleged  to  have  impaired  the  ob- 
ligation of  the  contract  must  have  been  enacted  subsequently 
to  the  making  of  the  contract,  for  every  law  enacted  ante- 
cedently to  the  making  of  the  contract  is  considered  to  have 
entered  into  and  become  a  part  thereof.'^  The  constitutional 
prohibition  is  likewise  inoperative  with  regard  to  the  acts  of 
any  political  organization  which,  at  the  time  of  the  adoption 
of  the  act  in  question,  is  not  one  of  the  United  States ;  thus  the 
Constitution  having,  under  the  resolution  of  the  convention  of 

under  tlie  existing  statutes  defin-  v.    Rock,   4   Wall.    (U.    S.)    177; 

ing    and    regulating    its    jurisdic-  Union  Passenger  Ry.  Co.  v.  Phila- 

tion,    unless     that    judgment    in  delphia,   101   U.   S.   52S;    State  v. 

terms,  or  by  its  necessary  opera-  Northern  Central  Ry.  Co.,  44  Md. 

tion,  gives  effect  to  some  provision  121;  Tomlinson  v.  Jessup,  15  Wall. 

of  the  State  constitution,  or  some  (IT.   S.)    454,    2   Smith   Cas.   740; 

legislative  enactment  of  the  State,  City  of  New  York  v.  Twenty-Third 

which   is   claimed   by  the   unsuc-  St.  Ry.  Co.,  113  N.  Y.  311;   Ohio 

cessful  party  to  impair  the  obliga-  Life,   etc.  Co.  v.  Deholt,  16  How. 

tion  of  the  particular  contract  In  (U.  S.)   416;  Morris  &  Essex  Ry. 

question."    Mississippi  &  Missouri  Co.  v.  Miller,  30  N.  J.  Law,  368; 

R.  Co.  V.  Rock,  4  Wall.  177,  181;  Northern    Bank    of   Kentucky  v. 

Ohio  &  Mississippi  R.  Co.  v.  Mc-  Stone,   88    Fed.    413;     Iron   City 

Clure,  10  Wall.  511,  515;  Knox  v.  Ban,k  v.  City  of  Pittsburg,  37  Pa. 

Exchange  Bank,  12  Wall.  379,  383;  St.  340;  Wagner  Free  Inst.  v.  City 

Delmas  v.  Insurance  Co.,  14  Wall.  of  Philadelphia,  32  Pa.  St.  612,  19 

661,  665;   University  v.  People,  99  Am.  St.  Rep.  613;  Commonwealth 

U.  S.  309,  319;   Chicago  Life  Ins.  v.  Fayette  Co.  R.  Co.,  55  Pa.  St. 

Co.  V.  Needles,  113  U.  S.  574,  582;  452. 

Lehigh  Water  Co.  v.  Easton,  121  si  New    Orleans    Water   Works 

U.  S.  388,  392,  per  Harlan,  J.  Co.  v.  Louisiana  Sugar  Ref.   Co., 

30  St.   Paul,    etc.    Co.    v.    Todd  125  U.  S.  18. 
County,  142  U.   S.   282;    New  Or-  32  Mississippi  &  Missouri  Ry.  Co. 

leans  v.  New  Orleans,  etc.  Co.,  142  v.  Rock,  4  Wall.  (U.  S.)  177. 
U.    S.    79;    New    Orleans    Water         33  Lehigh  Water  Co.  v.  Easton, 

Works  Co.  V.  Louisiana,  etc.  Co.  121  U.  S.  388,  391. 
125  U.  S.  18;  Mississippi,  etc.  Co. 
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1787,  and  the  act  of  Congress  of  February,  1788,  gone  into  ef- 
fect on  the  first  Wednesday  of  March,  1789,  a  statute  enacted 
by  the  State  of  Virginia  in  1788  was  not  affected  by  the  con- 
stitutional prohibition.^*  So,  also,  a  statute  enacted  by  the 
republic  of  Texas,  before  its  admission  into  the  United  States 
as  the  State  of  Texas,  could  not  be  held  to  be  void  for  repug- 
nancy to  this  clause  of  the  Constitution.^^ 

Equal  protection  of  the  law.  Discrimination  against  corpora- 
tions.— A  corporation  is  denied  equal  protection  of  the  laws 
by  a  statttte  making  all  corporations  liable  for  injuries  to  em- 
ployees by  reason  of  defective  machinery,  although  the  em- 
ployer had  knowledge  of  the  defect,  where  private  individuals 
are  not  so  liable,  and  there  is  no  distinctive  difference  in  the 
business  that  will  warrant  the  classification.^^a 

Due  process  of  law. — A  reduction  of  water  rates  by  a  board 
of  supervisors  to  a  point  where  they  would  return  six  per 
cent,  annual  income  to  the  water  company  upon  the  value  of 
its  plant,  is  not  beyond  authority  of  the  statute  and  is  not  a 
taking  of  property  without  due  process  of  law.^^'' 

Drainage  company. — A  statute  providing  for  notice  only  to 
owners  of  abutting  lands  of  an  assessment  for  the  construc- 
tion of  drainage  ditches,  instead  of  notice  to  owners  of  lands 
along  or  in  the  vicinity  of  the  improvement,  which  lands  are 
to  be  benefited  thereby,  is  violative  of  the  constitutional  inhi- 
bition against  taking  property  without  due  process  of  law.'''° 

§  54.  Statutes  creating  a  new  or  modifying  or  abolishing 
an  old  remedy. — The  constitutional  prohibition  of  laws  im- 
pairing the  obligation  of  contracts,  as  a  rule,  has  no  applica- 
tion to  statutes  modifying  or  abolishing  an  existing  remedy 
or  providing  a  new  one.  "The  forms  of  administering  justice 
must  always  be  controlled  by  the  legislature.  It  cannot  di- 
vest itself,  or  any  subsequent  legislature,  of  this  power."  ^^ 
"There  is  a  difference  between  those  rights  on  which  the  va- 
lidity of  the  transactions  of  the  corporation  depends,  which 

34  Owings    V.   Speed,    5    Wieat.  ssb  San    Joaquin,     etc.     Co.     v. 

420;      Patterson's      Federal      Re-  Stanislaus     Co.,     192     U.     S.     21 

straints  on  State  Action,  §  57.  (1904),   13  Fed.   930. 

36  League  v.  De  Young,  11  How.  sso  Beebe  v.  Magoun,  97  N.  W. 

185,  203;    Scott  v.  Jones,  5  How.  986   (Iowa  1904). 

343,  378;    Patterson's  Federal  Re-  so  Bank  of  Columbia  V.  Okely, 

straints  on  State  Action,  §  57.  4  Wheat.   (U.  S.)  235. 

35a  Ballard    v.    Mississippi,    etc. 
Co.,  62  L.  R.  A.  407. 
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must  adhere  to  those  transactions  everywhere,  and  those  pe- 
culiar remedies  which  may  be  bestowed  upon  it;  the  first  are 
general  obligations ;  the  last,  from  their  nature,  can  only  be  ex- 
ercised in  those  courts  which  the  power  making  the  grant  can 
regulate."^'  In  this  respect  again  there  is  no  distinction  be- 
tween natural  and  artificial  persons.  The  rights  of  both  are 
equally  sacred;  both  are  equally  subject  to  legislative  control. 
Besides,  the  power  to  regulate  procedure  may  be  regarded  as  of 
the  police  power  pf  the  State,  of  which  a  surrender  could  never 
be  presumed,^*  and  so  long  as  no  new  burden  is  imposed  upon 
corporations  which  might  not  be  lawfully  laid  upon  natural 
persons,  the  State  has  an  undoubted  right  to  provide  new  rem- 
edies by  which  to  enforce  the  duties  of  corporations  to  the 
public  or  to  redress  injuries  occasioned  by  their  acts.^^  A 
statement  of  the  general  law  on  this  subject,  by  the  Supreme 
Court  of  the  United  States,  is  that  "the  general  doctrine  of 
this  court  on  this  subject  may  be  thus  stated :  In  modes  of  pro- 
ceeding and  forms  to  enforce  the  contract,  the  legislature  has 
the  control  and  may  enlarge,  limit  or  alter  them,  provided  it 
does  not  deny  a  remedy,  or  so  embarrass  it  with  conditions  or- 
restrictions  as  seriously  to  impair  the  value  of  the  right."  " 
For  all  grants  of  corporate  privileges  and  franchises  are  sub- 
ject to  the  condition  that  they  shall  not  be  abused,  nor  em- 
ployed to  defeat  the  ends  for  which  they  were  conferred,  and 
to  an  equally  implied  condition  that  the  legislature  may  pre- 
scribe such  rea,sonable  regulations  as  will  secure  the  ends  for 
which  the  corporation  is  organized,  provided  such  regulations 
do  not  interfere  with  or  obstruct  the  enjoynient  of  the  cor- 
porate privileges.  This  principle  is  expressly  declared  to  be 
essential  to  the  protection  of  the  public  against  perils  arising 
from  the  ignorance,  misconduct  or  fraud  of  those  who  man- 
age corporations.*^     Thus,  acts  regulating  banks,  which  im- 

37  Chief     Justice     Marshall     in  Met.   (Ky.)  165;   Hare's  American 

Young  V.  Bank   of  Alexandria,   4  Constitutional  Law,  421,  600. 

Cranch  (U.  S.),  384.  "  Pennlman's   Case,    103   U.    S. 

3s  Cairo  &  F.  Ry.  Co.  v.  Hecht,  714;  Tennessee  v.  Sneed,  96  U.  S. 

95  U.  S.  168.  69;   Crawford  v.  Branch  Bank  of 

soMcCurdy's  Appeal,  65  Pa.  St.  Mobile,    7    How.    279;    Antoni  v. 

290;   McBlrath  v.  Taggart,  55  Pa.  Grenhow,  107  U.  S.  769;  Railway 

St.  189;  Long's  Appeal,  87  Pa.  St.  v.    New   Orleans,    157    U.    S.    219. 

114;   Union  Canal  Co.  v.  Gilfillin,  And   see  Virginia.  Coupon   Cases, 

93   Pa.   St.   95;    Sanders  v.   Hills-  114  U.  S.  270. 

borough   Ins.   Co.,   44   N.   H.   238:  « Chicago     Life     Ins.     Co.     v. 

Louisville    County    v.    Ballard,    2  Needles,  113  U.  S.  574;  The  Sink- 
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pose  no  new  burdens  upon  them  but  merely  provide  means  of 
restraining  them  from  conducting  business  contrary  to  bank- 
ing principles,  have  been  held  cdnstitutional.*^  Upon  the  same 
principle  where  an  act  was  passed  for  the  benefit  of  a  turnpike 
corporation  already  chartered,  which  contained  a  clause  au- 
thorizing a  sale  of  the  property  for  debt  in  certain  cases,  and 
the  company  refused  to  accept  the  provisions  of  the  act,  it  was 
held  that  although  no  right  was  reserved  to  the  legislature  to 
amend  the  charter,  yet  that  it  had  power  to  subject  the  prop- 
erty of  the  corporation  to  the  payment  of  its  debts  in  this 
way.*^  And  it  may  change  the  remedy  prescribed  by  the  char- 
ter of  a  turnpike  company  for  compelling  it  to  keep  its  road  in 
repair.^*  Modifying  the  form  of  remedy  for  enforcing  the  in- 
dividual liability  of  stockholders  for  debts  of  the  corporation, 
but  not  annulling  their  liability,  is  constitutional,  even  as  ap- 
plied to  debts  contracted  by,  the  corporation  before  the  en- 
actment." So  a  statute  prescribing  a  mode  of  service  of  pro- 
cess upon  a  railroad  company  different  from  that  provided 
for  in  its  charter  is  not  void  as  impairing  the  obligation  of  a 
contract,  provided  the  power  with  respect  to  remedial  legis- 
lation be  not  exercised  so  as  to  affect  injuriously  rights  which 
have  been  secured."  And  after  a  corporation  has  been  incor- 
porated, a  statute  which  prescribes  a  mode  of  judicial  service , 

ing  Fund  Cases,  99  TJ.  S.  700;  "The  ground  of  local  prejudice,  or  be- 

Dartmoutli  College  Case  and  Pri-  cause  It  is  a  non-resident,  it  shall 

vate  Corporations,"  by  William  P.  forfeit  its  permit,  and  no  new  one 

Wells    (1886),   9   Am.   Bar   Assn.  shall  be  Issued  for  the  space  of 

Rep.    229.     See    also    Goodrel    v.  three  months,  was  not  contrary  to 

Kreichbaum  (1887),  70  Iowa,  362,  section  8,  art.  1,  Const.  U.  S.,  and 

where     the    court    decided     that  section    21,    art.    1,    Const.    Iowa, 

Chapter     76,     Laws     Twenty-first  which  provide  that  no  law  shall 

Gen.  Assem.  Iowa,  providing  that  be  passed  impairing  the  obligation 

foreign   corporations,   other   than  of  contracts. 

those    organized    for    mercantile  42  Ward  v.  Parwell,  97  111.  593; 

or  manufacturing  purposes,  shall  Commonwealth  v.  Farmers'  &  Me- 

take    out    permits    before    doing  chanics'  Bank,  21  Pick.  542. 

business  in  that  State^  or  suffer  *3  Louisville  Turnpike    v.    Bal- 

certain  penalties,  and  shall  not  be  lard,  2  Met.   (Ky.)  165. 

allowed  to  exercise  the  right  of  **  Williamsport    &    Hagerstown 

eminent  domain,    or    other    priv-  Turnpike  Co.  v.  Startzman,  86  Md. 

lieges  conferred  on  corporations,  363. 

unless  they  take  out  such  permit,  *5  Fourth     National     Bank     v. 

and  that  if  any  such  foreign  cor-  Francklyn  (1887),  120  TJ.  S.  747. 

poration,  when  sued  in  the  State  46  Cairo  &  F.  Ry.  Co.  v.  Hecht, 

courts  of  that  State,  removes  the  95  U.  S.  168. 
cause  to  a  federal  court,  on  the 
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on  the  corporation  different  from  that  provided  for  in  its  char- 
ter, affects  only  the  remedy,  and  is  constitutional.*^  When  a 
new  remedy  is  authorized  after  a  contract  has  been  made, 
such  remedy  may  be  wholly  taken  away  by  the  legislature  be- 
fore any  vested  rights  have  been  acquired  under  it,  because 
such  remedy  could  not  have  formed  any  part  of  the  contract 
as  made.  But  where  the  creditor  proceeds  and  acquires  vested 
rights  under  the  new  remedy,  it  will  be  incompetent  for  the 
legislature  to  affect  those  rights  by  repealing  the  new  rem- 
edy.*^ A  statute  that  merely  changes  without  taking  away  a 
remedy  which  was  in  force  at  the  time  of  creation  of  a  corpora- 
tion, and  by  which  its  rights  might  be  enforced,  does  not  im- 
pair the  obligation  of  contracts.*'  As,  a  repeal  of  a  charter 
limitation  of  time  to  six  months  within  which  to  bring  suit 
against  the  railroad  company  for  damages  by  killing  stock 
through  the  company's  neghgence.^"  At  the  time  of  creating 
a  corporation  the  legislature  may  impose  upon  it  and  upon 
persons  dealing  with  it,  restrictions  in  regard  to  subjecting  its 
assets  to  the  discharge  of  its  obligations;  and  also  may  pro- 
vide that  any  one  of  the  ordinary  remedies  of  creditors  shall 
be  withheld  in  certain  cases. ^^  Neither  has  the  constitutional 
prohibition  of  laws  impairing  the  obligation  of  contracts  any 
application  to  rules  of  evidence  and  procedure  in  State  courts.''^ 
And  a  statute  merely  penal  in  its  nature  may  be  constitution- 
ally repealed  although  it  may  affect  existing  obligations.^^ 

"  Cairo  &  F.  Ry.  Co.  v.  Hecht,  trnder  it,  on  a  trial  of  tlie  validity 

95  V.  S.  168.  of     detached     coupons     of     State 

*s  Memphis  v.  United  States,  97  bonds,  the  State  may  require  the 

TJ.  S.  293;  South  Carolina  v.  Gail-  bonds  from  which  the  coupons  are 

lard,  101  U.  S.  433.  alleged  to  have  been  detached  to 

49  Cairo  &  P.  Ry.  Co.  v.  Hecht,  be  produced  in  evidence;  and  also 

95  U.  S.  168;  Chicago  Life  Ins.  Co.  that  the  act  of  Virginia  assembly 

V.  Auditor,   101  111.  82;    Carey  v.  of  January    21,    1886,    forbidding 

Giles,  9  Ga.  253.  the  use  of  expert  testimony  in  the 

60  Louisville  &  N.  Ry.  Co.  v.  trial  of  an  issue  as  to  the  genuine- 
Williams   (Ky.),  45  S.  W.  229.  ness  of    coupons    detached    from 

51  National  Shoe  &  Leather  bonds  of  the  State  of  Virginia,  is 
Bank  v.  Mechanics'  National  valid,  and  binding  on  the  courts 
Bank,  89  N.  Y.  467.  as  a  rule  of  evidence.     Of.  Skin- 

52  Commonwealth  v.  Weller  ner  v.  Richardson,  B.  &  Co.  (Wis. 
(1887),  82  Va.  721,  where  it  was  1890),  45  N.  W.  Rep.  318. 

held  that  the  Virginia  Act  of  Jan-  53  Union     Iron     Co.     v.     Pierce 

uary  26,  1886,  ch.  49,  entitled  "An  (1869),  4  Biss.  327,  holding  that 

act  to  prescribe  a  rule  of  evidence  actions  pending  at  the  time  of  the 

in  certain  cases,"  is  constitutional,  repeal  of  the  penal  statute  under 

valid,  and  binding  on  the  courts.  which  they  are  brought,  can  not 
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§  55.  Franchise  defined. — There  is  a  distinction  between  a 
franchise,  a  corporate  power,  and  a  mere  personal  privilege  or 
license  revocable  at  will  of  the  legislature.  A  franchise  is  a 
right  or  privilege  conferred  by  law.  It  is  a  special  privilege 
granted  by  the  government  to  a  natural  person  or  to  a  cor- 
poration, which  privilege  belongs  to  no  person,  as  of  common 
right.^*  It  must  be  granted  by  the  sovereign  power  of  the 
State,  and  must  be  a  privilege  or  immunity  of  a  public  nature, 
such  as  cannot  be  exercised  without  legislative  grant.  The 
right  to  be  a  corporation  is  a  franchise. ^^  A  grant  -of  corporate 
existence  is  a  grant  of  special  privileges  to  the  corporators, 
empowering  them  to  act  for  prescribed  purposes,  as  a  single 
individual,  and  excepting  them  from  individual  liability.^°  A 
franchise  may  be  granted  to  individuals  in  anticipation  of 
their  actual  incorporation,  and  be  in  abeyance  until  the  cor- 
poration is  formed,  whereupon  the  franchise  immediately  vests, 
in  the  corporation  by  virtue  of  the  articles  of  association,  and 
either  with  or  without  any  assignment  from  the  individual 
corporators.^^  The  franchises  or  property  which  the  charter 
grants  to  the  body  remain  in  abeyance  till  the  corporation  is 
brought  into  life,  and  then  the  franchises  instantaneously  at- 
tach.'^^  The  use  of  the  franchise  granted  is  not  a  condition 
precedent  to  the  vesting  in  the  corporation  of  the  right  to  use 
it.^*  The  franchise  vests  in  the  corporation  immediately  upon 
its  grant,  in  the  absence  of  any  conditions  precedent  to  be  per- 
formed."" Chancellor  Kent's  deiinition  is:  "A  franchise  pos- 
sessed by  one  or  more  individuals  who  subsist  as  a  body  po- 

be  further  prosecuted;  BTeitung  V.  bs  Mills     v.      Alston^     etc.     Co. 

Lindaur,  37  Mich.  217;  Gregory  V.  (1891),    4   Wilson    Civ.    Cas.    Ct. 

German  Bank,  3  Colo.  332.  App.   (Texas)  221. 

54  Bank  v.  Earl,  13  Pet.  (U.  S.)  07  Spring  Valley  "Water  Works 
595;  Green  v.  Knife,  etc.  Co.,  35  v.  City,  etc.,  22  Cal.  434;  Santa 
Minn.  155;  Wilmington,  etc.  Co.  Rosa,  etc.  Co.  v.  Central  St.  Ry. 
V.   Evans,  166   111.   548,   46   N.  E.  (Cal.),  38  Pac.  986. 

1083;   Morgan  v.  Louisiana,  93  U.  bs  Dartmouth   College  v.  Wood- 

S.  223;    People  v.  Utica,  etc.  Co.,  ward  (1819),  17  U.  S.  (4  Wheat.) 

15  Johns.  (N.  y.)  386;  Thompson  518. 

V.  People,  23  Wend.   (N.  Y.)   539;  bo  pearsall    v.     Great   Northern 

Spring  Valley,  etc.   Co.  v.   Schot-  Ry.   Co.    (1895)    (C.  C),   73  Fed. 

tier,   62   Cal.   73;    State  v.  Minn.,  933. 

etc.  Co.,  40  Minn.  213;   Abbott  v.  eo  Blackwell  v.  State  (1880),  36 

Johnstown   Co.,    80   N.  Y.   27,    36  Ark.     178;    Logan    v.    McAllister 

Am.  Rep.  572.  (1858),  2  Del.  Ch.  176. 

55  California  v.  Central,  etc.  Co., 
127  U.  S.  40. 
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litic  under  a  special  denomination,  and  are  vested  by  the 
policy  of  the  law  with  the  capacity  of  perpetual  succession, 
and  of  acting  in  several  respects,  however  numerous  the  mem- 
bers of  the  association  may  be,  as  a  single  individual."  "^  This 
definition  introduces  the  new  element  that  a  corporation  is  a 
franchise.  The  right  to  be  a  corporation's  a  franchise.  The 
individual  corporators  are  not  the  corporation,  but  with  the 
franchise  conferred  upon  them,  they  become  the  corporation, 
thus  created  by  law,  which  is  the  sense  in  which  Chief  Justice 
Marshall  defines  a  corporation  as  "intangible,  invisible  and 
existing  only  in  contemplation  of  law."  °^  The  franchise  to 
be  a  corporation  vests  in  and  belongs  to  the  stockholders  or 
members  who  compose  the  corporation  and  not  to  the  corpo- 
ration itself.  All  the  corporate  property  may  be  swept  away 
and  yet  its  franchise  to  be  a  corporation  remains."^  The  policy 
of  the  law  in  the  permission  of  private  individuals  to  assume 
the  powers  of  an  artificial  personality  was  to  thereby  encour- 
age and  aid  private  persons  in  the  accomplishment  of  some 
enterprise  for  the  good  of  the  general  public,  and  this  grant  of 
special  privilege  to  be  a  corporation  was  called  franchise,  but 
it  has  lost  much  of  its  technical  meaning  and  the  franchise  to 
be  a  corporation  can  scarcely  be  called  a  special  privilege  now, 
that  instead  of  being  the  exception  it  is  now  the  rule  to  incor- 
porate, and  that  now,  under  general  incorporation  statutes,  any 
one  may  avail  himself  of  the  right,  equally  and  with  every 
other  person. "'a  "What  is  a  franchise?  Under  the  English 
law,  Blackstone  defines  it  as  a  'royal  privilege,  or  branch  of 
the  king's  prerogative,  subsisting  in  the  hands  of  a  subject'  > 
(2  Blk.  Com.  37).  Generalized  and  divested  of  the  special 
form  which  it  assumes  under  a  monarchical  government,  based 
on  feudal  traditions,  a  franchise  is  a  right,  privilege  or  power 
of  public  concern,  which  ought  not  to  be  exercised  by  private 
individuals,  at  .their  mere  will  and  pleasure,  but  should  be  re- 
served for  public  control  and  administration,  either  by  the 
government  directly  or  by  public  agents  acting  under  such 
conditions  and  regulations  as  the  government  may  impose  in 
the  public  interest  and  for  the  public  security.  Under  our 
system  their  existence  and  disposal  are  under  the  control  of 

01  3  Kent,  Com.  458.  cs  Metsam  v.  Hay,  122  111.  293. 

62  Dartmouth   College  v.  "Wood-  esa  St6we  v.  Flagg,  72  111.  397. 

ward,  4  Wheat.  518   (1819). 
Vol,  1  —  4. 
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the  legislative  department  of  the  government  and  they  can- 
not be  assumed  or  exercised  without  legislative  authority.  No 
private  person  can  establish  a  public  highway  or  a  public  ferry, 
or  railroad,  or  charge  tolls  for  the  use  of  the  same,  without  au- 
thority from  the  legislature,  direct  or  derived.  These  are  fran- 
chises. No  private  person  can  take  another's  property,  even 
for  a  public  use,  without  such  authority,  which  is  the  same  as 
to  say  that  the  right  of  eminent  domain  can  only  be  exercised 
by  virtue  of  a  legislative  grant.  This  is  a  franchise.  No  per- 
sons can  make  themselves  a  body  corporate  and  politic,  with- 
out legislative  authority.  Corporate  capacity  is  a  franchise. 
The  list  might  be  continued  indefinitely."  ^^^ 

§  56*  The  distinction  between  a  franchise  and  a  license. — 
There  is  to  be  noted  a  distinction  between  the  grant  of  a 
franchise  and  a  mere  license,  in  that  the  former  comes  within 
the  protection  of  the  rule  in  the  Dartmouth  College  case,  while 
the  latter  is  revocable  at  the  pleasure  of  the  grantor.'*  Thus 
it  is  held  that  a  supplement  to  a  charter  which  merely  con- 
veys a  new  right  or  enlarges  an  old  one  without  imposing  any 
additional  burden,  is  a  mere  license  or  promise  by  the  State, 
and  may  be  revoked  at  pleasure."^  And  a  statute  or  ordinance 
authorizing  a  natural  or  artificial  person  to  use  or  occupy  a 
street  or  highway  is,  ip  the  absence  of  a  plainly  expressed  in- 
tention that  the  right  shall  be  permanent,  a  mere  license,  and 
as  such  revocable,  although  the  grantee  has  made  valuable 
improvements  in  the  belief  that  the  privilege  will  not  be  re- 
called.'"' For  every  licensee  from  a  public  authority  necessa- 
rily takes  it  subject  to  the  right  of  eminent  domain,  to  be 
exercised  for  the  benefit  of  the  public  in  the  future  as  well  as 
in  the  past.  "It  is  one  of  the  fundamental  rights  of  the  gov- 
ernment, never  stationary,  but  ever  keeping  step  with  the 
march  of  science,  art  and  public  improvement."  "    It  is  a  ques- 

63iD  Califoraia  v.  Pacific  R.  Co.,  ss  Southwark  R.  Co.  v.  City  of 

127  U.  S.  1.  Philadelphia,     47     Pa.     St.     314; 

ei  East    Hartford    v.    Hartford  Monongahela    Navigation    Co.   v. 

Bridge  Co.,  10  How.  511  and  541;  Coons,    6   Watts    &    S.    101,    112; 

Philadelphia,  etc.    Ry.    Co.'s    Ap-  Hare's    American     Constitutional 

peal     (1884),    102    Pa.    St.    123;  Law,  665,  666. 

Southwark  R.  Co.  v.  City  of  Phila-  e?  Branson  v.  City  of  Philadel- 

delphia,  47  Pa.  St.  314;  Branson  v.  phia    (1864),  47  Pa.  St.  329,  331, 

City   of   Philadelphia    (1864),    47  where  the  court  continued,  oMter, 

Pa.  St.  329.  "Turnpikes  and  canals  have  had 

65  Philadelphia,    etc.    Ry.    Co.'s  their  day,  attracting  to  their  sides 

Appeal  (1884),  102  Pa.  St.  123.  the   industry   and   capital   of   the 


§  57.]  KTCOEPOEATION    UNDER   SPECIAL    CHAETEE.  51 

tion  of  intent  and  statutory  construction  whether  or  not  a  par- 
ticular statute  is  a  mere  license  or  a  charter.  A  statute  of  a 
State,  licensing  a  foreign  corporation  to  operate  within  the 
State,  does  not  create  a  corporation  or  change  the  fact  of  for- 
eign domicile."^ 

§  57.  The  contract  of  the  State  with  the  incorporators. — 
The  Dartmouth  College  case  is  frequently  cited  as  establish- 
ing the  proposition  that  all  charters  of  private  corporations 
are  contracts  which  the  State  cannot  impair.  "In  this  con- 
nection, however,"  said  Chief  Justice  Waite,  "it  is  to  be  kept 
in  mind  that  it  is  not  the  charter  which  is  protected,  but  only 
any  contract  which  the  charter  may  contain.  If  there  is  no 
contract,  there  is  nothing  in  the  grant  on  which  the  constitu- 
tion can  act;  consequently,  the  first  inquiry  in  this  class  of 
cases  always  is:  Whether  a  contract  has  in  fact  been  entered 
into,  and  if  so,  what  its  obligations  are."  "^  Speaking  gener- 
ally, it  may  be  said  that  every  valuable  privilege  conferred 
upon  the  incorporators  which  conduced  to  the  acceptance  of 
the  charter  and  organization  thereunder,  constitutes  a  con- 
tract.''" The  first  of  these  privileges  is  that  which  is  conferred 
upon  the  incorporators  collectively  as  natural  persons  to  act 
in  an  artificial  and  corporate  capacity.''^  The  extent  and  lim- 
itations of  this  contract  are  determined  by  the  common-law 

citizen.    .     .     .    But  who  has  ever  tial  attributes  of  a  corporation — 

heard  it  said  that  the   Common-  the  creation  of  the  distinct  and  in- 

wealth  is  bound  to  maintain  her  dependent  franchise  called  a  cor- 

works   merely   because   their   use  poration — which,     when     created, 

has  thus  built  up  a  business  de-  has     a     capacity,     among     other 

pendent  upon  them."  things,  by  its  corporate  name,  to 

68  Baltimore    &    O.    Ry.    Co.    v.  receive  and  enjoy  such  other  fran- 

Harris,    12    Wall.    (U.   S.)    65,   1  chises,  privileges,  and  Immunities, 

Cum.  Cas.  46;  Grangers'  Life,  etc.  property  and  rights,  as  the  legisla- 

Co.  V.  Kemper,  73  Ala.  325;   Cope-  ture  itself,  or  other  persons,  with 

land     V.     Memphis,     etc.     Co.,     3  its  permission,   may  grant  to  it. 

Woods,   651,   Fed.   Cas.  No.   3209;  The  right  to  be  a  corporation  is  a 

Bachmann  v.  Supreme  Lodge,  etc.,  distinct,     independent     franchise, 

44     111.   App.    188;    Blackburn   v.  complete  within  itself,  having  no 

Selma,  etc.  Co.,  2  Flip.  525,  Fed.  necessary   connection    with   other 

Cas.  No.  1467.  distinct  franchises,  which  are  the 

60  Stone  V.  Mississippi,  101  U.  S.  subjects  of  legislative  grant,  and 

816.  which  may  or  may  not  be  given  to 

70  Piqua  Branch  Bank  v.  Knoop,  corporations  once  created,  as  well 
16  How.  369.  as  to  natural  persons,  as  to  the 

71  The  creation  of  a  corporation  legislature  may  seem  advisable, 
is  the  bringing  into  being  of  an  Southern  Pacific  R.  Co.  v.  Orton 
artificial  person  having  the  essen-  (1887),  32  Fed.  Rep.  457. 
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rules  respecting  corporate  powers  and  ultra  vires  acts.  With- 
out this  contract  there  can  be  no  corporate  existence ;  it  may- 
be also  the  only  contract  embodied  in  .the  charter,  in  which 
event  the  artificial  person  thus  created  is  subject  in  all  respects 
to  the  same  control  as  natural  persons/^  to  the  power  of  the 
State  to  regulate  the  public  health  and  morals/'  to  regulate 
property  dedicated  to  a  public  use/*  to  its  power  of  eminent 
domain/"  and  to  its  power  to  levy  and  collect  taxes. ^^  There 
is  no  peculiar  sanctity  attaching  to  this  artificial  being  or  to 
its  property  which  does  not  also  attach  to  natural  persons/^ 
except  so  far  as  the  State  may  have  entered  into  and  bound 
itself  by  some  other  and  additional  contract  expressly  set 
forth  either ,  in  the  original  act  of  incorporation  or  in  some 
subsequent  statute;  such; for  example,  as  that  no  other  bridges 
shall  be  built  within  a  certain  distance  of  those  which  a  cor- 
poration was  authorized  to  erect ;  '*  that  the  property  of  the 
corporation  shall  be  exempt  from  taxation ; '''  that  the  corpo- 
ration may  levy  tolls  upon  a  navigable  river ;  *°  or  the  charter, 
in  addition  to  the  contract  that  the  incorporators  shall  be 
vested  with  corporate  capacity,  may  contain  a  further  con- 
tract that  exclusive  privileges  therein  granted  shall  not  be 
subject  to  amendment  and  repeal  by, the  legislature  without 
the  consent  of  the  corporation.^^    It  is  such  express  grants  as 

72  Long's  Appeal,  87  Pa.  St.  114;  v.  Green  &  Barren  River  Nav.  Co. 
McCurdy's  Appeal,  65  Pa.  St.  290;  (1883).  79  Ky.  73. 
Hare's    American     Constitutional  si  Thus    a    company    organized 
Law,   600.  and   cases  cited  infra,  under  Act  Mo.  February  20.  1865, 
§  928  et  seq.  entitled  "An  act  to  incorporate  the 
■nYide  infra,  §|  622,  673,  925.  Missouri    Petroleum    and    Mining 
"!*  Vide  infra,  §  924.  Company,"      Vhich   expressly  ex- 
's Vide  infra,  §§  873,  876.  empts     charters      of      companies 

76  Yide  infra,  §  512.  formed   thereunder   from   legisla- 

77  Long's  Appeal,  87  Pa.  St.  114.  tive  alterations,  is  not  subject  to 

78  Bridge  Proprietors  v.  Ho-  provisions  of  Rev.  St.  Mo.  1855, 
token  L.  &  I.  Co.,  1  Wall.  116,  con-  c.  34,  art.  1,  §  7,  declaring  that  the 
struing  N.  J.  Act  of  1790;  where,  charter  of  every  corporation  there- 
however,  it  was  held  that  a  rail-  after  granted  shall  be  subject  to 
way  bridge  might  be  erected  with-  alteration.  Granby  Mining  and 
in  the  prescribed  limits  without  Smelting  Co.  v.  Richards  (1888), 
impairing  the  obligation  of  the  95  Mo.  106.  Infra,  Chapter  V. 
contract.  So  the  act  passed  by  the  Legisla- 

79  Home  of  the  Friendless  v.  ture  of  Kentucky  in  1869,  granting 
Rouse,  8  Wall.  430;  Wilmington  &  exclusive  privileges  to  the  Louis- 
W.  R.  Co.  V.  Reid.  13  Wall.  264;  ville  Gas  Company,  "plainly  ex- 
Raleigh  &  G.  R.  Co.  T.  Reid.  13  presses,"  within  the  meaning  of 
Wall.  269.  the  Act  of  1856.  an  intent  that  the 

80  Sinking  Fund  Commissioners  charter  of  the  company  should  not 
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these  that,  taken  together  with  the  grant  of  corporate  entity, 
constitute  the  contract  between  the  State  and  each  corpora- 
tion created  by  it;  and  the  utmost  care  is  necessary  to  guard, 
against  rehance  upon  general  statements  respecting  the  sanc- 
tity of  vested  corporate  rights,  uttered  as  dicta,  in  cases  in- 
volving the  construction  of  a  particular  charter. 

§  58.  The  contract  between  the  incorporators  themselves. — 
The  second  class  of  contracts  which  the  State  may  not  impair 
is  such  as  have  been  entered  into  jointly  and  severally  be- 
tween the  members  of  the  corporation  themselves,  or,  as  it  is 
sometimes  expressed,  the  contract  between  the  members  or 
stockholders  and  the  corporation,  whereby  each  subjects  his 
interests,  with  certain  restrictions,  to  the  control  of  the  cor- 
porate management,  for  the  accomplishment  of  the  ends  for 
which  the  company  was  formed.*^  Thus,  where  the  act  of  in- 
corporation prescribes  the  mode  of  electing  the  president  and 
directors,  another  mode  cannot  be  susbstituted,  with  the  effect 
of  enabling  a  minority  of  the  stockholders  to  choose  the  offi- 
cers, and  indirectly  to  control  the  affairs  of  the  corporation ;  *' 
and  an  act  taking  a  charitable  institution  out  of  the  hands  of 
the  trustees  designated  by  the  charter,  and  subjecting  it  to 
the  control  of  third  persons,  is  within  the  same  principle.** 

§  59.  The  contract  between  the  incorporators  and  third 
parties. — The  third  class  of  corporate  contracts  which  the 
State  may  not  impair  is  such- as  are  entered  into  between  the 
members  or  stockholders  and  persons  dealing  with  the  cor- 
poration ;  as,  for  example,  a  statement  in  the  charter  that  the^ 
capital  stock  shall  be  of  a  certain  amount,  is  a  contract  that 
the  amount  named  shall  either  be  actually  paid  in  or  shall  con- 
stitute a  trust  fund  for  the  security  of  corporate  creditors.*^ 

be  subject  to  amendment  or  repeal  the  object  of  the  organization,  but 

at    the    will    of    the  Legislature,  he  does  not  agree  that  the  purpose 

without  the   concurrence    of    the  shall  be  changed  in  its  character 

city    council    and   the    company's  at  the  will  of  the  directors,  or  a 

directors.       Louisville  Gas  Co.  v.  majority  of  the  stockholders,  even. 

Citizens' Gas  Light  Co.  (1886),  115  The  contract  cannot    be    changed 

U.   S.   685.  without  the  consent  of  both  con- 

82  Clearwater    v.     Meredith,    1  tracting  parties." 

Wall.  25,  where  it  is  said: — "The  ss  Hays    v.    Commonwealth,    82 

relation   between  the  corporation  Pa.  St.  518. 

and  the  stockholder  is  one  of  con-  84  Brown  v.  Hummel,  6  Pa.  St. 

tract.      The  stockholder  subjects  86;    Hare's     American    Constitu- 

his  interest  to  the  control  of  the  tiona  Law,  600. 

proper  authorities  to  accomplish  ss  This  point  will  be  treated  in 
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So,  also,  a  general  statute,  or  provisions  in  charters,  imposing 
an  additional  liability  upon  stockholders  of  insolvent  corpora- 
tions, enter  into  and  become  a  part  of  all  contracts  between 
the  corporation  and  its  creditors ;  and  the  repeal  of  such  a 
statute  or  the  aimendment  of  a  charter  in  that  respect  is  void 
as  to  existing  obligations.^"  And  again,  a  provision  in  the 
charter  of  a  bank  that  its  bills  and  notes  shall  be  receivable  in 
payment  of  debts  due  the  State,  is  a  contract  with  the  holders 
of  all  notes  issued  prior  to  the  repeal  of  the  provision,  which  is 
not  impaired  by  the  repeal.'^ 

§  60.  The  construction  of  the  charter  contract.— rContracts 
embodied  in  corporate  charters  are  construed  according  to  the 
principles  which  govern  ordinary  contracts.*'  But  the  rule 
that  the  legislative  intent  must  govern  applies  as  well  to  spe- 
cial and  general  acts  of  incorporation  as  to  other  statutes.*' 


Chaptbe  XXII.  See,  also,  "Retro- 
active Laws  Affecting  Individual 
Liability  of  Stockholders,"  9  Cent. 
L.  J.  143.  But  contracts  for  schol- 
arship between  one  of  two  colleges 
and  individuals,  before  the  col- 
leges were  united,  would  not  in- 
hibit the  legislature  from  altering, 
modifying,  or  amending  the  char- 
ter of  the  corporation  by  virtue  of 
a  right  reserved  to  that  effect,  or 
with  the  assent  of  the  corporation. 
Pennsylvania  College  Cases,  13 
TATall.  190. 

80  Hawthorne  v.  California,  2 
Wall.  10  (1864),  Conant  v.  Van 
Schaick  (1857),  24  Barb.  87;  Nor- 
ris  v.  Wrenschall  (1871),  34  Md. 
492;  Provident  Savings  Institution 
v.  Jackson  Place,  etc.  Co.  (1873), 
52  Mo.  552;  St.  l.ouis  R.,  etc.  Co. 
V.  Harbine,  2  Mo.  App.  134;  Central 
Agricultural  &  Mechanical  Assn. 
V.  Alabama  Gold  Life  Ins.  Co. 
(1881),  70  Ala.  120,  where  the 
court  refused  to  consider  whether 
the  former  act  was  modified  or  re- 
pealed by  the  subsequent  enact- 
ment, the  liability  In  point  having 
been  incurred  before  the  passage 
of  the  later  act;  Woodruff  v.  Trap- 
nail,  10  How.  190;  Story  v.  Fur- 
man  (1862),  25  N.  Y.  214;  Roches- 
ter   V.  Barnes     (1858),    26    Barb. 


657;  Sinking  Fund  Cases  (1'878), 
99  U.  S.  700.  Cf.  Jerman's  Admr. 
V.  Benton,  79  Mo.  148;  Woodhouse 
V.  Commonwealth  Ins.  Co.  (1867), 
54  Pa.  St.  307. 

87  Woodruff  V.  Trapnall,  10  How. 
190;  Paup  v.  Drew,  10  How.  218. 
But  where  the  State  sold  lands 
which  were  held  in  trust  for  the 
benefit  of  a  cemetery,  and  the 
terms  of  the  sale  were  that  the 
debtor  should  pay  in  specie  or  its 
equivalent,  such  debtor  was  not  at 
liberty  to  tender  the  notes  of  the 
bank  in  payment;  the  right  to  pay 
in  such  notes  was  defeated  by  the 
fact  that  the  fund  belonged  to  the 
State  only  as  a  trustee,  as  well  as 
by  the  terms  of  the  sale.  Paup  v. 
Drew,  10  How.  218;  Trigg  v.  Drew, 
10  How.  224. 

88  Binghamton,  etc.  Co.  v. 
Binghamton  Bridge  Co.,  3  Wall. 
51,  1  Smith  Cas.  170;  Union 'Na- 
tional Bank  of  St.  Louis  v.  Matth- 
ews, 98  U.  S.  621,  1  Keener's  Cas. 
562,  1  Cum.  Cas.  95;  Chesapeake, 
etc.  Co.  v.  Key,  3  Cranch  (C.  C), 
599,  Fed.  Cas.  No.  2649. 

89  Union  National  Bank  of  St. 
Louis  V.  Matthews,  98  U.  S.  621, 
1  Cum.  Cas.  95,  1  Keener's  Cas. 
562. 
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Although  what  is  fairly  implied  therein  is  as  much  granted  as 
what  is  expressed,  the  charter  is  the  measure  of  the  powers 
of  the  corporation,  and  the  enumeration  of  those  powers  im- 
plies the  exclusion  of  all  others.'"  When  the  words  of  a  char- 
ter of  incorporation  are  plain  and  interpret  themselves,  ex- 
.trinsic  facts  will  not  be  considered  as  bearing  on  their  mean- 
ing.'^ Any  ambiguity  or  doubt  arising  out  of  the  terms  used 
by  the  legislature  must  be  resolved  in  favor  of  the  public.  If 
the  meaning  of  the  words  be  doubtful,  they  are  taken  most 
strongly  against  the  grantee  and  in  favor  of  the  State.  The 
words  are  not  to  be  extended  by  implication  beyond  their  nat- 
ural and  obvious  meaning,  and  any  claim  by  the  corporation 
which  depends  upon  a  strained  or  unusual  -meaning  of  the 
words  of  grant,  must  fail.®^    As  to  what  powers  are  granted 


90  Case  V.  Kelly,  133  V.  S.  21,  1 
Keener's  Cas.  589, 1  Cum.'Cas.  106, 
1  Smith  Cas.  405;  Pratt  v.  Short, 
79  N.  Y.  437.  35  Am.  Eep.  531; 
Thomas  v.  "West  Jersey  B.  Co., 
101  U.  S.  71;  Nicholson's  Suc- 
cession (1886),  37  La.  Ann.  346. 
"Whatever  is  not  unequivocally 
granted  in  such  acts  is  taken  to 
have  been  withheld;,  as  all  acts  of 
incorporation  and  acts  extending 
the  privileges  of  corporate  bodies 
are  to  be  taken  most  strongly 
against  the  corporation."  Sedg- 
wick on  Statute  and  Constitu- 
tional Law,  339;  Lees  v.  Canal 
Co.,  11  East,  652;  Holyoke  Co.  v. 
Lyman,  15  Wall.  511.  Where  the 
charter  of  a  turnpike  company 
authorized  the  company  to  levy 
a  tax  upon  adjoining  property 
owners  to  aid  in  constructing  the 
road,  it  was  decided  that  the  com- 
pany had  no  right,  in  the  absence 
of  an  express  charter  provision 
authorizing  them  to  do  so,  to  bor- 
row money  in  order  to  complete 
the  road  at  an  earlier  date,  and 
charge  the  interest  paid  on  the 
loan  to  the  tax-payer,  and  include 
it  in  the  tax  levied.  Lewis  & 
Mason  Turnpike  Road  Co.  v. 
Thomas  (Ky.  1887),  3  S.  W.  Rep. 
907.  The  legislative  grant  of  the 
franchise    of    a    ferry  gives  the 


right  to  maintain  a  ferry  and  take 
tolls;  not  the  right  to  make  a 
landing  upon  the  property  of  a 
private  person,  nor  upon  a  high- 
way. Pittsburg  &  L.  B.  R.  Co.  v. 
Jones,  111  Pa.  St.  204. 

oiRuggles  V.  Illinois,  108  U.  S. 
536.  The  charter  of  the  Charles 
River  Bridge  Company  is  a  writ- 
ten instrument  which  must  speak 
for  itself  and  be  interpreted  by  its 
own  terms.  The  fact  that  any 
rights  or  privileges  were  formerly 
granted  to  Harvard  College,  with 
reference  to  a  ferry  which  has 
been  superseded  by  thfe  bridge,  on 
payment  of  a  large  sum  by  the 
company  to  the  college,  cannot  be 
used  to  extend  the  privileges  of 
the  the  bridge  company  beyond 
what  the  words  of  the  charter  nat- 
urally and  legally  import.  Charles 
River  Bridge  v.  Warren  Bridge, 
11  Pet.  420. 

92Minturn  v.  Larue,  23  How. 
435;  St.  Clair  County  Turnpike 
Co.  V.  Illinois.  96  U.  S.  63.  "Char- 
ters of  private  corporations  duly 
accepted,  it  must  be  admitted, 
are  executed  contracts,  but  the 
different  provisions,  unless  they 
are  clear,  unambiguous,  and  free 
from  doubt,  are  subject  to  con- 
struction; and  their  true  intent 
and  meaning  must  be  ascertained 
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to  a  corporation,  its  charter  is  to  be  construed  strictly  against 
the  corporation  and  in  favor  of  the  public.  Powers  not  clearly- 
granted  are  impliedly  withheld."^  "Every  power  that  is  not 
clearly  granted  is  withheld,  and  any  ambiguity  in  the  terms 
of  the  grant  must  operate  against  the  corporation  and  in 
favor  of  the  public."  °*  The  rule  of  strict  construction  of  char- 
ters will  not  be  applied  contrary  to  the  evident  legislative  in- 
tent :  "If  there  is  no  ambiguity  in  the  charter,  and  the  powers 
are  plainly  marked,  it  is  the  duty  of  the  court  to  sustain  and 
uphold  it  and  carry  out  the  true  meaning  and  intention  of  the 
parties  to  it.  Any  other  rule  of  construction  would  defeat  all 
legislative  grants  and  overthrow  all  other  contracts."  "^  Ac- 
cordingly, where  a  right  or  privilege  is  claimed  under  the 
charter  of  a  corporation,  nothing  is  to  be  taken  as  conceded 
to  it  but  what  is  given  in  uninistakable  terms,  or  by  an  im- 
plication equally  clear.°^  Thus  a  provision  in  a  railroad  char- 
ter that  the  directors  of  the  corporation  shall  have  power  to 
make  all  needful  rules,  regulations  and  by-laws  touching  "the 
rates  of  toll,  and  the  manner  of  collecting  the  same,"  does 
not  constitute  an  irrepealable  contract  with  the  corporation, 


by  the  same  rules  of  interpreta- 
tion as  other  legislative  grants. 
Repeated  decisions  of  this  court 
have  established  that  whenever 
privileges  are  granted  to  a  cor- 
poration, and  the  grant  comes  un- 
der revision  in  the  courts,  such 
privileges  are  to  be  strictly  con- 
strued against  the  corporation 
and  in  favor  of  the  public,  and 
that  nothing  passes  but  what  is 
granted  in  clear  and  explicit 
terms."  Rice  v.  Minnesota  &  N. 
R.  Co.,  1  Black,  380;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet. 
544. 

93  Proprietors  of  Stourbridge 
Canal  v.  Wheeley,  2  Barn  &  Adol, 
792,  1  Smith  Cas.  152,  1  Cum.  Cas. 
298;  Singleton  v.  Southwestern 
Ry.  Co.,  70  Ga.  464,  48  Am.  Rep. 
574;  Dugan  v.  Bridge  Co.,  27  Pa. 
St.  303,  67  Am.  Dec.  464;  Ameri- 
can, etc.  Co.  V.  Minnesota,  157  111. 
641;  State  v.  Payne,  129  Mo.  468; 
Attorney-General  v.  Jamaica 
Pond,  etc.  Corp.,  133  Mass.  361. 


9*  Pennsylvania  Ry.  Co.  v. 
Canal  Commissioners,  21  Pa.  St. 
22;  Northwestern,  etc.  Co.  v.  Vil- 
lage of  Hyde  Park,  97  U.  S..659. 

95  Chenango  Bridge  Co.  v.  Bing- 
hamton  Bridge  Co.,  3  Wall.  (IT. 
S.)  51,  1  Smith  Cas.  170. 

98  Northwestern  Fertilizing  Co. 
V.  Hyde  Park,  97  U.  S.  659;  Min- 
turn  V.  Larue,  23  How.  436;  Rice 
v.  Minnesota  &  N.  R.  Co.,  1 
Black,  358;  Chenango  Bridge  Co. 
V.  Binghamton  Bridge  Co.  ("The 
Binghamton  Bridge"),  3  Wall.  51; 
Minot  V.  Philadelphia,  W.  &  B.  R. 
Co.  ("The  Delaware  R.  R.  Tax"), 
18  Wall.  206.  The  principle  that 
grants  to  corporations  are  not  to 
be  extended  by  construction,  but 
are  to  be  construed  strictly 
against  the  grantees,  has  been 
steadily  applied  where  corpora- 
tions have  invoked  the  protection 
of  the  rule  in  the  Dartmouth  Col- 
lege Case.  "The  Dartmouth  Col- 
lege Case  and  Private  Corpora- 
tions," by  William  P.  Wells 
(1886),  9  Am.  Bar  Assn.  Rep.  242. 
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exempting  it  from  all  future  legislative  control  in  the  matter 
of  regulating  and  collecting  tolls."^  Upon  the  same  principle 
it  is  decided  that  the  enumeration  of  particular  burdens  or  re- 
strictions in  a  charter,  as  those  to  which  the  company  is  or 
may  be  subjected,  will  not  preclude  the  State  or  a  municipal 
government  from  imposing  others  which  fall  within  the  scope 
of  its  general  powers.'* 

§  6i.  Incidental  powers  granted  by  the  charter. — But  what- 
ever, under  its  charter  and  other  general  laws  reasonably  con- 
strued, may  fairly  be  regarded  as  incidental  to  the  objects  for 
which  a  corporation  is  created,  is  not  to  be  taken  as  pro- 
hibited.**   The  contract  of  the  State  with  a  corporation  con- 


97  Chicago,  M.  &  St.  P.  Ry.  Co. 
V.  State  (1890),  10  Sup.  Ct.  Rep. 
462. 

98  Hare's  American  Constitu- 
tional Law,  666.  Expressio  unius, 
exclusio  est  alterius  is  not,"  says 
Sliarwood,  J.,  "the  rule  of  con- 
struction appllcahle  to  charters." 
Johnson  v.  Philadelphia,  60  Pa. 
St.  440,  where  It  was  held  that 
the  incorporation  of  a  railway 
company  with  authority  to  pass 
through  a  city,  subject  "to  such 
regulations  as  may  be  required'  for 
paving,  repairing,  and  culverting 
the  streets,"  will  not  preclude  the 
city  councils  from  exacting  an  an- 
nual license  fee  of  thirty  dollars 
for  each  car,  nor  from  prescribing 
the  charges  for  the  conveyance  of 
passengers.  And  in  another  case 
It  was  held  that  a  clause  in  the 
charter  of  a  city  railroad  com- 
pany, that  the  company  shall  pay 
such  license  for  each  car  run  as 
is  paid  by  other  passenger  rail- 
way companies  in  the  city,  which 
was  thirty  dollars,  is  not  a  con- 
tract that  the  license  charged  for 
such  cases  should  never  exceed  the 
annual  sum  of  thirty  dollars,  and 
is  not  protected  from  impairment 

.  by  the  United  States  constitution. 
A  subsequent  act  of  the  legisla- 
ture which  requires  such  com- 
panies to  pay  the  annual  license 
of  fifty  dollars  for  each  car  is  not 
unconstitutional    as    violating    a 


contract.  Union  Passenger  Ry. 
V.  Philadelphpia,  101  '  U.  S.  528. 
The  term  of  corporate  existence 
cannot  be  extended  by  implica- 
tion. An  additional  privilege  re- 
specting the  erection  of  a  toll- 
gate  granted  to  a  turnpike  com- 
pany after  its  term  had  more  than 
half  expired,  has  been  held  not 
to  be  a  perpetual  grant,  but  as 
limited  in  duration  to  the  remain- 
der of  the  term.  St.  Clair  County 
Turnpike  Co.  v.  Illinois,  96  U.  S. 
63. 

98  Green  Bay  &  M.  R.  Co.  v. 
Union  Steamboat  Co.,  107  U.  S.  98. 
In  Carothers  v.  Philadelphia  Co. 
(1888),  118  Pa.  St.  468,  it  was 
held  that  a  corporation  author- 
ized by  its  charter  to  engage  in 
"any  work  or  works,  public  or 
private,  which  may  tend  or  be  de- 
signed to  improve,  increase,  facili- 
tate, or  develop"  trade,  can  en- 
gage in  the  business  of  producing 
and  supplying  natural  gas,  under 
the  Pennsylvania  natural  gas  act 
of  1885,  whose  preamble  declares 
that  natural  gas  has  become  "a 
prime  necessity  for  use  as  a  fuel, 
and  otherwise,  in  the  development 
of  trade."  The  provisions  of  the 
Wisconsin  statute  applicable  to 
the  incorporation  of  telegraph 
companies  may  be  deemed  to  ap- 
ply to  telephone  companies,  al- 
though the  latter  are  not  named. 
Wisconsin  Telephone  Co.  v.  Osh- 
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sists  riot  only  of  the  original  statute  by  which  it  was  created, 
but  also  of  all  prior  acts  of  legislation  relating  to  corporations 
generally,  in  view  of  which  the  incorporators  are  presumed 
to  have  accepted  the  grant ;  and  also  of  such  subsequent  stat- 
utes as  refer  especially  to  the  corporation  and  which  may  be 
acquiesced  in  by  the  company,  or  which  the  State  under  a 
reservation  of  the  power  to  amend  may  constitutionally  enact.* 
But  the  provisions  of  a  special  charter  or  a  special  authority 
derived  from  the  legislature  are  not  affected  by  subsequent 
general  legislation  on  the  subject,  nor  by  a  change  in  the  State 
Constitution,  unless  the  power  to  amend  has  been  reserved.^ 
Terms  of  present  grant  in  an  act  of  incorporation  will  be  in- 
terpreted as  only  a  promise  to  grant,  if  the  right  be  with  ref- 
erence to  what  does  not  at  the  time  exist.'  An  article  in  the 
charter  of  a  corporation  or  association  which  re-enacts  an  ex- 
isting provision  of  a  general  law,  cannot  be  regarded  as  a  con- 
tract and  is  not  within  the  protection  of  the  provision  of  the 
Constitution  of  the  United  States.*  So,  also,  a  grant  to  a  cor- 
poration aggregate,  limited  as  to  the  duration  of  its  existence, 
without  words  of  perpetuity  being  annexed  to  the  grant,  cre- 
ates only  an  estate  for  the  life  of  the  corporation.' 

kosh,   62  "Wis.   32.     But  tlie  New  Rivers     (1885),    115    U.    S.    674; 

York  Act  of  1848,  ch.  319,  and  the  Dodge  v.  Woolsey,  18  How.  331; 

acts  amendatory  thereof,   provid-  Mechanics'   &   Traders'    Bank    v. 

Ing  for    the    formation    of    bene-  Thomas,   18  How.    384;    Jefferson 

volent,  charitable,  scientific,    and  Branch  Bank  v.  Skelly   (1861),  1 

missionary      societies,      do      not  Black,     436;      Franklin     Branch 

authorize  the  incorporation  of  a  Bank  v.  Ohio,  1  Black,  474;  New 

medical  college,  nor  is  the  exist-  Orleans     Gas    Co.     v.     Louisiana 

ence  of  such  a  corporation  recog-  Light  Co.    (1885),  115  U.  S.  650; 

nized  by  the  Act  of  1882,  ch.  367.  Henry  County  v.  Nicolay,  95  U.  S. 

People  V.  Gunn    (1884),  30   Hun,  619.     See,  also,  Eastman's  Estate 

322,  s.  c.  96  N.  Y.  317.  (1883),  60  Cal.  308,  as  to  the  ef- 

1  A  condition  in  a  road  com-  feet  of  subsequent  legislation  upon 
pany's  charter,  requiring  the  road  corporations  formed  under  a  gen- 
to  be  improved  in  a  certain  man-  eral  act,  where  it  was  held  that 
ner  before  tolls  could  be  exacted,  religious  corporations  organized 
was  held  to  be  discharged  by  a  under  the  California  Act  of  1850 
supplementary  act  giving  power  were  not  affected  by  the  repeal  of 
to  take  tolls  in  a  new  mode  in-  that  act  and  the  substitution  of 
consistent  witfi  that  previously  the  provisions  of  the  code, 
prescribed,  and  showing  an  in-  s  North  Branch  R.  Co.  v.  City 
tention  to  acknowledge  the  per-  Passenger  Ry.  Co.,  38  Pa.  St.  361. 
formance  of  the  condition  or  to  *  Sherman"  v.  Smith,  1  Black, 
waive   it.     State   v.   Godwinsville,  587. 

etc.  Road  Co.,  44  N.  J.  496.  s  st.  Clair  County  Turnpike  Co. 

2  State  V.  Scholl,  17  "Wall.  425;       v.  Illinois,  96  U.  S.  63. 
N«w  Orleans  "Water  "Works  Co.  v. 
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§  62.  Exclusive  privileges.  Charter  franchises. — Nearly  all 
the  State  Constitutions  prohibit  the  grant  of  exclusive  fran- 
chise or  privilege  or  immunity,  except  it  be  given  in  consid- 
eration of  public  service,  and  were  there  no  such  prohibi- 
tion, it  would  be  implied.  Incorporated  companies  for  the  con- 
struction of  a  street  railway,  gas  works,  water  works,  a  bridge 
or  a  ferry,  where  the  corporation  obliges  itself  to  serve  the 
public  generally,  have  been  held  to  be  instances  of  such  public 
service,  and  the  corporations  to  be  within  the  exception  to 
the  rule  against  the  grant  of  exclusive  privileges."  Exclusive 
and  irrevocable  franchises  may  be  granted  to  corporations 
when  there  is  no  constitutional  inhibition  thereof.'  Charters 
A^'ith  exclusive  privileges  have  been  repeatedly  granted  by  the 
older  States.  They  have  been  deemed  necessary  to  the  pro- 
motion of  enterprises  of  public  utility,  and  have  in  many  in- 
stances operated  greatly  to  the  convenience  of  the  community, 
as  the  means  of  accomplishing  public  improvements  which 
would  not  otherwise  have  been  undertaken,  ,or  must  have 
been  delayed  to  a  much  later  period.*  The  right  to  make  such 
exclusive  grants  has  been  supported  by  some  of  the  most 
eminent  counsel  in  the  United  States,  and  has  not  been  con- 
tested by  others  who  would  not  have  failed  to  deny  it  had  it 
been  deemed  of  questionable  character.  It  has  received  the 
sanction  of  some  of  the  most  learned  tribunals  in  the  union 
and  we  see  no  reason  to  doubt  the  soundness  of  the  prin- 
ciple.® But  such  grants  are  seldom  now  made,  there  being 
contrary  provisions  or  reservations  of  power  in  general  laws 
or  in  the  special  laws  or  charters,  almost  invariably.^"    And 

s/ji  re  Philadelphia  &  Trenton  1  "Wall.  116;  Chenango  Bridge  Co. 

Ry.  Co.,  6  Whart.    (Pa.)   25;   The  v.  Binghamton  Bridge  Co.,  27  N. 

Binghamton  Bridge,   3  Wall.    (U.  T.  87. 

S.  51;  New  Orleans,  etc.  v.  Louisi-  s  Parker,      J.,      in     Piscataqua 

ana,  etc.  Co.,  115  U.  S.  650;  New  Bridge  t.  New  Hampshire  Bridge 

Orleans  Water  Co.  v.  Rivers,  115  (1834),  7  N.  H.  35,  63,  citing  Gib- 

U.  S.  674;   Louisiana  Gas  Co.  v.  bons  v.  Ogden,  9  Wheat.  97,  note  a. 

Citizens',  etc.  Co.,  115  U.  S.  683;  9  Parker,     X,      in      Piscataqua 

Norwich,  etc.  Co.  v.  Norwich,  etc.  Bridge  v.  New  Hampshire  Bridge 

Co.,  25  Conn.  20;  Gordon  v.  Win-  (1834),  7    N.    H.    35,    63,   citing 

Chester,  etc.  Assn.,  12  Bush.  (Ky.)  Charles  River  Bridge  v.  Warren 

110.  Bridge,  7  Pick.  393,  440;  Living- 

7  Piscataqua     Bridge     v.    New  ston  v.  Van  Ingen,  9  Johns.  525, 

Hampshire  Bridge  (1834),  7  N.  H.  551;   Ogden  v.  Gibbons,  4  Johns. 

35;  Bridge  Co.  v.  Hoboken  Land  Ch.  150;"  Gibbons    v.    Ogden,    17 

Co.,   13  N.  J.  Bq.  18I;    The  Bing-  Johns.  488;  s.  c.  9  Wheat.  74,  143. 

hamton  Bridge,  6  Wall.  51;  Bridge  10  For  example,  the  right  of  the 

Proprietors  v.  Hoboken  Land  Co.,  legislature,     under   the     code    of 
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articles  of  association,  under  a  general  act  of  incorporation, 
are  a  part  of  the  law  under  which  a  company  is  organized,  and 
subject  to  alteration  or  repeal,  the  same  as  any  other  part  of 
the  general  system.^^  Such  a  grant  is  to  be  construed  most 
strictly  against  the  grantee  and  in  favor  of  the  State ;  nothing 
passes  by  implication,  especially  where  it  would  be  in  deroga- 
tion of  the  sovereign  power ;  and  if  the  grant  does  not,  in  clear 
and  explicit  language,  make  the  franchise  exclusive,  it  will 
not  be  so  understood.^"  The  exercise  of  the  corporate  fran- 
chise, being  exclusive  of  individual  rights,  cannot  be  extended 
beyond  the  letter  and  spirit  of  the  act  of  incorporation.^^  And 
exclusive  privileges  of  supplying  water  to  the  public,  or  of 
manufacturing  gas,  or  of  supplying  light  and  heat  to  the  public 
by  any  other  means,  do  not  extend  to  companies  formed  for 
the  purpose  of  furnishing  light  by  electricity.^*  Powers,  how- 
ever, that  are  clearly  implied  with  those  incidental  to  the  cor- 
poration are  as  much  beyond  the  control  of  subsequent  legis- 
lation, as  those  e^xpressly  granted.^"  These  questions,  how- 
ever, are  to  be  found  more  fully  treated  in  amendment  and 
repeal  of  corporate  charters.^^a 

§  63.  Privilege  must  be  clearly  expressed  in  the  charter. — 
Especially  in  cases  where  the  corporation  claims  under  its 
charter   some   exclusive  privilege,^"   or  exemption,   have   the 

Georgia,   §§  1651,  1682,  reserving  "Water   Co.'s   Appeal,   102   Pa.   St. 

to  the  State  the  right  to  modify  515. 

or   withdraw  the   charter   of  any  i3  Beaty   v.   Knowler    (1830),   4 

private  corporation  created  by  it.  Pet.  162;  Appeal  of  Scranton  Elec- 

and   to   amend   the   charter  of   a  trie  Light  &  Heat  Co.   (1888),  122 

railroad  company  before  the  road  Pa.  St.  154;   s.  c.  9  Am.  St.  Rep. 

is  built,  is   not   affected  by   exec-  79. 

utory    contracts    that    may    have  i*  Appeal    of   Scranton   Electric 

been  made  for  the  construction  of  Light  &  Heat  Co.   (1888),  122  Pa. 

the  road,  and  performance  of  such  St.  154;   s.  c.  9  Am.  St.  Rep.  79, 

contracts,  so  far  as  they  are  ren-  citing  Emerson  v.  Commonwealth, 

dered  impossible  by  such  amend-  108  Pa.  St.  111. 

ment,    will   be   excused,    as    such  15  People   v.    Manhattan   Co.,    3 

impossibility  results  from  the  act  Wend.  351;   People  v.  MarSiall,  1 

of  the  law.    Macon  &  B.  R.  Co.  v.  Oilman,  672. 

Stamps,  85  Ga.  1  (1890),  11  S.  E.  isa  yjde  infra,  §§  80-95;  Amend- 

Rep.  442,  21  Am.  St.  Rep.  135.  ment   and   Repeal   of   Charters. 

11  Sherman  v.  Smith,  1  Black,  is  Omaha  Horse  Ry.  Co.  v.  Cable 
587.  Tramway  Co.  (1887),  30  Fed.  Rep. 

12  Charles  River  Bridge  V.  War-  342,  where  the  plaintiff  by  its 
ren  Bridge,  11  Pet.  420;  Gaines  v.  charter  was  given  in  1867  the  ex- 
Coates,  51  Miss.  335;  Delancy  v.  elusive  franchise  of  constructing 
Ins.  Co.,  52    N.    Y.    581;    Lehigh  and  operating  "horse-railways"  in 
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courts  held  that  the  contract,  to  be  effective,  must  be  clearly 
expressed  in  the  charter."  So  that  whenever  an  incorporated 
company,  in  any  action,  asserts  a  right  against  another  person 
based  upon  an  assumed  franchise  or  power,  the  person  against 
whom  the  right  is  so  asserted  may,  as  a  defense,  deny  the 
existence  of  such  franchise  or  power.^'  The  policy  of  the  law 
is  to  regard  with  disfavor  any  claim  to  exclusive  privileges  and 
franchises.^*    Thus  an  act  in  the  usual  form,  incorporating  a 


the  city  of  Omaha  for  fifty  years. 
The  defendant,  under  a  city  or- 
dinance of  1884,  undertook  to  lay 
a  cable  tramway;  and  plaintiff 
sought  for  an  injunction,  contend- 
ing that  ,at  the  date  of  its  grant 
"horse  railway"  meant  "street 
railway"  (cable  roads  being  then 
unknown),  and  therefore  its  grant 
covered  that  form  of  railway  com- 
munication; but  it  was  held  that 
all  grants  of  franchises  belonging 
to  the  public,  and  especially  those 
giving  monopolies,  should  be 
strictly  construed  against  grant- 
ees, and  that  the  injunction 
should  not  be  granted;  and  that, 
even  if  the  grant  of  the  "hors^ 
railroad"  franchise  meant  a  grant 
of  the  "street-railroad"  franchise 
in  the  contemplation  of  the  par- 
ties, yet  a  grant  of  a  monopoly 
contemplated  only  such  forms  of 
transportation  as  were  then 
known  and  in  existence,  not  such 
as  might  subsequently  be  devised 
and  used.  In  the  same  case  it 
was  held  that  a  prohibition  in  the 
plaintiff's  charter  against  the  run- 
ning of '  locomotives  or  cars  pro- 
pelled by  steam,  or  the  cars  of 
any  other  company  over  its  tracks, 
did  not  have  the  disjunctive  force 
of  granting  to  the  plaintiff  a  mon- 
opoly of  every  form  of  street-rail- 
road transportation  except  that  of 
cars  drawn  by  engines,  but  rather 
is  an  extra  precaution  on  the  part 
of  the  legislature  to  guard  against 
the  possibility  of  a  railroad  com- 
pany running  its  cars  over  the 
tracks  of  the  plaintiff.  A  claim 
by  a  gas  company  that  its  charter 
entitles  it  to  a  monopoly  can  be 


maintained  only  upon  a  strict  con- 
struction of  the  charter.  All  pre- 
sumptions are  against  the  claim. 
Jersey  City  Gas  Light  Co.  v.  Con- 
sumers' Gas  Co.,  40  N.  J.  Eq.  427. 
The  Pennsylvania  general  incor- 
poration act  of  1874,  permitting 
the  Incorporation  of  companies  for 
"the  manufacture  and  supply  of 
gas,  or  the  supply  of  light  and 
heat'  to  the  public  by  any  other 
means,"  is  held  not  to  authorize 
the  creation  of  a  corporation  for 
the  purpose  of  supplying  "natural 
gas"  to  consumers;  but  it  has 
been  decided  that  a  charter 
granted  for  the  purpose  of  supply- 
ing "heat  ...  by  means  of 
natural  gas"  was  not  necessarily 
void.  Emerson  v.  Commonwealth, 
108  Pa.  St.  111.^ 

17  Providence  Bank  v.  Billings, 
4  Pet.  514;  Salt  Co.  v.  Saginaw, 
13  Wall.  373;  Minot  v.  Philadel- 
phia, W.  &  C.  R.  Co.,  -"The  Dela- 
ware R.  Co.  Tax  Cases,"  18  Wall. 
206,  225;  Tucker  v.  Ferguson,  22 
Wall.  527;  New  Jersey  v.  Yard,  95 
U.  S.  104;  Hoge  v.  Richmond  & 
D.  R.  Co.,  99  U.  S.  348;  Union 
Passenger  Ry.  Co.  v.  Philadelphia, 
101  U.  S.  539;  Memphis  Gas  Light 
Co.  V.  Shelby  Tax  District,  109  U. 
S.  398;  Southwest  R.  Co.  v. 
Wright,  116  U.  S.  231;  VIcksburg, 
etc.  R.  Co.  V.  Dennis,  116  U.  S. 
668;  Tennessee  v.  Whitworth,  117 
U.  S.  139,  148. 

18  Zanesville  v.  Zanesville  Gas- 
Llght  Co.,  47  Ohio,  1  (1890), 
23  N.  E.  Rep.  55. 

isRuggles  V.  Illinois,  108  U.  S. 
536;  Wright  v.  Nagle,  101  U.  S. 
791.     Cf.  New  Orleans  Gas  Co.  v. 
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bridge  company,  not  explicitly  granting  any  exclusive  privi- 
leges, and  containing  no  agreement  by  the  State  not  to  per- 
mit other  bridges  in  competition,  cannot  be  construed,  by  im- 
plication, to  prevent  the  State  from  subsequently  granting  a 
charter  to  another  company  for  a  competing  bridge.^"  And 
where  there  is  no  contract  in  the  charter  of  a  turnpike  com- 
pany that  prohibits  the  legislature  from  authorizing  the  con- 
struction of  a  rival  railroad,  the  construction  and  operation 
of  the  railroad  are  not  the  subject  of  legal  redress.^^  If,  how- 
ever, the  legislative  intent  to  confer  an  exclusive  privilege  or 
franchise  be  clearly  expressed  in  the  charter  of  the  corpora- 
tion or  in  a  statute  amendatory  thereof,  the  grant  will  be  sus- 
tained by  the  courts  as  a  contract  which  the  State  cannot  im- 
pair.^^    Thus  where  the  legislature  gives  to  one  company  all 


Louisiana  Light,  etc.  Co.,  115  TJ. 
S.  650.  A  gas  company  incorpo- 
rated under  Oliio  Stat.  (1  Swan  & 
C.)  271,  for  supplying  gas  to  the 
streets  and  private  houses  of  a 
city,  has  been  held  to  acquire  no 
vested  rights  thereby  of  which  it 
would  b©  deprived  without  due 
process  of  law,  by  the  city's  erect- 
ing its  own  gas  works.  State  v. 
City  of  Hamilton  (Ohio,  1890),  23 
N.  E.  Rep.  93§.  A  company  hav- 
ing the  exclusive  right  to  furnish 
a  city  with  electric  light  and  heat, 
which  allows  its  stock  to  be  pur- 
chased by  the  president  of  the  gas 
and  water  company  operating  in 
the  same  city  for  the  purpose  of 
destroying  competition,  and  which 
is  operated  in  the  interest  of  the 
latter  company,  is  guilty  of  a 
fraud  on  the  public,  and,  as  equity 
deals  only  with  conscionable  de- 
mands, is  only  entitled  to  have 
another  company  restrained  from 
furnishing  the  city  with  electric 
light  and  heat.  Appeal  of  Scran- 
ton  Electric  Light  &  Heat  Co. 
(1888),  122  Pa.  St.  154.  The  con- 
tract in  a  charter  of  a  company, 
authorizing  it  to  construct  a  rail- 
road between  two  points,  in  which 
the  legislature  pledged  itself  not 
to  allow,  for  a  certain  time,  any 
otlier   railroad   to  be   constructed 


between  the  same  points,  or  for 
any  portion  of  the  distance,  the 
probable  effect  of  which  would  be 
to  diminish  the  number  faf  passen- 
gers traveling  between  those 
points  upon  the  road  authorized, 
is  not  Impaired  by  authorizing  a 
company,  whose  road  struck  the 
first  at  nearly  right  angles  some 
distance  from  one  of  its  termini, 
to  extend  its  road  to  that  ter- 
minus; and  an  injunction  will  not 
be  granted  to  prohibit  the  build- 
ing of  such  extension.  Richmond, 
Fredericksburg  &  P.  R.  Co.  v. 
Louisa  R.  Co.,  13  How.  71. 

20  Charles  River  Bridge  v.  War- 
ren Bridge,  11  Pet.  420. 

21  Washington,  etc.  Turnpike 
Co.  V.  Maryland,  3  Wall.  210.  But 
if  the  charter  contains  such  a  con- 
tract, the  breach  of  it  on  the  part 
of  the  State  furnishes  no  excuse 
for  the  neglect  of  the  company  to 
repair  its  road,  while,  at  the  same 
time,  it  insists  upon  collecting  the 
tolls.  Washington,  etc.  Turnpike 
Co.  V.  Maryland,  3  Wall.  210. 

22  New  Orleans  Gas  Co.  v. 
Louisiana  Light,  etc.  Co.  (1885), 
115  U.  S.  650;  Louisville  Gas  Co. 
V.  Citizens'  Gas  Co.,  115  TJ.  S.  683; 
New  Orleans  Water  Works  Co.  v. 
Rivers,  115  U.  S.  674;  Ruggles  v. 
Illinois,  108  tJ.  S.  536;  Wrisht  v. 
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the  rights  and  privileges  of  another,  a  provision  in  the  charter 
of  the  latter  that  no  other  bridge  should  be  built  within  two 
miles  becomes  a  part  of  the  charter  of  the  former.^'  And 
a  charter  to  another  company  authorizing  it  to  construct  a 
bridge  within  the  prohibited  distance  is  a  plain  violation  of 
the  contract  which  the  legislature  made  with  the  former  com- 
pany, and  as  such  is  in  contravention  of  the  federal  constitu- 
tion.^* Although  a  State  may  give  an  exclusive  right,  for  the 
time  being,  to  particular  persons  or  to  a  corporation,  to  pro- 
vide a  stock  landing  and  to  establish  a  slaughter-house  in  a 
city,  it  has  no  power  to  continue  such  right  so  that  no  further 
legislature,  nor  even  the  same  body,  can  repeal  or  modify  it, 
or  grant  similar  privileges  to  others.^"  The  constitution  of 
New  York  prohibits  the  legislature  from  passing  any  private 
or  local  bills  granting  to  any  corporation  the  right  to  build 
railways  or  any  exclusive  privilege  or  immunity.^"  And  it  has 
been  held  that  this  inhibition  is  not  to  be  evaded  under  pre- 
tense of  amending  the  charter  of  a  pneumatic  tube  company 
granted  before  the  adoption  of  the  constitution,  the  effect  of 
the  amendment  being  to  so  enlarge  its  powers  as  to  authorize 
its  construction  of  an  underground  railway.^'' 

§  64.     Incorporation  by  implication. — No  precise  form   of 

'  words  is  necessary  in  the  creation  of  a  corporation.^^     If  the 

words    "found,"    "erect,"    "establish,"    or   "incorporate,"    are 

Nagle,  101  IT.  S.  791.  A  ferry  fit  from  this  fact.  It  is  not  to  be 
franchise  is  property  with  which  taken  into  consideration  that  the 
no  one  may  interfere,  any  more  legislature  might  repeal  the  law 
than  with  other  property,  the  under  which  plaintiff  had  the  ex- 
owner  of  the  franchise  not  having  elusive  privilege  of  operating  a 
abandoned  it.  Galconda  v.  Field,  ferry.  Mason  v.  Harper's  Ferry 
1 08  111.  419.  But  one  may  ferry  Bridge  Co.,  20  W.  Va.  223. 
his  own  property  across  the  river  23  Chenango  Bridge  Co.  v.  Bing- 
in  his  own  boat,  although  within  hamton  Bridge  Co.  ("The  Bing- 
the  limits  of  an  exclusive  ferry  hamton  Bridge"),  3  Wall.  51. 
privilege.  Alexandria,  Warsaw,  2*  Chenango  Bridge  Co.  v.  Bing- 
etc.  Perry  Co.  v.  Wisch,  73  Mo.  hamton  Bridge  Co.  ("Bingham- 
655,  s.  c.  39  Am.  Rep.  535.  Upon  ton  Bridge  Co."),  3  Wall.  51. 
a  suit  to  recover  damages  to  25  Butchers'  Union,  etc.  Co.  v. 
plaintiff's  ferry  franchise,  caused  Crescent  City,  etc.  Co.,  Ill  U.  S. 
by  the  erection  of  a  bridge  near  746. 

the  ferry,  it  is  proper  to  estimate  26  N.  Y.  Const,  art.  iii,  §  16. 

the  amount   of   revenues  received  27  Astor     v.     Arcade     Ry.     Co. 

by  plaintiff,  although  he  was  not  (1889),  113  N.  Y.  93. 

the  owner  of  the  land  at  his  land-  28  O'Leary  v.  Board  of  Commis- 

ing,   but    was    a    trespasser;    the  sioners,  79  Mich.  231,  19  Am.  St 

bridge  company  can  have  no  bene-  Rep.  169. 


G4 


INCOKI'OKATION    UNDEE    SPECIAL    CHAKTEB. 


[§6i. 


wanting,  it  is  not  material,^"  and  if  powers,  rights  or  franchises 
such  as  cannot  be  exercised  or  enjoyed  without  corporate  ex- 
istence, be  conferred  by  the  enabling  act  upon  an  association 
of  persons  designated  by  a  collective  name,  it  will  be  sufS- 
cient  to  invest  them  with  the  further  franchise  of  being  a  cor- 
poration."" This  is  the  rule,  although  the  statute  may  in  terms 
declare  that  the  powers  thereby  conferred  shall  not  be  so  con- 
strued.'^'^  But  if  express  words  of  incorporation  be  not  em- 
ployed in  the  statute,  and  corporate  existence  is  not  essential 
to  the  exercise  or  enjoyment  of  the  powers  or  franchises  con- 
ferred, it  will  not  be  presumed  that  the  legislature  intended  to 
create  a  corporation.^-     Thus  a  grant  of  a  privilege  to  raise 


20  Dunn  y.  Oregon  Univ.  (1883), 
9  Oregon,  357;  Stebbins  v.  Jen- 
nings, 18  Pick.  187;  New  Boston 
V.  Dumberton,  15  N.  H.  201;  Fal- 
coner V.  Campbell,  2  McLean  C.  C. 
195;  McAuley  v.  Railroad  R.  Co., 
33  111.  348;  Mead  v.  Railway  Co., 
45  Conn.  199;  Andes  v.  Ely,  158 
U.  S.  312;  Dean  v.  Davis,  51  Gal. 
406. 

30  Dunn  v.  Oregon  Univ.  (1883), 
9  Oregon,  357. 

31  In  Thomas  v.  Dakin,  22  Wend. 
9,  103,  Cowan,  J.,  said: — "It  is  im- 
possible for  me  to  se«  the  force 
of  the  argument  that  because 
the  legislature  have  constantly 
avoided  to  call  these  associations, 
or  any  of  their  machinery,  a  cor- 
poration, therefore  we  cannot  ad- 
judge them  to  be  so.  If  they  have 
the  attributes  of  corporations,  if 
they  are  so  in  the  nature  of 
things,  we  cannot  refuse  to  regard 
them  as  such."  "For  this  reason 
it  was  decided  by  the  Supreme 
Court  of  the  United  States  and  of 
the  State  of  Massachusetts,  that  a 
company  formed  in  England  un- 
der acts  of  Parliament,  investing 
it  with  corporate  functions,  was  a 
corporation  within  the  meaning  of 
a  law  enacted  in  Massachusetts, 
although  the  acts  of  Parliament 
expressly  provided  that  they 
should  not  be  construed  to  incorpo- 
rate the  company.  The  provision  in 
the  acts  of  Parliament  declaring 


that  they  should  not  be  construed 
to  incorporate  the  company  was 
contradictory  to  the  other  pro- 
visions, which  actually  did  invest 
the  company  with  the  attributes 
of  a  corporation.  The  effect  of 
this  provision  might  perhaps  be 
to  alter  the  meaning  of  the  word 
'incorporated'  in  the  English  law, 
but  it  did  not  change  the  real 
nature  of  the  company.  It  cer- 
tainly did  not  impose  a  rule  for 
the  construction  of  statutes  passed 
by  a  foreign  State."  Morawetz  on 
Corporations,  §  18,  citing  Liver- 
pool, etc.  Ins.  Co.  v.  Massachu- 
setts, 10  "Wall.  566;  s.  c.  100  Mass. 
531.  See  also  People  v.  Assessors 
of  Watertown,  1  Hill,  620;  Edge- 
worth  V.  Wood,  58  N.  J.  S.  453; 
Warner  v.  Beers,  23  Wend.  103. 
32  Walsh  v.  New  York  and 
Brooklyn  Bridge  (1884),  96  N.  Y. 
427,  where  it  was  held  that  as  the 
purpose  of  the  New  York  Act  of 
1875,  ch.  300,  in  relation  to  the 
New  York  and  Brooklyn  Bridge, 
was  to  extinguish  a  corporation 
then  existing  and  to  vest  all  its 
property  in  the  two  cities,  and 
that  as  all  the  purposes  of  the  Act 
could  not  be  carried  out  without 
the  creation  of  a  corporation,  the 
board  of  trustees,  for  whose  ap- 
pointment the  Act  provided,  were 
not  to  be  deemed  a  corporation, 
but  merely  agents  for  and  repre- 
sentatires  o£  the  two  cities.     Cf. 
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money  by  lottery  is  not  an  act  of  incorporation  and  confers 
no  chartered  rights.^'  Whether  it  is  or  not  a  corporation  is 
determined  by  its  faculties  and  powers  rather  than  by'  the 
name  or  description  given  it."*  If  powers  are  granted  which 
cannot  be  exercised  or  enjoyed  without  corporate  existence, 
its  right  to  be  a  corporation  will  be  implied,  though  the  grant 
declares  the  grantee  shall  not  be  deemed  a  co.rporation.^^ 

§  65.  Delegation  of  power  to  incorporate. — In  England 
where  the  sovereign  powers  of  king  and  Parliament  are  free 
from  any  constitutional  limitations,  and  are  absolute  in  leg- 
islative authority,  the  power  to  grant  charters  of  incoi-pora- 
tion  may  be  delegated  to  any  person  by  the  king  or  by  Parlia- 
ment. In  the  United  States,  however,  the  legisl.ature  itself 
exercises  only  delegated  power,  wherefore  a  general  power 
to  confer  corporate  franchises  cannot  be  delegated  by  the  leg- 
islature to  any  other  agent.'' 

§  66.  No  power  in  courts  to  incorporate. — A  court  can  have 
no  power  of  itself  to  create  a  corporation  unless  conferred  by 
a  State  Constitution,  because  the  power  is  exclusively  in  the 
legislature  and  cannot  be  delegated  to  a  court  or  officer  or  pri- 
vate individual.'^  But  courts,  persons  or  boards  may  perform 
ministerial  acts  in  the  organization  of  corporations.'  In  so 
doing  they  perform  no  legislative  act,,  and  enact  no  law ;  they 
simply  aid  in  carrying  the  law  into  effect  and  applying  it.  A 
distinction  is  made  between  creating  and  organizing.  The 
legislature  may  provide  that  the  courts  shall  supervise  the 
organization  of  corporations  under  the  provisions  of  a  general 

Gregory  v.  Shelby  College,  2  Met.  (N.  Y.)    112;   Riddick  v.  Amelin, 

(Ky.)   589;  Lawrence  v.  Fletcher,  1  Mo.   5;    Thomas    v.    Dakln,    22 

8  Met.  153;  Medical  Institution  v.  Wend.     (N.     Y.)     110;    Franklin 

Patterson,   5  Denio,   618.,  Jackson  Bridge  Co.  t.  Wfood,   14  Ga.   80; 

V.   Marietta  Bank,   9  Leigh,  240;  Bank  of  Chenango  v.  Brown,   26- 

Myers  v.  Irvin,  2  Sergt.  &  R.  368;  N.  Y.  467;   State  v.  Armstrong,  3 

Medical   College   Case.   3   Whart.  Sneed   (Tenn.),  634;   State  v.  Si- 

445.  mons,    32    Minn.    540;    Ex    parte 

33  Gregory  v.  Shelby  College,  2  Burns,  1  Tenn.  Ch,  83 ;  People  v. 
Met.    (Ky.)   589.  Town  of  Nevada,  6  Cal.  143 ;  Medi- 

34  Edgeworth  v.  Wooii.  58  N.  J.  cal  Institute,  etc.  v.  Patterson,  1 
S.  463.  Denio   (N.  Y.),  61;   5  Denio,  618; 

'o  Thomas  v.  Dakin,    22    Wend.  Doboy,    etc.     Teleg.     Co.    v.    De- 

108;  Dunn  v.  University  of  Oregon  Magathias,  25  Fed.  697;  Territory 

(1883),  9  Oregon,  357;   Liverpool  y.    Stewart,   1  Wash.    98;    People 

Ins.  Co.  V.  Massachusetts,  10  Wall,  v.  Bennett,  29  Mich.  451. 
566,  100  Mass.  531.  37  Franklin  Bridge  Co.  v.  Wood, 

38  Thorne  v.   Cramer,  15  Barb.  14  Ga.  80. 
Vol.  1^5 
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corporate  act,  and  determine  whether  the  incorporators  have 
complied  with  the  law,  and  when  done,  issue  certificate  or 
charter  to  that  effect.^'  A  provision  that  corporations  shall 
not  act  until  ten  per  cent,  of  the  capital  stock  has  been  paid  in, 
and  that  charters  shall  have  no  force  after  two  years  unless 
action  shall  have  been  taken,  applies  only  to  charters  granted 
by  the  courts,  not  to  those  granted  by  the  legislature.^^  It  is 
held  in  Tennessee  that  the  statute  of  that  State  investing  the 
chancery  court  with  jurisdiction  to  create  corporations  is  con- 
stitutional as  far  as  it  undertakes  to  empower  the  court  to  or- 
ganize corporations  for  the  purposes  and  with  the  franchises 
granted  by  a  general  law,  and  an  order,  therefore,  of  that 
court,  organizing  a  corporation,  is  valid  to  the  extent  of  the 
provisions  of  the  general  law,  and  void  only  so  far  as  it  goes 
beyond  such  provisions.*" 

§  66a.  Self  incorporation  by  ministerial  act  of  court. — It  was 
formerly  asserted  that  in  England  only  the  king  himself  by 
his  own  immediate  act  could  grant  the  power  to  incorporate 
and  could  not  delegate  the  power,  but  the  law  has  since  been 
settled  to  the  contrary,  and  that  the  persons  to  whom  the 
power  is  delegated  are  only  an  instrument  in  the  hands  of  the 
government.*''^'  The  proprietaries  of  Pennsylvania  under  de- 
rivative authority  from  the  crown  granted  charters  of  incor- 
poration which  have  since  been  recognized  as  valid,  and  since 
then  a  similar  power  has  been  delegated  by  the  legislature  of 
Pennsylvania  with  regard  to  churches.*"''  The  acts  of  1843 
and  184S  of  Georgia  empowered  the  county  courts  to  pass  a 
rule  or  order  upon  petition  for  incorporation  to  be  entered  of 
record  in  the  minutes  of  the  court,  whereby  the  petitioners  be- 
came incorporated.  The  constitutionality  of  those  acts  being 
contested,  the  Supreme  Court  held  that  they  delegated  no  leg- 
islative power  to  the  courts  and  gave  them  no  discretion,  and 
that  the  courts  simply  performed  a  ministerial  act,  which  was 
obligatory  Upon  them  to  do,  upon  compliance  with  certain  re- 
quirements by  the  petitioners.  Those  statutes  were  complete 
as  laws  enacted  by  the  legislature  to  take  effect  upon  the  hap-  ■ 

38  Crocker  v.  Crane,  21  Wend.  ^Heck  v.  McEwen  (1883),  12 
(N.   T.)    211.   34   Am.   Dec.   228;      Lea,  97. 

In  re  New  York  Elev.  R.  Co..  70  *oaAngell  and  Ames    on    Cor- 

N.  Y.  327.  porations,  63. 

39  Adams  v.  Gate  City  Gas  Light  *ob  7  Sergt.  &  R.  517. 
Company,  71  Ga.  106. 
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pening  of  the  event  of  filing  the  petition  and  having  it  ordered 
by  the  court  to  be  recorded,  in  analogy  to  the  taking  effect  of 
a  charter  only  upon  its  acceptance.*"" 

§  67.  Acceptance  of  the  charter. — Acceptance  of  the  charter 
is  necessary  to  the  corporate  existence.  The  acceptance  may 
be  by  mere  acquiescence,  as  in  exercise  of  the  corporate  powers 
conferred'  by  it  or  in  organizing  under  it."  But  if  the  accept- 
ance is  delayed  beyond  the  adoption  of  an  amendment  to  the 
Constitution  the  charter  becomes  subject  to  it.*^  Accepting 
the  benefits  is  not  implied  acceptance  of  the  charter  where  no 
burdens  are  performed,  as  in  the  establishment  of  a  road  over 
a  highway.*'  The  charter  of  a  private  corporation  being  a  con- 
tract between  the  State  and  the  incorporators,  its  acceptance 
by  the  latter  is  requisite  to  give  it  full  force  and  effect.**  Con- 
sent is  essential  to  the  existence  of  a  private  corporation,  and 
no  rights  can  be  exercised  or  claimed  under  the  charter  before 
it  has  been  accepted.*^  If  no  time  for  acceptance  is  prescribed 
in  the  charter  it  must  be  accepted  within  reasonable  time,  or 
its  legal  effect  will  expire  and  the  charter  will  lapse.*"  There 
can  be  no  effective  acceptance  in  advance  of  compliance  with 
whatever  conditions  precedent  may  be  imposed  by  the  charter. 
Until  such  compliance  there  can  be  no  corporation  de  jure," 

400  Franklin  Bridge  Co.  v.  Scott,  54  Pa.  St.  270;  Gardner  v. 
"Wood,  14  Ga.  80  (1853).  Hamilton  Ins.  Co.,  33  N.  Y.  421; 
« Benbow  v.  Cook,  115  N.  C.  Hamilton  Ins.  Co.  v.  Hobart,  2 
324  (1894);  Farnsworth  v.  Lime  Gray,  543;  Rex  v.  Chan.  Cam- 
Rock,  83  Me.  440  (1891);  St.  bridge,  3  Burr.  1661;  King  v.  Pas- 
Joseph  V.  Shambaugh,  106  Mo.  557  more,  3  T.  R.  240;  Bail6y  v.  Mayor 
(1891).  of  New  York,  3  Hill,  531;   Shortz 

42  Quinlan  v.  Houston,  etc.  Ry.  v.  Unangst,  3  Watts  &  S.  45;  Ellis 
€0.,  89  Tex.  356  (1896).  v.  Marshall,  2  Mass.  279;  New  Or. 

43  "Welsh  V.  Plumas  County,  94  leans  R.  R.  Co.  v.  Harris,  27  Miss. 
Cal.  368  (1892).  S17;  State  v.  Dawson,  16  Ind.  40. 

44  Dartmouth  College  v.  Wood-  45  Green  v.  Seymour,  3  Sandf. 
ward,  4  Wheat.  518;  Lincoln  &  Ch.  285;  Lyons  v.  Orange,  32  Md. 
Kennebec  Bank  v.  Richardson,  1  18;  State  v.  Dawson.  16  Ind.  40; 
Greenl.  79;  Fire  Department  v.  State  v.  Bull,  16  Conn.  179;  Smith 
Kip,  10  Wend.  266;  Haslett  v.  v.  Silver,  etc.  Co.,  64  Md.  85,  54 
Wotherspoon,  1  Strob.  Ect.  209;  Am.  Rep.  760;  Quinlan  v.  Hous- 
Faleoner  v.  Higgins,  2  McLean,  C.  ton,  etc.  R.  Co..  89  Tex.  356. 

C.  196;  Rex  v.  Amery,  1  T.  R.  675;  i«  State  v.  Bull,  16  Conn.  179; 
Rex  V.  Askew.  4  Burr.  2199;  Bonaparte  v.  Baltimore,  etc.  R. 
Thompson  v.  New  York  R.  R.  Co.,  Co.,  75  Md.  240, 1  Keener's  Cas.  77. 
3  Sandf.  Ch.  285;  Green  v.  Sey-  47  Rex  v.  Westwood,  4  Barn  & 
mour,  3  Sandf.  Ch.  285;  Eidman  v.  C.  781,  1  Smith's  Cas.  71;  Mis- 
Bowman,    58   111.   444;     Curry  v.  sissippi,  etc.  y.  Musgrov^,  44  Miss. 
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though  it  may  be  de  facto,  as  against  all  persons  except  the 
State.*'  If  acceptance  is  required  to  be  in  a  particular  way  at 
a  corporate  meeting  it  must  be  so  expressed.*^  When  the  leg- 
islative intent  is  that  all  the  grantees  shall  accept,  no  rights, 
are  acquired  by  a  partial  acceptance.^"  It  must  be  accepted 
or  rejected  in  toto,  unless  it  provides  for  acceptance  in  part  and 
rejection  in  part.^^  If  it  be  granted  to  persons  who  have  not 
applied  for  it,  the  grant  is  said  to  be  in  fieri,  until  there  has 
been  an  acceptance  indicated."^  It  may,  for  a  time,  remain 
optional  with  the  persons  intended  to  be  incorporated,  whether 
they  will  take  the  benefit  of  the  act  of  incorporation,^^  yet  if 
the  grantees  execute  tl^e  powers,  and  claim  the  privileges 
granted,  the  duties  imposed  on  them  by  the  act  will  then  at- 
tach, from  which  they  cannot  discharge  themselves."*    It  is 


820,  7  Am.  Rep.  723;  Lyons  v. 
Orange,  etc.  Co.,  32  Md.  18. 

48  Stout  T.  Zulich,  48  N.  J.  Law, 
599. 

*9  Commrs.  v.  Cullen,  13  Pa.  St. 
133,  53  Am.  Dec.  450;  Short  v. 
Unaiigst,  3  Watts.  &  S.  (Pa.)  45; 
Hudson  V.  Carman,  41  Me.  84. 

50  Hex  V.  Amery,  1  T.  R.  589; 
Montgomery  v.  Forties,  148  Mass. 
249,  1  Smith's  Cas.  94. 

61  Rex  V.  Westwood,  2  Dow.  & 
CI.  21,  7  Bing.  1;  Lyons  v.  Orange, 
etc.  R.  Co.,  32  Md.  18. 

52  Dartmouth  v.  Woodward,  4 
Wheat.  688. 

53  Riddle  T.  Proprietors,  etc.,  7 
Mass.  187. 

54  Penobscot  Boom  Co.  v.  Lam- 
son,  16  Me.  224;  Middlesex  Hus- 
bandmen V.  Davis,  3  Met.  133; 
Way  V.  Billings,  2  Mich.  397;  Ttott 
V.  Warren,  2  Fairf.  227;  All 
Saints  Church  v.  Loveti,  1  Hall, 
191;  Dutchess  Cotton  Manuf.  Co. 
V.  Davis,  14  Johns.  238;  Vernon 
Society  v.  Hills,  6  Cowen,  23; 
Eaton  v.- Asplnwall,  19  N.  Y.  119; 
Sampson  v.  Bowdoinham,  36  Me. 
78;  Eastern  Plank  Road  v. 
Vaughan,  20  Barb.  155;  Wilming- 
ton R.  R.  Co.  V.  Saunders,  3  Jones 
(N.'  C),  126;  Crump  t.  XJ.  S.  Min- 
ing Co.,  7  Gratt.  362;  Common- 
wealth V.  Claghorn,  J3  Penn.  St. 
133;  Cahill  v.  Kalamazoo  Ins.  Co., 


2  Doug.  (Mich.)  124;  Narragan- 
sett  Bank  v.  Athletic  Silk  Co.,  3" 
Met.  282;  Farmers'  Bank  v.  Jenks,. 
7  Met.  592;  Dedham  Bank  v.. 
Chickering,  3  Pick.  335;  Worcester 
Med.  Inst.  v.  Harding,  11  Cush. 
285;  West  Winsted  Savings  Bank 
V.  Ford.  27  Conn.  282;  PeojAe's^ 
Sav.  Bank  v.  Collins,  27  Conn.. 
142;  People  v.  Beigler,  Hill  & 
Denio,  133;  Abbott  v.  Aspinwall, 
26  Barb.  202;  Buncombe  Turn- 
pike V.  McCarson,  1  Dev.  &  B.  306; 
Dooley  v.  Cheshire  Glass  Co.,  15. 
Gray,  494;  Merrick  v.  Reynolds- 
Engine  Co.,  101  Mass.  381;  Whit- 
ney T.  Wyman,  101  U.  S.  392; 
Salem  National  Bank  v.  Almy,  117" 
Mass.  476;  Chamberlin  v.  Hugue- 
not Manuf.  Co.,  118  Mass.  532; 
Augur  A.  &  C.  Co.  v.  Whittier,  117: 
Mass.  541;  Hawes  v.  Anglo-Saxon 
Petroleum  Co.,  101  Mass.  385; 
Black  River  R.  R.  Co.  ^v.  Barnard, 
31  Barb.  258.  The  acceptance  of 
a  charter  may  be  presumed  by  the- 
fact  that  it  has  been  applied  for. 
Atlanta  v.  Gate  City  Gas-Light- 
Co.  (1885),  71  Ga.  106.  Accept- 
ance of  a  charter  may  be  shown  by 
expenditures  and  other  transac- 
tions in  furtherance  of  the  pur- 
pose thereof,  without  proof  of  anjr 
formal  organization  by  meeting, 
election,  etc.  McKay  v.  Beard" 
(1884),  20  S.  C.  156. 
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■not  essential  that  the  acceptance  of  a  charter  be  expi'eSsiy 
made;  it  will  be  inferred  from  an  exercise  of  the  franchises 
conferred.'"  Neither  is  it  indispensable  to  show  a  written  in- 
strument, or  even  a  vote  of  acceptance ;  there  may.be  instances 
in  which  an  acceptance  can  be  inferred.^"  No  writing  or  other 
formality  of  acceptance  is  necessary,^^  and  it  is  said  that  a 
grant  beneficial  to  the  incorporators  will  be  presumed  to  be 
accepted  without  any  indication  thereof  by  the  grantees.'''  The 
presumption  of  acceptance  is  a  presumption  of  fact  and  not  of 
law,  and  is  subject  to  rebuttal  by  showing  that  there  was  no 
acceptance."*  The  grant  of  a  charter  by  special  act  of  the  leg- 
islature to  the  applicants  is  sufficient  evidence  of  their  accept- 
ance.®" And  the  signing  by  any  applicant  of  call  for  organiza- 
tion of  the  corporation  is  evidence  of  acceptance  by  hihi."  But 
if  accepted  at  all,  the  chai-ter  must  be  taken  as  it  stands  in  its 
entirety  and  unconditionally.  A  charter  takes  effect  imme- 
diately upon  its  acceptance  by  the  incorporators."^  It  must  be 
accepted  unconditionally  and'  as  offered  by  the  legislature."^ 
After  acceptance  no  withdrawal  of  any  corporation  will  affect 


05  United  States  Bank  v.  Dand- 
rldge,  12  Wheat.  71;  Russell  v. 
M'Lellan,  14  Pick.  63;  Coffins  v. 
Collins,  17  Me.  440.  "The  Books 
of  a  corporation  are  the  regular 
evidence  of  its  doings,  and  the  ac- 
ceptance of  the  charter  should  be 
proved  by  them.  But  if  the  books 
have  not  been  kept,  or  have  been 
lost  or  destroyed,  or  are  not  ac- 
cessible to  the  party  upon  whom 
the  affirmative  lies,  then  the  ac- 
ceptance may  be  proved  by  impli- 
cation from  the  acts  of  the  mem- 
bers of  the  alleged  corporation." 
Hudson  v.  Carman,  41  Me.  84. 
Penobscot  Boom  Corp.  v.  Lamson, 
16  Me.  224,  33  Am.  Dec.  656. 

B6  Charles  River  Bridge  v.  War- 
ren Bridge,  7  Pick.  344;  Eastern 
R.  R.  Co.  V.  Boston  R.  R.  Co.,  Ill 
Mass.  125;  Bangor  R.  R.  Co.  v. 
Smith,  47  Me.  34;  Owen  v.  Purdy, 
12  Ohio  St.  73. 

5T  Russell  V.  McClellan,  14  Pick. 
€3. 

sswillcock  on  Mun.  Corp.  30; 
Green  v.  Seymour,  3  Sandf.  Ch. 
285; -Rex  v.  Pasmore,  3  T.  R.  240; 


Rex  v;  Amery,  1  T.  R.  589;  Rex  v. 
Cambridge,  3  Burr.  1656.  "It  is 
egually  well  established  that  it 
cannot  be  accepted  for  a  limited 
time,  and  if  it  hais  once  been 
received,  though  but  for  an  hour, 
or  even  a  moment,  It  is  conclusive 
and  obligatory."  Rex  t.  Barzey, 
4  M.  &  S.  255. 

B9  N«wton  V.  Carberry,  5  Cranch. 
C.  C.  632,  Fed.  Cas.  10190. 

eo  Atlanta  v.  Gate  City  Gas- 
Light  Co.,  71  Ga.  106;  Middlesex', 
etc.  V.  Davis,  3  Mete.  (Mass.)  133; 
Smead  v.  Indianapolis,  etc.,  11 
Ind.  104;  Newton  v.  Carberry,  5 
Cranch.  C.  0.  632;  Perkins  v.  San- 
ders, 56  Miss.  733;  St.  Joseph,  etc. 
R.  Co.  V.  Shambaugh,  106  Mo.  557; 
City  of  Atlanta  v.  Gate  City,  etc. 
Co.,  71  Ga.  106. 

61  Gleaves  v.  Brick  Church,  etc. 
Co.,  1  Sneed  (Tenn.)  491. 

«2  Frost  V.  Frostburg  Coal  Co., 
24  How.  278. 

■  63  Lyons  v.  Orange,  etc.  Co.,  32 
Md.  18;  Rex  v.  Amery,  1  Terni  R. 
689. 
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the  validity  of  the  corporation.'*  Acceptance  must  be  made 
within  the  limits  of  the  State  which  granted^ the  charter,  and 
by  the  corporators  in  their  constituent  capaqity,'"*  and  by  the 
persons  only  to  whom  the  offer  of  charter  was  made."'  Ac- 
ceptance by  a  person  named  in  the  charter,  is  a  prerequisite  to 
his  membership  in  the  corporation.''  The  charter  may  be  re- 
called at  any  time  before  acceptance,'^  but  it  is  irrevocable 
afterward."  After  grant  and  acceptance  of  the  charter  and 
full  organization  of  the  corporation  it  cannot  be .  dissolved 
without  consent  of  the  State.'"  Quo  warranto  proceedings  will 
lie  against  the  grantees  who  refuse  acceptance  of  the  charter, 
but  who  nevertheless  attempt  to  exercise  corporate  powers 
under  it."    Acceptance  is  a  question  for  the  jury.'^ 

Under  the  Indiana  Constitution  of  1851,  providing  that  "cor- 
porations other,  than  banking  shall  not  be  created  by  special 
act  but  may  be  formed  under  general  laws,"  a  special  charter 
was  granted  in  1840  to  a  railroad  corporation,  and  the  directors 
not  having  accepted  it  till  1852,  the  court  held  that  the  char- 
ter, though  granted  before  adoption  of  the  Constitution,  was 
not  accepted  before  such  adoption  and  therefore  no  corporation 
was  created  under  the  charter.'.^*  No  charter  can  be  enforced 
upon  any  association  of  persons  who  do  not  chose  to  accept  it. 
No  charter  of  incorporation  is  of  any  effect  until  it  is  accepted 
by  a  majority  of  the  grantees  or  persons  who  are  to  be  corpo- 
rators under  it.'^b 

§  68.  Constitutional  limitations  upon  the  State  Legislature. — 
Owing  to  the  evils  of  special  legislation  upon  the  subject'^  the 
creation  of  corporations  by  special  act  of  the  legislature  is  now 

64  Rex  T.  West-wood,  4  Barn  &  v.  Dawson,  16  Ind.  40,  1  Smitli 
C.  781,  1  Smitli  Cas.  71;  Baldwin      Gas.  69. 

V.  Hillsborough,  etc.  Co.,  1  Ohio  «» Dartmouth  v.   Woodward,    4 

Dec.  532;  Busey  v.  Hooper,  35  Md.  Wheat.  642. 

15,  6  Am.  Rep.  350.  ■?<)  McMahon  v.  Morrison,  16  Ind. 

65  Miller  v.  Ewer,  27  Me.  509;  172,  79  Am.  Dec.  "418;   Riddle  v. 
Smith  V.  Silver  Valley,  etc.  Co.,  64  Proprietor,  etc.,  7  Mass.  169. 
Md.  85,  54  Am.  Rep.  760.  ti  Thompson  v.  New  York,  etc. 

68  Rex  v.  Amery,  1  Term.  Rep.  R.  R.  Co..  3  Sandf.  Ch.  626. 

575.  72  Hammond  v.  Straus,  53  Md.  1. 

67  Ellis  V.  Marshall,  2  Mass.  269,  72a  State  v.  Dawson,  16  Ind.  40 
3  Am.  Dec.  49;  Richmond  Factory  (1861);  Aspinwall  v.  Daviess 
Assn.  V.  Clark,  61  Me.  351.  County,  22  How.  (U.  S.)  364. 

68  Lincoln  Bank  v.  Richardson,  72b  Grant  on  Corporations,  pp. 
1  Greenl.  79,  10  Am.  Dec.  34;  Mis-  13  and  18. 

sissippi  Society,  etc.  v.  Musgrove,  7s  Wells,  Fargo  &  Co.  v.  NorUi- 
44  Miss.  820,  7  Am.  Rep.  723;  State      ern  Pac.  Ry.  Co.,  33  Fed.  469. 
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prohibited  or  restricted  by  the  Constitutions  of  most  of  the 
States  of  the  Union,  and  corporations  are  formed  under  gen- 
eral laws,  sometimes  called  enabling  acts ;  and  by  act  of  Con- 
gress the  Territories  are  prohibited  from  granting  private  char- 
ters,''*  but  corporations  may  still  be  created  under  a  special 
act  in  the  absence  of  any  prohibition  against  it.''°  Acts  grant- 
ing exclusive  privileges  or  frai^chises,  unless  for  services  to 
the  public,  are  also  generally  prohibited  by  State  Constitu- 
tionsJ"  A  constitutional  prohibition  against  the  creation  of 
a  corporation  by  special  act  has  no  retroactive  power  to  .in- 
validate a  prior  charter,  although  the  actual  organization  of 
the  corporation  was  subsequent  to  such  prohibition.''^  An  old 
special  charter  may  be  amended  notwithstanding  a  subsequent 
Constitution  prohibits  the  grant  of  any  special  charter ;  ''*  and 
may  be  amended  by  merely  regulating  powers  already  pos- 
sessed by  the  corporation.'*  A  constitutional  forbidding  of 
special  act  of  incorporation  does  not  prevent  a  special  act  grant- 
ing right-of-way  to  a  previously  existing  street  railway.*"  Such 
a  prohibition  does  not  prevent  the  passage  of  a  special  act  cur- 
ing defects  in  the  organization  of  a  corporation  formed  under 
a  general  incorporation  law.*^  A  charter  granted  by  special 
act  is  not  affected  by  the  general  -laws  of  the  State,  wherein 
they  are  inconsistent  with  the  special  act.*^  ■  Subsequently 
granted  special  charters  are  subject  to  a  general  statute  re- 
serve the  right  to  amend  or  repeal.*'  An  ultra  vires  contract 
is  not  protected  by  the  contract  clause  of  the  federal  constitu- 
tion.'^a  The  statute  requiring  annual  reports  by  corporations 
and  declaring  failure  to  make  them  prima  facie  evidence  of 

74  U.  S.  Revised  Statutes,  §  1889.  79  Bohmer  v.  Hoffen,  161  N.  T. 
Carver   Mercantile   Co.   v.   Hulme      390  (1900). 

(1888),  7  Mont.  566;  so  Smith    v.    Indianapolis,    etc. 

75  Downing    v.     Indiana    State      Ry.  Co.,  63  N.  E.  8«  (1902). 
Board  of  Agriculture,  129  Ind.  443.  si  State  v.  Webb,    110   Ala.   214 

70  Gordon  v.  Winchester,  etc.  (1896). 
Assn.,  12  Bush.  (Ky.)  110;  In  re  sa  park  Bank  v.  Remsen,  158  TJ. 
Philadelphia  &  Trenton  R.  Co.,  6  S.  337  (1895);  United  States  v. 
Whart.  (Pa.)  25;  New  Orleans  Stanford,  169  U.  S.  412  (1896); 
Water  Co.  v.  Rivers,  115  U.  S.  674;  ss  Watson  Seminary  v.  Pike  Co. 
New  Orleans  Gas  Co.  v.  Louisiana  Court,  149  Mo.  57  (1899) ;  Louis- 
Light  Co.,  115  U.  S.  674.  ville'  Water  Co.  v.  Clark,  143  U.  S. 

77  state  V.   Hancock,    2   Penne-  1  (1892) ;  Re  Lee's  Bank  of  Buf- 
well   (D^l.),  252   (1899).  falo,  21  N.  Y.  9  (1860). 

78  St.  Joseph,  etc.  R.  R.  Co.  v.  ssa  Westminster,  etc.  v.  City  of 
Shamhaugh,  106  Mo.  557  (1891).  Westminster,   56    Atl.    990    (Md. 

1904). 
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non-user,  sufficient  to  authorize  a  forfeiture  of  the  charter,  is 
not  repugnant  to  the  contract  clause  of  the  federal  constitu- 
tion.^to 

§  68a.  Creation  by  acquisition  of  existing  charter, — The 
purchasers,  assignees  or  mortgagees  of  the  property  and  fran- 
chises of  a  corporation  do  not,  by  the  mere  purchase,  assign- 
ment or  mortgage,  .become  a  body  corporate  or  authorized  to 
transact  business  as  a  corporation,  until  they  become  incor- 
porated under  legislative  authority.'*  But  an  organized  cor- 
poration may  assign  its  franchises  to  another,  duly  corpo- 
rated,  although  the  Constitution,  in  providing  for  incorpora- 
tion under  general  law,  prohibits  creation  of  incorporations  by 
special  acts.'*  An  authorized  sale  and  transfer  of  its  charter 
and  franchises  by  an  existing  corporation  constitutes  aban- 
donment of  its  charter  and  a  grant  de  novo  to  the  purchasers 
of  the  rights  and  franchises  which  belonged  to  the  original  in- 
corporators.'* A  corporation  without  authority  under  its  own 
charter  to  exercise  rights  and  powers  of  another  corporation 
does  not  succeed  to  such  rights  and  franchises  by  purchase  of 
the  property  of- such  other  corporation,  though  it  purchase  all 
of  such  property  employed  by  that  corporation  in  the  business 
it  was  chartered  to  engage  in.'^  j 

83b  People  V.  Rose,  69  N.  E.  762,  ss  people  v.  Stanford  (1888),  77 

207  111.  352  (1904);  and  see  Yates  Cal.  360;  Santa  Ana  Water  Co.  v. 

V.  People,  207  111.  316  (1904).  Town  of  Buenaventura  (1893),  56 

84  Rogers  V.  Nashville,  etc.  Ry.,  Fed.  339. 

91  Fed.  299  (1898),  Memphis,  etc.  ss  state  v.  Sherman,  22  Ohio  St. 

R.  Co.  v.  Railroad  Commrs.,   112  411. 

V.  S.  609  (1884);  Chaffe  v.  Ludel-  87  Southern  Ry.  Co.  v.  Mitchell, 

ing  (1875),  27  La.  Ann.  607;  37  So.  85  (Ala.  1904);  Rogers  v. 
Welsh  V.  Old  Dominion,  etc.  Ry.  '    Nashville,   etc.   Ry.,    91  Fed.    299 

Co.   (1890),  65  Hun.  650,  10  N.  Y.  (1898);    Memphis,  etc.   R.  Co.  v. 

Supp.     174;     .State     v.     Morgan  Railroad  Commrs..  112  U.  S.  609 

(1876),  28  La!  Ann.  482.  (1884). 
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A. 

GENERAL  ENABLING  ACTS. 

§  69.  General  enabling  acts. — In  compliance  with  the  con- 
stitutional provisions  mentioned  in  the  foregoing  section,  the 
legislatures  of  the  several  States  have  enacted  general  laws 
for  the  formation  of  ordinary  business  corporations.  These 
acts  generally  provide,  in  substance,  that  the  persons  purposing 
to  form  a  corporation  shall  sign  and  acknowledge  an  instru- 
ment called  the  articles  of  association,  setting  forth  the  name 
of  the  corporation,  the  object  for  which  it  is  to  be  formed,  the 
principal  place  of  business,  the  amount  of  its  capital  stock  and 
the  number  of  shares  into  which  it  is  to  be  divided,  and  the 
duration  of  the  corporate  existence.  These  articles  being  filed 
in  the  office  of  the  secretary  of  State  or  in  designated  courts 
of  record,  a  certificate  is  issued  therefrom,  reciting  that  the 
provisions  of  the  act' have  been  complied  with,  and  thereupon 
the  incorporators  are  vested  with  corporate  existence  and  the 
general  powers  incident  thereto.  Exceptions  are  made  in  these 
statutes  with  respect  to  railway,  insurance  and  banking  com- 
panies, the  formation  of  which  is  provided  .for  by  separate 
acts.  The  statutes  of  New  York,  being  regarded  as  typical  of 
American  legislation  upon  the  subject  in  hand,  are  here  given.* 

1  The  New  York  Act  of  1875,  ch..  locality  of  its  business.  3.  The 
611,  so  far  as  it  relates  to  the  amount  and  description  of  the 
initiatory  steps  in  the  formation  capital  stock.  4.  The  number  of 
of  ordinary  business  corporations  shares  of  which  such  capital  stock 
is  as  follows:  —  §  3.  Whenever  shall  consist.  5.  The  location  of 
five  or  more  persons,  a  majority  the  principal  business  office.  6. 
of  whom  shall  be  citizens  and  The  duration  of  the  corporation, 
residents  of  this  State,  shall  pro-  which,  however,  shall  not  exceed 
pose  to  form  a  corporation  under  fifty  years.  §  4.  Such  certificate 
'  the  provisions  of  this  act,  they  shall  be  filed  in  the  office  of  the 
shall  make  a  certificate  to  that  Secretary  of  State,  and  the  Sec- 
effect,  which  certificate  shall  be  retary  of  State  ■  shall  thereupon 
signed  by  each  of  such  persons  issue  a  license  to  the  persons 
and  duly  acknowledged  by  them  making  such  certificate,  empower- 
before  some  officer  authorized  to  ing  them  as  commissioners  to 
take  acknowledgments  under  the  open  books  for  subscriptions  to 
laws  of  this  State.  Such  certifi-  the  capital  stock  of  such  corpora- 
cate  shall  set  forth:  1.  The  name  tion  at  such  times  and  places  as 
of  the  proposed  corporation.  2.  they  may  determine;  but  no 
The  object  for  which  it  is  to  be  license  shall  be  issued  in  the  case 
formed,  including  the  nature  and  of  a  proposed  corporation,  having 
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§  70.  Persons  who  may  be  incorporated. — A  corporation 
may  be  composed  entirely  of  natural  persons,  or  of  natural  per- 
sons and  corporations,  or  of  corporations  only.^  The  right  to 
form  corporations  is  conferred  upon  individuals,  upon  any  per- 
son capable  of  contracting,  and  regardless  of  residence  in  the 
absence  of  any  statute  requiring  corporators  to  be  residents 
or  citizens  of  the  State.'    When  residence  only  is  required. 


the  same  name  as  an  existing  cor- 
poration in  this  State,  or  a  name 
so  nearly  resembling  that  of  an 
existing  corporation  as  to  he  cal- 
culated to  deceive.  Within  ten 
days  after  the  said  subscribers' 
meeting,  said  commissioners  shall 
file,  in  the  office  of  the  Secretary 
of  State,  a  verified  record  of  the 
proceedings  thereof,  containing  a 
copy  of  the  >  subscription  list,  a 
copy  of  the  by-laws  adopted,  and 
the  names  of  the  directors  chosen. 
Thereupon  the  Secretary  of  State 
shall  issue  to  said  directors  a  cer- 
tificate, setting  forth  that  said 
corporation  is  fully  organized  in 
accordance  with  this  act.  Such 
certificate  shall  include  a  copy  of 
the  original  certificate  provided 
for  in  section  three  of  this  act,  the 
date  and  place  of  the  subscribers' 
meeting,  the  namies  of  the  direct- 
ors elected,  and  a  statement  that 
all  the  provisions  of  this  act  have 
been  duly  observed  in  the  organ- 
ization of  such  corporation.  A 
copy  of  Such  certificate  shall, 
within  ten  days  after  the  issuing 
thereof  by  the  Secretary  of  State, 
be  filed  In  the  office  of  the  clerk 
of  the  county  in  which  the  princi- 
pal business  office  of  such  corpo- 
ration is  situated.  Such  certifi- 
cate shall  be  recorded  at  length  in 
a  book  to  be  kept  in  the  office  of 
the  Secretary  of  State  to  be  known 
as  the  record  of  incorporations, 
and  also.  In  a  similar  book  in  the 
office  of  the  county  clerk  afore- 
said. Such  certificate,  or  a  copy 
thereof  duly  certified  by  the  Sec- 


retary of  State  or  his  deputy, 
shall  be  presumptive  evidence  of 
the  incorporation  of  the  corpora- 
tion named  therein,  in  all  courts 
and  proceedings  in  this  State. 
The  Secretary  of  State  shall  re- 
ceive for  the  filing  and  issuing  of 
all  the  the  necessary  documents 
in  and  about  the  organization  of 
a  corporation  uilder  this  act,  the 
sum  of  ten  dollars,  and  for  each 
certified  copy  of  certificate  of  in- 
corporation the  sum  of  three  dol- 
lars, which  sum  shall  be  paid  into 
the  Treasury  of  the  State,  and 
county  clerks  shaJl  receive  the 
fees  now  allowed  by  law.  Upon 
every  amendment  of  the  by-laws 
of  any  such  corporation,  ^,  copy 
of  the  amended ,  by-laws  shall  be 
filed  In  the  office  of  the  Secretary 
of  State  and  of  such  county  clerk, 
and  shall  not  take  effect  until  so 
filed,  and  a  copy  thereof,  certified 
by  the  Secretary  of  State,  or  his 
deputy,  shall  be  received  as  pre- 
sumptive, evidence  of  such 
amended  by-law  in  all  courts  and 
proceedings. 

2  tJniv.  of  Maryland  v.  Williams, 
9  Gill  &  J.  (Md.)  365. 

3  Central  R.  Co.  v.  Pennsylvania 
R.  Co..  31  N.  J.  Eq.  475;  Humph- 
reys V.  Mooney,  5  Colo.  282; 
Demarest  v.  Flack,  128  N.  Y.  205, 
13  L.  R.  A.  854;  Lancaster  v.  Am- 
sterdam Imp.  Co.,  140  N.  Y.  576, 
24  L.  R.  A.  322;  Cammeyer  v. 
United,  etc.  Churches,  2  Sandf. 
Ch.  (N.  Y.)  186;  Commonwealth 
V.  Detwiller,  131  Pa.  St.  614.  7  L. 
R.  A.  357. 
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citizenship  is  not  necessary.*  Neither  infants  nor  persons  non 
compos  mentis  may  be  corporators,  they  havi^ig  no  power  to 
contract.^  A  corporation  is  generally  formed  by  natural  per- 
sons, but  it  may  also  be  composed  of  persons  in  their  political 
capacity  or  of  members  of  other  corporations.^  A  corporation 
may  be  composed  of  other  corporations,  or  of  partnerships,  as 
well  as  of  individuals."^- 

State  corporations. — It  is  clear  that  the  State  may  acquire  and 
hold  shares  in  a  private  corporation,  and  be  governed  by  the  same 
rules  as  in  the  case  of  a  private  individual.  And  it  is  equally 
clear  that  municipalities,  counties  and  subdistricts,  as  a  part  of 
the  State  government,  are  State  corporations.  But  the  State 
may  also  create  as  a  State  corporation,  a  business  stock  company 
and  own  and  control  all  its  stock  with  exemption  from  taxation 
as  a  State  agency.  In  short,  the  State  may  grant  a  charter  to 
itself.  "It  is,  we  think,  a  sound  principle,  that  when  a  govern- 
ment becomes  a  partner,  in  any  trading  company,  it  divests  it- 
self so  far  as  concerns  the  transactions  of  that  company,  of  its 
sovereign  character  and  takes  that  of  a  private  citizen ;  instead  of 
communicating  to  the  company  its  privileges  and  prerogatives,  it 
descends  to  a  level  with  those  with  whom  it  associates  itself,  and 
takes  the  character  which  belongs  to  its  associates,  and  to  the 
business  which  is  to  be  transacted.  Thus,  many  States  of  this 
Union  which  have  an  interest  in  banks  are  not  enabled  to  sue, 
even  in  their  own  courts ;  yet  they  never  exempt  the  corpora- 
tion from  being  sued.  Thus,  the  State  of  Georgia,  by  giving 
to  the  bank  the  capacity  to  sue  and  be  sued,  voluntarily  strips 
itself  of  its  sovereign  character  so  far  as  respects  the  transac- 
tions of  the  banks  and  waives  all  privileges  of  that  character. 
As  a  member  of  a  corporation,  a  government  never  exercises 
its  sovereignty.  It  merely  acts  as  a  corporator,  and  exercises 
no  other  powers  in  the  management  of  the  affairs  of  the  cor- 
poration, than  are  expressly  given  by  the  incorporation  act."  ^^ 

§  71.  Number  of  incorporators. — The  general  incorporation 
laws  almost  invariably'  require  a  certain  number  of  corpora- 
tors, more  than  one.    But  in  the  absence  of  any  such  require- 

*Moxie,  etc.  Co.  v.  Baumbach,  sKyd  on  Corp.  I  32. 

32     Fed.      205;     Humphreys      v.  eamu  v.  Nisbet,  100  Ind.  .341; 

Mooney,  5  Colo.  282.  Booth  v.  Robinson,  55  Md.  419. 

6  In  re  Globe  Benevolent  Miit  ebBank   of    United    States    v. 

Assn.,  63  Hun.  (N.  Y.)  363.  Planters'  Bank,  9  Wheat.  907. 
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ment,  and  of  any  constitutional  prohibition^  there  is  nothing- 
to  prevent  a  State  from  creating  a  corporation  composed  of 
only  one  person. 

§  71a.  "One  man  corporation."  Corporation  sole. — A  grant 
of  corporate  powers  to  one  person  and  his  associates  and  suc- 
cessors does  not  require  him  to  take  associates.  It  in  effect 
confers  upon  him  alone  the  right  to  exercise  all  the  corporate 
powers,  and  his  acts,  within  the  corporate  sphere  of  action, 
are  the  acts  of  the  corporation.''  Unless  so  expressly  author- 
ized by  statute,  no  one  individual  may  form  a  corporation  con- 
sisting of  himself  only,  and  thus  conduct  his  business  with- 
out any  personal  liability.*  But  one  man  may  purchase  all  the 
shares  of  capital  stock  of  a  corporation  and  continue  its  busi- 
ness in  the  corporate  name.'  If  a  sole  stockholder  wrongfully 
cause  all  the  property  of  the  corporation  to  be  transferred 
to  himself  he  may  be  held  responsible  for  the  corporation's 
debts.^"  If  all  the  shares  of  a  corporation  become  vested  in  a 
single  person,  the  fact  does  not  make  him  a  corporation  sole, — 
the  corporation  aggregate  retains  its  original  character,  for  the 
holder  of  all  the  shares  may  at  any  time  redistribute  them 
among  many  persons."  All  the  shares  of  a  corporation  may 
be  held  by  a  single  person,  and  yet  the  corporation  continue 
to  exist.^^  The  stockholders  are  not  the  private  and  joint 
owners  of  the  property  of  a  corporation.  As  natural  persons 
they  are  merged  in  the  corporate  identity.  Though  one  stock- 
holder of  a  corporation  acquire  and  own  all  the  stock,  and  in 
effect  own  all  the  property  of  the  corporation,  he,  nevertheless, 
has  no  power  to  alienate  it.  Only  the  corporation  can  convey 
the  corporate  property.  Such  sole  stockholder  has  no  title  to 
the  property  until  a  division  is  made  by  the  corporation  upon 
its  dissolution.  Until  then  the  corporation  is  the  absolute 
owner  and  vested  with  the  legal  title.     Although  such  sole 

7  Louisville  Banking  Co.  v.  etc.  Co.,  L.  R.  App.  Cas.  (1897) 
Eisenman,  94  Ky.  83,  42  Am.  St.  22.  See  Montgomery  v.  Forbes, 
Rep.  335;   Swift  V.  Smith,  65  Md.      148.  249,  Wilgus  Cas. 

428,  57  Am.  Rep.  336.  11  Angle    v.    Chicago,  etc.    Ry. 

8  Penobscot  Boom  Corp.  v.  Lam-      Co.,  151  U.  S.  1. 

son,  6  Me.  224,  33  Am.  Dec.  656.  12  Russell  v.  McLellan,  14  Pick. 

9  Louisville  Banking  Co.  v.  63;  Newton  Mfg.  Co.  v.  White,  42 
Eisenman,  94  Ky.  83,  42  Am.  St.  Ga.  148;  Baldwin  v.  Canfleld,  2© 
Rep.  335;  Swift  v.  Smith,  65  Md.  Minn.  43;  Louisville  Bkg.  Co.  v. 
428,  57  Am.  Rep.  336..  Eisenman,  94  Ky.  83,  42  Am.  St. 

10  Louisville    V.    Kauffman,   105      Rep.  335,  19  L.  R.  A.  684. 
Ky.   131;     Salomon    v.    Salomon, 
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owner  has  an  equitable  title  he  is  not  the  legal  owner,  the  legal 
title  is  in  the  corporation.  As  illustration,  the  sole  heir  of  an 
estate  has  no  legal  title  to  any  of  its  property  before  distribu- 
tion by  the  administrator.  Until  such  distribution  the  admin- 
istrator holds  the  legal  title,  and  the  equitable  title  in  the  heir 
is  not  subject  to  execution  or  attachment  or  other  legal  proc- 
ess for  his  debts.^^  The  fact  that  all  the  corporate  shares  be- 
come the  property  of  a  single  owner  does  not  operate  to  dis- 
solve the  corporation  or  make  him  personally  liable  for  its 
debts.  The  corporate  property  remains  liable  for  them  and 
his  individual  estate  is  exempt.^* 

§  72.  Articles  of  incorporation.  They  and  the  statute  are 
the  charter. — The  character  of, a  corporation  is  determined 
from  its  articles  of  incorporation  and  the  statute  authorizing 
its  incorporation.^^  In  some  form,  as  articles  of  incorporation 
or  certificate  of  association,  the  general  laws  require  the  cor- 
porators to  sign  and  record  their  agreement,  to  be  addressed 
to  some  public  officer,  usually  the  secretary  of  State,  and  with- 
out such  articles  there  can  be  no  incorporation.^"  A  legal  in- 
corporation requires  not  only  legislative  authority  but  also 
agreement  between  the  incorporators.^'^  When  a  corporation 
is  created  by  special  legislative  act,  that  constitutes  the  char- 
ter, which,  when  accepted  ^*  by  the  incorporators,  becomes  the 
constitution  of  the  corporation  in  connection  with  such  arti- 
cles of  association  as  the  corporators  may  have  entered  into. 
Almost  all  the  States  have  adopted  constitutional  prohibition 
against  incorporation  by  special  act  and  against  the  grant  by 
the  legislature  of  any  special  privilege  to  any  corporation  or 
individual  and  have  adopted  general  incorporation  laws  upon 

13  Button   V.   Hoffman,   61  Wis.  Neb.  416;  New  York  Cable  Co.  v. 

20   (1884);  Wheelock  v.  Moulton,  Mayor,  104  N.  Y.  1;  McCallion  v. 

15  Vt.  519    (1843);    Winona,   etc.  Hibernia,  etc.  Co.,  70  Cal.  163;  In 

R.  Co.  V.  St.  Paul,  etc.  R.  Co.,  .^3  re  D«veaux,  54  Ga.  637;, Van  Pelt 

Minn.  359;   King    v.    Barnes,  109  v.  Home,  etc.  Assn.,  79  Ga.  439; 

N.  Y.  267;  Murphy  v.  Hanrahan,  In  re    National    Literary    Assn., 

50  Wis.  485,  7  N.  W.  436.  30  Pa.  St.  150. 

1*  Louisville,  etc.   Co.  v.  Eisen-  17  Green  v.   Knife,    etc.   Co.,  35 

man,  94  Ky.  83,.  19  L.  R.  A.  684,  Minn.  155. 
42  Am.  St.  Rep.  335.  is  State  v.  Dawson,  16  Ind.  40; 

15  McLeod  V.  Lincoln,  etc.  Univ.,  State  v.  Bull,  16  Conn.  179;  Smith. 

96     Neb.^    265     (1903);     Republi-  v.  Silver,  etc.  Co.,  64  Md.  85,  54 

can,  etc.  Mines  v.  Brown,  19  U.  S.  Am.  Rep.  760;  Quinlin  v.  Houston, 

App.  203  58  Fed.  644.  etc.  Ry.  Co.,  89  Tex.  356. 

10  Abbott  V.  Omaha,  etc.  Co.,  4 
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compliance  with  which  persons  may  freely  incorporate.  The 
articles  of  incorporation  are  the  legislature's  agreement  and 
contract'  of  incorporation  as  between  the  members,  and  when 
executed  and  filed  with  the  proper  officer  of  the  State  in  com- 
pliance with  the  general  incorporation  law,  constitutes  the 
charter,^"  and  is  a  contract  between  the  State  and  the  corpo- 
rators and  shareholders,  but  subject  to  all  the  conditions  and 
reservations  provided  by  the  Constitution  and  statutes  of  the 
State.^"  The  obligations  of  this  contract  are  protected  by  the 
Federal  Constitution  against  impairment  by  any  law  of  the 
State,  which  may  be  enacted  subsequent  to  acceptance  of  the 
charter  by  the  incorporators.  In  nearly  every  State  persons 
forming  a  corporation  under  general  laws  are  required  to 
make,  execute  and  sign  articles  of  incorporation.^^  The  arti- 
cles of  incorporation  are  also  called  the  certificate  of  incorpora- 
tion ;  anything  that  they  contain  or  provide  beyond  what  the 
statute  makes  necessary  is  unauthorized  and  inoperative.^^  For 
example,  a  provision  in  the  articles  of  a  manufacturing  corpo- 
ration that  it  may  purchase  a  railroad,  though  it  does  not  in- 
validate the  articles,  it  adds  nothing  to  the  corporate  powers.-^ 
The  rights  of  the  corporation  will  not  be  affected  by  such  un- 
authorized powers.^*  Whatever  the  general  law  authorizes 
to  appear  by  the  articles,  and  no  more,  should  appear  in  them.^° 
§  73.  Requirements  of  the  articles. — Substantial  compliance 
with  the  requirements  of  the  general  incorporation  law  is  a 
pre-requisite  to  the  right  of  forming  a  corporation  under  it.^" 

19  Pulford  V.  Fire  Department  of  rill,  61  Vt.  598;   Kaiser  v.  Law- 
City  of    Detroit,    31    Mich.    458;  rence  Sav.  Bank,  56  Iowa,  104,  41 
People  V.  Chicago  Gas  Trust  Co.,  Am.  Rep.  85;   State  v.  Critchett, 
130  111.  268,  17  Am.  St.  Rep.  319;  37  Minn.  13;    Unity    Ins.   Co.    v. 
Society   for    Visitat.    of    Sick    v.  Cram,  43  N.  H.  636. 
Commonwealth,  52  Pa.  St.  125,  91  22  Indiana,  etc.  Co.  v.  Ogle,   22 
Am.  Dec.  139;  Chicago,  etc.  Co.  v.  Ind.  App.  593  (1899). 
Town  of  Lake,  130  111.  42;  North  23  People  v.  Mount  Shasta  Mfg. 
Point,  etc.  Co.  v.  Utah,  etc.  Co.,  Co.,  107  Cal.  256  (1895). 
62  Pac.  167,  40  L.  R.  A.  851.  2*  Commonwealth  v.  Yetter,  190 

20'Gransers',    etc.    Ins.    Co.    v.  Pa.  St.  448  (1899). 

Camper,  73  Ala.  325;  Republican,  25  people  v.  Chicago  G.  T.  Co., 

etc.  Mines  v.  Brown,  19  U.  S.  App.  130  111.  268  (1889),  8  L.  R.  A.  497. 

203,  58  Fed.  644;   People  v.  Chi-  2c  :people  v.  Montecito,  etc.  Co., 

cago,  etc.  Co.,  132  111.  268,  17  Am.  97  Cal.  276,  33  Am.  St.  Rep.  172; 

St.   Rep.   319;    Hech  v.   McBwen,  Thornton  v.  Balcom,  85  Iowa,  198; 

12  Lea    (Tenn.),  97;   Knights  of  State    v.    Foulkes,    94    Ind.  493; 

Pythias  v.  Weiler,  93  Va.  605.  Gent  v.   Mfg.,   etc.   Ins.   Co.,   107 

21  Utley  V.  Union  Tool  Co.,  11  111.  652. 
Gray  (Mass.),  139;  Corey  v.  Mor- 
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Among  those  requirements  as  generally  conditions  precedent 
to  legal  incorporation  are  that  the  incorporators  must  sign, 
execute  and  acknowledge  articles  of  incorporation.^'  Such  ar- 
ticles have  the  effect  of  a  charter. ^^  There  can  be  no  incorpo- 
ration where  there  are  no  articles,  or  if  they  are  fatally  de- 
fective for  non-compliance  with  the  essential  requirements  of 
the  statute.^'  A  valid  subscription  may  be  made  by  signing 
the  articles  a<id  writing  after  the  signature  the  number  of 
shares  subscribed  for,  but  not  enforceable  until  the  articles  are 
acknowledged  as  required  by  the  statute.^"  When  a  certain 
number  of  persons  are  required  to  sign  the  articles  that  num- 
ber must  sign.^^  It  is  sufficient  to  sign  the  Christian  name  by 
initials.'^  When  required  by  the  statute  the  incorporators 
must  add  a  seal  to  their  names.^^  And  the  corporate  seal  or 
its  description  must  appear  in  the  articles.'*  The  articles  need 
contain  no  other  provisions  than  what  the  statute  requires, 
whatever  else  is  contained  if  unauthorized,  will  not  invalidate 
the  articles,  but  will  be  treated  simply  as  surplusage.^'  Simply 
including  them  in  the  articles  can  confer  upon  the  corporation 
no  power,  privilege  or  immunity  not  prescribed  by  the  legis- 
lature.^® Any  act  of  the  company  done  in  pursuance  of  any 
such  unaUthorize4,  provisions  will  be  void,  but  until  pror 
ceeded  against  by  the  State  for  abuse  of  its  franchises  its  cor- 
porate rights  will  not  be  affected  by  such  provisions.^'  Cer- 
tificate of  incorporation  by  some  officer  or  court  must  be  ob- 
tained when  required,  as  condition  precedent  to  corporate  ex- 
istence.^'  If  granted  by  authority  the  certificate  is  not  re- 
s' See  note  16,  supra.  32  state  v.  Beck,  81  Ind.  500. 

28  NorthPoint,  etc.  Co.  v.  TJtah,  ss  Griffin  v.  Clinton,  etc.  Co..  1 
etc.  Co.,  52  Pao.  168,  40  L.  R.  A.  West.  Law.  M..  31  Fed.  Cas.  5816. 
851,  16  Utah.  246.                                     3*Vawter  v.   Franklin   College, 

29  Kew  York  Cable  Co.  v.  Mayor,      53  Ind.  88. 

104  N.  T.  1;   McCallion  v.  Hiber-  S5  Oregon  R.  Co.  v.  Oregonlan  R. 

nia,  etc.  Co.,  70  Cal.  263.  Co.,  130  U.  S.  1;   Albright  v.  La- 

soCoppage  v.  Hutton,   124  Ind.  Fayette,  etc.  Co.,  102  Pa.  St.  411; 

401,    7-  Li.   R.   a.   591;    Multon   v.  Bigelow  v.  Gregory,  72  111.  197. 
Clayton,  54  Iowa,  425;  Phoenix,  etc.  se  Eastern   Plank   Road    Co.    v. 

Co.  V.  Badger,  67  N.  Y.  294;  Cray-  Vaughan,  14  N.  Y.  546;  In  re  Med. 

ens  V.  Cotton  Mills,  120   Ind. '6;  College  of  Philadelphia,  3  Whart. 

People    V.    Montecito   "Water    Co.,  (Pa.)  445. 
97  Cal.  276,  33  Am.  St.  Rep.  172.  st  Eastern  Plank  Road    Co.    v. 

31  Heinige  v.  Adams,  etc.  Co.,  81  Vaughan,  14  N.  Y.  546;   Hecht  v. 

Ky.   300;    State    v.    Central,    etc.  McBwen,  12  Lea  (Tenn.),  97. 
Assn.,  29  Ohio  St.  399;  Working-  as  Stowe  v.   Flagg,   72   111.   397; 

men's   Bldg.,    etc.    Assn.   v.   Cole-  Painesville  v.  Hudson  R.  Co.,  11 

man,  89  Pa.  St.  428.  Ohio  St.  516. 


§  73.]        OEGANIZATION  UNDER  GENEKAL  LAWS.  .81 

vocable  within  the  time  allowed  by  statute  for  completion  of 
organization."*  The  articles  must  state  the  name  and  the  ob- 
ject or  purpose  of  the  proposed  corporation.*"  The  purposes 
must  be  set  out  in  substantial  compliance  with  the  statute.*^ 
The  articles  must  name  and  locate  the  principal  place  of  busi- 
ness of  the  proposed  corporation."  The  articles  must  name 
the  directors  and  their  number.  If  required,  it  is  essential 
that  the  articles  shall  state  name,  number  and  residence  of  the 
directors  to  serve  for  the  first  year.  Unless  expressly  re- 
quired they  need  not  be  subscribers  to  the  stock  or  sharehold- 
ers." The  articles  generally  must  state  what  is  the  amount 
of  the  capital  stock,  and  into  how  many  shares  it  is  divided, 
and  how  much  stock  each  has  subscribed  for,  and  the  names 
and  residences  of  the  shareholders.  Unless  the  statute  so  re- 
quires it,  it  is  unnecessary  to  valid  incorporation  that  all  the 
capital  shall  have  been  subscribed  for.**  A  corporation  is  not 
created  merely  by  the  making  and  filing  of  the  articles  of  in- 
corporation, where  no  directors  have  been  chosen  and  no  stock 
subscribed  for  or  actually  paid  in.*"  The  statute  generally  re- 
quires subscription  to  and  payment  upon  some  designated 
percentage  of  the  capital  stock.  If  the  requirement  is  sub- 
stantially complied  with,  it  is  not  material  by  whom  the  pay- 
ments are  made.*'  The  articles  of  incorporation,  otherwise 
called  the  certificate  of  incorporation,  cannot  enlarge  or  re- 
strict the  charter  powers.  Any  restrictions  inserted  in  the 
articles  of  incorporation,  which  are  beyond  the  statements  re- 
quired in  the  general  statute  are  void.*^  Any  attempt  in  the 
articles  to  exempt  subscribers  to  stock  from  personal  liability 

39  Illinois     Watchcase     Co.     T,  **  Johnson  v.  Kessler,  76  Iowa, 

Pearson,  140  III.  423.  411;    Schenectady,  etc.  R.  Co.  v. 

*o  Attorney-General  v.  Lorman,  Thatcher,  11  N.  Y.  102. 

59  Mich.  157,  60  Am.  Rep.  287;  <6  state  v.  Fidelity,  etc.  Co.,  49 

People  V.  Beach,  19  Hun.  (N.  Y.)  Ohio  St  440,  16  L.  R.  A.  611. 

259.  40  Thompson,     Corps.      §      247; 

*i  People  V.  Cheeseman,  7  Colo.  Hendricks  v.  Academy  of  Music, 

376.  73  Ga.  437;    People    v.    Stockton, 

42  Montgomery  v.  Forbes,  148  etc.  R.  Co.,  45  Cal.  306,  13  Am. 
Mass.  249;  Harris  v.  McGregor,  Rep.  178;  State  v.  Central  Ohio, 
29  Cal.  124;  In  re  Spring  Valley  etc.  Assn.,  29  Ohio  St.  399;  Thorn- 
Water  Works,  17  Cal.  132;  People  ton  v.  Balcom,  35  Iowa,  198;  Park 
V.  Beach,  19  Hun.  (N.  Y.)  259.  v.  Swart,  92  Iowa,  37,    Tide  infra, 

43  Densmore    Oil    Co.    v.    Dens-  §  208. 

more,  64  Pi.  St.  43;  In  re  British  47  Indiana,  etc.  Co.  v.  Ogle.  22 

Provident,  etc.  Assn.,  5  Ch.  Div.      Ind.  App.  693  (1899). 

306. 

Vol.1  — 6. 
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to  corporate  creditors  on  their  subscription,  is  void.*'  Though 
such  unauthorized  provisions  are  void,  they  will  not  affect  the 
rights  of  the  corporation.*'  If  the  statute  allows  the  incor- 
porators to  include  special  provisions  in  their  articles  of  asso- 
ciation, the  corporation  may  provide  therein  for  a  lien  on  the 
stock  and  if  the  stock  certificate  refer  thereto,  the  purchaser 
of  such  certificate  takes  it  subject  to  such  lien.""  Any  unau- 
thorized power  inserted  in  the  articles  has  no  more  force  than 
a  by-law."^  When  a  corporation  is  organized  under  the  gen- 
eral laws  of  the  State,  and  a  charter  is  afterwards  granted  to 
it  by  the  legislature,  recognizing  its  existence  as  a  corporation, 
the  latter  act  does  not  supersede  the  former ;  but  so  far  as  they 
are  consistent  with  each  other,  they  together  form  the  charter 
of  the  company."^  A  charter  offered  for  the  approval  of  the 
court  should  not  contain  provisions  for  the  internal  manage- 
ment of  the  corporation  which  are  properly  the  subject  of  by- 
laws. The  proposed  charter  should  be  written  upon  a  single 
piece  of  paper  or  parchment."'  Under  the  Pennsylvania  act 
of  April  29,  1874,  relating  to  the  creation  of  corporations,  a 
proposed  charter  must  be  open  to  the  inspection  of  the  public. 
Although  this  is  not  especially  directed  by  the  act,  the  provis- 
ion requiring  advertisement  indicates  that  such  was  the  inten- 
tion of  the  legislature."* 

§  74.  Effect  of  irregularities  in  articles. — ^While  a  failure  of 
corporators  to  comply  with  the  conditions  precedent  is  fatal 
to  the  creation  of  a  de  jure  corpdration,  as  against  direct  at- 
tack by  the  State,  the  corporation,  till  thus  attacked,  will  be 
a  corporation  de  facto,  and  be  valid  against  collateral  attack, 
either  by  the  State  or  by  a  private  individual."'  Among  ex- 
amples of  such  non-compliance  with  the  essential  require- 
ments, that  is,  the  mandatory  requirements  of  the  statute,  are : 
Omission  to  state  the  place  of  residence  of  the  corporators,"" 
omission  to  state  the  principal  place  of  business,"^  omission  to 

<i8  Van  Pelt  v.  Gardner,  54  Neb.  bs  in   re    Stevedores'    Beneficial 

701   (1898).  Assn.  (1884),  14  Phila.  130. 

49  Common-wealth,  v.  Tetter,  190  si  in     re      Holy      Communion 

Pa.  St.  488  (1899).  Church  (1884),  14  Phila.  121. 

60  Mohawk  V.  Schenectady,  etc.  05  stout  v.  Zulick,  48  N.  J.  Law, 

78  Hun.  90  (1894) ;  Gibbs  v.  Long  599. 

Island  Bank,  83  Hun.  92  (1894).  csBusenback  v.  Attica,  etc.  Co., 

01  Sherman,  etc.  Co.  v.  Morris,  43  Ind.  265. 

43  Kan.  282  (1900) .  ^r  Kennett  v.  Woodworth-Mason 

62  Johnston  v.  Crawley,  25   Ga.  Co.,     68     N.      H.      432;     Harris 

316.  V.  McGregor,  29  Cal.  124;   People 
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State  the  number  of  directors,"'  and  omission  to  state  the 
amount  of  capital  stock."  Among  examples  of  substantial 
compliance  with  the  statute,  and  which,  though  not  literal 
compliance,  will  not  invalidate  the  corporation,  are:  Where 
the  name  of  the  proposed  corporation  specifically  indicated  the 
business  to  be  carried  on,  and  the  articles  not  otherwise  speci- 
fying the  purposes  or  object  of  incorporation ;  °"  where,  in  ac- 
knowledgment of  the  articles,  the  notary's  certificate  failed 
to  state  the  corporators  were  personally  known  to  him ;  "^ 
where  the  certificate  of  incorporation  failed  to  state  that  a 
certain  percentage  of  the  capital  stock  subscribed  had  been 
actually  paid  in  good  faith,  but  the  fact  was  that  the  corpora- 
tors had  property  of  market  value  in  excess  of  the  par  value 
of  the  capital  stock.^^ 

§  74a.  Waiver  of  irregularities. — Recognition  of  a  corpora- 
tion by  the  legislature,  as  a  legally  existing  corporation,  will 
waive  or  cure  irregularities  or  defects  in  the  corporate  organi- 
zation.*'  A  legislative  act  authorizing  a  municipal  corpora- 
tion to  sell  its  stock  in  a  railroad  company  is  recognition  of 
its  legal  existence  and  cures  defects  in  its  organization.^* 

§  75.  Filing,  publishing  and  recording  articles. — The  gen- 
eral incorporation  statutes  usually  require  the  articles  of  in- 
corporation to  be  filed  in  the  office  of  the  secretary  of  State, 
or  with  some  other  public  officer  and  their  publication  or  reg- 
istration in  some  form.  This  is  a  condition  precedent  to  legal 
incorporation.®^  Payment  of  the  filing  fees  is  generally  a  con- 
dition precedent."'    A  copy  of  the  articles  must  also  be  filed 

-V.  Beach,  19  Hun.   (N.  Y.)    259;  Bigelow  v.  Gregory,  73   111.  197; 

Clegg  V.    Hamilton,    etc.    Co.,    61  Indianapolis,  etc.  Co.  v.  Herkimer, 

Iowa,  121.  46   Ind.  142;    Clegg  v.   Hamilton, 

58  Reed  V.  Richmond  R.  Co.,  50  etc.  Co.,  61  Iowa,  121;  Childs  v. 
Ind.  342.  Hurd,  32  W.  Va.  66;  Gent  v.  Mfg. 

59  State  V.  Shelbyville,  etc.  Co.,  Ins.  Co.,  107  111.  653,  Wilgus  Cas.; 
41  Ind.  151;  Thornton  v.  Balcom,  Richmond  Factory  Assn.  v.  Clark, 
85  Iowa,  198.                     1  61  Me.  351;  Levering  v.  McLaugh- 

60  Van  Pelt  v.  Home  Bldg.  &  lin,  161  111.  417;  Gade  v.  Forest, 
lioan  Assn.,  79  Ga.  439.  >etc.   Co.,   165   111.    367;    Kaiser   v. 

81  People  V.  Cheeseman,  7  Colo.  Lawrence  Sav.  Bank,  56  Iowa,  104, 

376;    Johnston   v.   Ewen,  etc.,   35  41  Am.  Rep.  85;  Borough  of  Brad- 

111.  518.  dock  V.   Pennsylvania  Water  Co., 

62  State  V.  Wood,  13  Mo.  App.  189  Pa.  St.  379;  People  v.  Monte- 
139.  cito,  etc.  Co.,  97  Cal.  276,  33  Am. 

63  State  V.  Webb,  110  Ala.  214.  St.  Rep.  172. 

64  Town  of  Andes  v.  Ely,  158  U.  '  6s  Union  Horseshoe  Works  v. 
S.  312.  Lewis,  1  Abb.    (U.   S.)    518,   Fed. 

65  Stowe  V.  Flagg,  72  111.  397;  Cas.  14365. 
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for  record  with  the  county  recorder,  if  so  required.'^  Error  by 
recording  in  the  wrong  book  will  not  invalidate  the  incorpora- 
tion." A  record  made  in  violation  of  agreement  among  the 
incorporators,  is  void.**  Publication,  when  required,  must  be 
made,  giving  fiotice  of  application  for  incorporation.'"'  A  pub- 
lication of  the. articles  of  incorporation  which  fails  to  set  forth 
the  names  of  the  incorporators,  the  amount  of  the  capital 
stock,'^  the  time  when  the  corporate  existence  shall  begin  and 
terminate,  and  where  the  principal  place  of  business  shall  be, 
is  insufficient,  but  irregularities,  as  the  failure  of  the  notary 
to  certify  that  those  signing  the  articles  of  association  were 
personally  known  to  him,  is  not  fatal ; '"'  and  a  requirement 
that  articles  of  incorporation  shall  be  recorded  in  the  county 
clerk's  office  in  a  book  kept  for  that  purpose,  is  satisfied,  so 
far  as  the  corporation  is  concerned,  by  filing  the  articles  for 
record.''  The  antedating  of  incorporation  articles  by  the  Sec- 
retary of  State  upon  their  being  filed,  or  the  omission  of  the 
subscribers'  residences  in  the  articles,  has  been  held  to  be  no 
ground  for  quo  tvarranto  proceedings  against  the  corporation.'* 
It  has  also  been  held  that  the  articles  of  association  are  prop- 
erly signed,  although  only  the  initial  letter  of  the  Christian 
inames  is  used,'^  and  that  the  "principal  place  of  business"  is 
sufficiently  designated  by  the  name  of  a  city.'*  Many  irregu- 
larities occur  in  the  formation  of  companies  under  general  in- 
corporation laws,  which,  while  they  might  be  made  the  basis 
of  proceedings  on  the  part  of  the  State  to  oust  the  corpora- 
tion of  its  franchises,  do  not  affect  the  legality  of  its  existence 
with  respect  to  persons  with  whom  it  deals."    And  even  the 

67  Creawell  v.  Oberly,  7  Bradw.  ciation,  and  shows,  in  connection 
(111.)  281;  Hurt  v.  Salisbury,  55  with  the  order  granting  it,  that 
Mo.  310;  National  Bank  v.  Davies,  the  charter  was  sufficient.  Van 
43  Iowa,  424.  Pelt  v.  Home  Building  and  Loan 

68  Walton  V.  Riley,  85  Ky.  413.  Assn.  (1887),  79  Ga.  439. 

69  Ricker  v.  Larkin,  27  111.  App.  t2  people  v.  Cheeseman,  7  Colo. 
625.  376. 

70  Thornton  V.  Balcom,  85  Iowa,  ts -Walton  v.  Riley  (1887),  85 
198.  Ky.  413. 

71  Adams  v.  West  Lake  Mfg.  Co.,  t*  state  v.  Foulkes,  94  Ind.  493. 
81  Ky.  300  (1885);  Clegg  v.  Ham-  75  state  v.  Beck  (1883),  81  Ind. 
ilton  &  Weight    County    Grange  500. 

Co.    (1884),    61    Iowa,   121.    But  7o  Ba;  porfe  Spring  Valley  Water 

the  charter  of  a  private  corpora-  Works,  17  Cal.  132. 

tion  is  not  void  where  the  petition  77  Humphrey  v.  Mooney  (1882), 

states  the  name,   and  by  it  the  5  Colo.  382.    And  see  cases  cited 

purposes  and  objects  of  the  asso-  supra,  §§  118,  125,  127. 
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State  itself  may  be  barred  from  proceeding  against  the  cor- 
poration by  lapse  of  time,  as  where  for  nineteen  years  a  turn- 
pike company  had  acted  under  articles  of  incorporation  de- 
fective in  failing  to  set  forth  the  location  of  its  route."  Re- 
cording the  certificate  with  the  recorder  of  the  county,  or  in- 
some  other  designated  office,  is  usually  the  necessary  and  final 
step  which  gives  the  corporation  its  life  and  franchises.'* 

§  76.  Purposes  and  objects  of  incorporation. — The  objects 
of  the  proposed  corporation  must  be  particularized  in  the  arti- 
cles of  association,  as  every  associate  has  a  right  to  know  from 
the  charter  itself  what  are  the  purposes  of  the  corporation  and 
the  means  or  methods  of  accomplishing  them.'"  But  they 
should  not  contain  provisions  for  the  internal  management  of 
the  corporation,  since  this  is  properly  a  subject  of  by-laws.'^ 
Parol  evidence  is  incompetent  to  vary  or  contradict  the  arti- 
cles.^* The  purposes  for  which  a  corporation  is  organized 
must  be  determined  by  the  statements  made  in  the  articles  of 
incorporation.''  A  statement  that  the  object  of  incorporation 
is  to  engage  in  any  business  it  may  consider  profitable  is  not 
a  sufficient  statement  of  its  object."  No  corporation  can  be 
formed  under  the  general  laws  for  any  purpose  not  specified 
therein."  A  corporation  cannot  lawfully  engage  in  any  busi- 
ness transaction,  foreign  to  the  purposes  of  its  creation.'"  The 

T8  state   V.    Gordon    (1884),    87  19  Hun.    (N.  T.)    259;   People  v. 

Ind.  171.  Selfrldge,  52  Cal.  331. 

79Cresswell   v.   Oberly,    17    111.  ss  Detroit  Driving  Club  v.  Fitz- 

App.   281.     In  Kansas   it  Is  held  gerald,  109  Mich.   670,   67   N.  W. 

that  the  existence  of  a  corpora-  899. 

tlon  organized  uader  the  general  »*/»  re  Cro-wn    Bante.    H   Ch. 

laws  of  the  State,  dates  from  the  Div.  634. 

time  of  filing  its  charter,  and  it  is  ss  People  v.  Gunn,  96  N.  Y.  317 : 

not  prerequisite  that  all  the  capi-  Attorney-General   T.    Lorman,    59 

tal   stock    of    the   corporation   be  Mich.  157,  60  Am.  Rep.  287;  Meade 

subscribed     for    It     to    transact  Furniture  Co.  v.  Rowland,  6  Ohio 

business.     Chicago,    K.    &   W.    R.  Dec.  595;    State    v.    International 

Co.   V.   Putnam    (1887),   36   Kan.  Inv.  Co.,  88  Wis.  512,  43  Am.  St. 

121.  Rep.  920;  Pinnegan  v.  Noerenberg, 

80  7m  re  Independent  Order  Sil-  52  Minn.  239,  38  Am.  St.  Rep.  552; 

ver  Star  (1872),  1  Luz.  Leg.  Reg.  Shutzenbund  v.  Agitations  Verein, 

768.  44  Mich.  313,  38  Am.  Rep.  270. 

8i7n  re  Charter  of  Stevedores'  se  Franklin  Co.  T.  Lewiston  In- 
Beneficial  Assn.  (1880),  14  Phila.  stltutlon  for  Savings,  68  Me.  43, 
130,  37  Leg.  Int.  262.  28  Am.  Rep.  9,  1  Cum.  Cas.  343; 

82  Attomey-GMi«ral    v.  Lorman,  Denny  Hotel  v.  Schram,  6  Wash. 

59   Mich.   157;    People  v.   Beach,  134,  36  Am.  St.  Rep.  130. 
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Statements  in  the  articles  of  incorporation  must  determine 
what  are  the  purposes  for  which  it  is  organized.*^  If  they 
will  necessarily  result  in  creating  a  monopoly  the  provision 
is  void.'*  So  a  statement  that  "the  manner  of  carrying  on 
the  business  shall  be  such  as  the  association  may  from  time  to 
time  prescribe,"  is  insufficient.^*  Under  one  of  the  various 
statutes  providing  for  the  incorporation  of  companies,  it  is 
held  that  a  medical  college  cannot  be  formed  under  a  law  for 
the  incorporation  of  "benevolent,  charitable  or  missionary  pur- 
poses," °°  nor,  again,  a  rifle  club  under  a  law  for  the  formation 
of  corporations  for  "literary,  scientific  and  charitable  pur- 
poses." *^  So  also  the  New  York  act  authorizing  the  incorpo- 
ration of  societies  or  clubs  for  various  purposes,  does  not  em- 
brace the  case  of  an  association,  without  capital,  whose  object 
is  the  improvement  of  its  members  in  an  art,  and  their  mutual 
protection.'*  But  under  a  statute  authorizing  private  corpora- 
tions to  be  formed  for  mutual  profit  or  benefit  not  inconsistent 
with  the  constitution  and  laws  of  the  State,  it  has  been  held 
that  a  company  may  be  incorporated  for  the  purpose  of  pro- 
tecting the  personal  property  of  its  members  from  violence  or 
theft,  to  raise  money  for  necessary  expenses  by  assessments, 
to  confer  with  the  State  officers,  and  employ  counsel,  police 
and  detectives,  when  necessary,  for  the  prosecution  of  crim- 
inals."' Application  was  made  for  a  charter  to  establish  a 
house  of  worship  according  to  the  doctrine  of  Christian  sci- 
ence as  taught  by  Mrs.  Eddy.  It  was  in  evidence  that  the 
purpose  also  was  for  education  in  treatment  of  disease,  by 
silent  prayer,  without  other  preparation  than  study  of  Mrs. 
Eddy's  teaching  based  on  the  theory  that  no  disease  exists 

87  Detroit  Driving  Club  v.  Fltz-  tice  of  medicine  does  not  meet 
gerald,  190  Mich.  670,  67  N.  W.  the  standard  required  by  Penn- 
899.  sylvaaia  Act   of  March  24,   1877. 

88  People  V.  Chicago,  etc.,  120  In  re  American  Electropathic  In- 
Ill.  268,  17  Am.  St.  Rep.  319.  stitute  (1884),  14  Phila.  128. 

80  State  V.  Central  Ohio  Assn.,  ,  9i  Vredenburg  v.  Behan  (1882), 

29  Ohio  St.  399.  33  La.  Ann.  627,  rifle  shooting  not 

90  People  V.  Cothran   (1882),  27  being  a  science,  though  it  may  be 

Run.  344.    A  charter  ■will  not  be  an  art. 

granted  to  an  institution  for  in-  s^In  re  Carpenters'  &  Joiners' 

struction  in  electricity  as  a  cura-  Union,  17  Abb.  N.  Cas.  109. 

tive  agent,  with  power  to  confer  os  Guadalupe  &  S.  A.  R.  S.  Assn, 

degrees  In  medicine  or  electricity.  v.  West  (1888),  70  Tex.  391. 
Such  a  qualification  for  the  prao- 
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except  in  mere  belief.  Held  that  the  charter  was  properly  de- 
nied as  opposed  to  public  policy  in  reference  to  diseases  and , 
their  treatment.**  An  act  of  incorporation  is  fatally  defective 
where  it  is  to  carry  on  works  of  public  improvement  and  with, 
privilege  of  condemning  property  for  the  purpose,  and  is  also 
incorporated  for  the  purpose  of  engaging  in  mercantile  busi- 
ness.'** 

General  enabling  acts,  enumerating  purposes  and  adding 
"or  for  any  other  lawful  purpose,"  are  construed  to  merely 
authorize  incorporation  for  like  purpose  or  business  as  those 
purposes  enumerated,  as  the  incorporation  of  a  telephone  com- 
pany under  authority  to  organize  a  telegraph  company.**^  But 
such  an  enabling  act  to  incorporate  for  any  lawful  purposes 
except  that  of  insurance  would  not  authorize  the  incorporation 
of  a  fidelity  company  to  guaranty  the  faithful  service  of  em- 
ployees in  places  of  trust.**o  A.  corporation  chartered  with 
power  to  buy  and  sell  land  and  erect  buildings  thereon  has 
no  power  to  carry  on  the  business  of  an  innkeeper  or  that  of  a. 
common  carrier.**^ 

§  76a.  Organization  of  corporation.  When  complete. — The 
organization  of  a  corporation  is  complete  as  to  collection  of  sub- 
scription to  capital  stock  when  it  has  all  been  subscribed  for  un- 
conditionally, and  whether  or  not  the  stock  has  been  issued  for 
a  valuable  consideration."*^  The  organization  is  not  complete  for 
all  purposes  until  its  charter  has  been  filed  for  record  in  the  office 
of  the  attorney  general."*^ 

B. 

CORPORATE  EXISTENCE. 

§  77.  From  what  time  it  dates. — Corporate  existence  dates 
from  filing  the  articles  with  the  designated  officer  and  his  ap- 
proval,"^ if  that  is  required,  and  from  time  of  performance  of 
all  conditions  precedent,""  or  from  acceptance  of  the  charter 

04  In  re  First  Church,  of  Christ,  9*e  Merrick  v.   Consumers,    etc. 

Scientist,  55  Atl.  536,  205  Pa.  543  Co.,  Ill  III.  App.  153   (1902). 

(1903).  04f  Edwards  v.  Armour  P.   Co., 

94aBayon     Cook,   etc.     Co.    v.  190  III.  467  (1904). 

Doullut,  111  La.  517  (1904).  ob  Society  v.  Common-wealth,  52 

04b  Wisconsin  Telephone  Co.  v.  Pa.  St.  125,    91    Am.    Dec.    139; 

Oshkosh,  62  Wis.  32.  Chicago,     etc.     Co.     V.     Putnam 

940  People  V.  Rose,  174  111.  310.  (1887),  36  Kan.  121. 

94a  Rabe  V.  Dunlap,  51  N.  J.  Eq.  »e  Stowe  v.  Plagg,  72  111.  397'; 

40  (1893),  23  Atl.  929.  Gent  v.  Manufacturers,    etc.   Co., 

107  111.  652. 


88  OEGANIZATION   UNDEE   GENERAL   LAWS.  [§  77. 

in  full  compliance  with  its  terms."'  Articles  of  incorporation 
do  not  make  a  corporation;  the;^  are  simply  authority  to  do 
so.*'  When  organization  is  a  prerequisite  to  corporate  life  it 
dates  from  organization  and  not  from  time  of  beginning  busi- 
ness." The  date  of  filing  is  no  necessary  part  of  the  articles.^ 
If  omitted  the  fact  of  delivery  may  be  shown  by  parol  evi- 
dence. The  corporate  existence  dates  from  the  time  the  arti- 
cles of  incorporation  or  other  instrument  provided  by  statute 
are  duly  exectited,  acknowledged  and  recorded  or  filed  for  rec- 
ord, in  compliance  with  the  statute,  all  other  conditions  pre- 
cedent to  incorporation  having  been  performed.  Or  the  cor- 
porate existence  dates  from  the  time  of  issue  of  certicate  of 
approval  of  the  articles  by  the  secretary  of  state  or  other  des- 
ignated official,  when  such  approval  and  certificate  thereof  are 
required  by  statute."  "That  a  corporation  should  have  a  full 
and  complete  organization  and  existence  as  an  entity  before  it 
can  enter  into  any  kind  of  contract  or  transact  any  business, 
would  seem  to  be  self  evident.  ...  A  corporation,  until 
organized,  has  no  being,  franchise  or  faculties.  Nor  do  those 
engaged  in  bringing  it  into  being  have  any  power  to  bind  it  by 
contract,  unless  so  authorized  by  the  charter.  Until  organized 
as  authorized,  by  the  charter  there  is  not  a  corporation  nor 
does  it  possess  franchises  or  faculties  for  it  or  others  to  ex- 
ercise until  it  acquires  a  complete  existence." '  A  charter 
dates  from  time  of  its  acceptance.*  If  granted  without  condi- 
tion it  takes  eflfect  at  once."  When  there  are  conditions  pre- 
cedent to  be  performed  it  does  not  take  effect  until  they  are 
all  performed.  When  organization  is  necessary  to  corporate 
existence  it  dates  therefrom,*  and  not  from  the  time  of  com- 
mencing business.''  A  charter  granted  by  special  act  incorpo- 
rating unconditionally  a  business  already  in  operation  takes 

9T  Goshen,  etc.  Co.  v.  Searsm,  7  *  Riddle  v.   Proprietors,  etc.,  7 

Conn.  86.  Mass.  184. 

88  state  V.  Fidelity,  etc.  Co.,  49  5  Logan   v.   McAllister,    2    Bell 

Ohio  St.  440,  10  L.  R.  A.  611.  Ch.  176. 

90  Hanna    v.     International   Pe-  e  Bergeron    v.    Hobbs,    96  Wis. 

troleum  Co.,  23  Ohio  St.  622.  641;   Stowe  v.  Flagg,  73  111.  397; 

1  Johnson  v.  Grawfordsville,  etc.  Atherton  v.  Sugar  Creek,  etc.  Co., 

R.  Co.,  11  Ind.  280.  67    Ind.   334;    Burhop   v.   City  of 

*  Society  V.   Commonwealth,  52  Milwaukee,  21  Wis.  257. 

Pa.  St.  125.  '  Hanna    v.     International     Pe- 

sGent    V.    Manufacturers,    etc.  troleum  Co.,  23  Ohio  St.  622. 
Co,  107  111.  652. 
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«ffect  upon  its  passage.*  Where  a  corporation  is  organized 
under  a  general  law  no  acceptance  of  the  charter  is  requisite." 

§  78.  Effect  of  variance  between  statute  and  articles. — If 
stated  in  the  articles,  as  in  excess  of  that  allowed  by  statute, 
the  term  will  nevertheless  continue  for  the  statutory  period.^" 

§  79.  A  special  charter  may  be  perpetual. — ^A  special  charter 
is  a  special  act  of  the  legislature  creating  the  corporation.  It 
is  perpetual  and  irrevocable  unless  its  term  of  existence  is  lim- 
ited in  the  special  act,^^  or  unless  a  general  act,  in  force  at  the 
time,  limits  the  term  for  which  a  corporation  shall  be  created," 
•or  unless  the  special  charter  is  granted  under  reserved  right 
■^o  amend  or  repeal.^' 

§  79a.  Incorporation  and  organization.  Attacking  validity 
of  incorporation. — ^Where  an  association  of  persons  claim  to 
have  organized  themselves  into  a  corporation,  its  invalidity  may 
he  shown  collaterally  by  evidence  that  no  articles  of  incorpora- 
tion have  been  filed  as  required  by  .statute.^* 

§  79b.  Corporate  existence  and  franchise.  Estoppel  to  deny. 
A  person  who  has  contracted  with  another  as  a  corporation  can- 
not collaterally  deny  the  others  corporate  existence.^^  One  is 
estopped  to  deny  the  legal  organization  of  a  corporation,  in  which 
he  has  subscribed  for  stock,  and  which  proceeded  to  contradict 
its  business  although  it  erected  a  building  for  its  use.^* 

Corporations  by  estoppel.  Estoppel  of  private  persons  to  deny 
corporate  existence.-~Ks  between  themselves,  private  persons,  by 
their  acts  and  admissions,  may  estop  themselves  from  denying  the 
existence  of  the  corporation,  so  that  as  to  their  own  differences 
the  company  assuming  to  be  a  corporation,  but  having'  only  a 
4e  facto  existence,  becomes  to  them  in  effect  a  corporation  de  jure. 

8  Logan  v.  McAllister,  2  Bell  287  {1856) ;  Greeawood  v.  Freight 
■Ch.  176.  Co.,  105  U.  S.  13  (1881). 

9  Spring  Valley  "Water  Works  12  State  t.  Payne,  129  Mo.  468 
V.  City  of  San  Francisco  (1863),  (1895),  33  L.  R.  A.  576. 

22  Cal.  434.  is  Citizens'  Street  R.  R.  T.  Mem- 

10  People  V.  Cheeseman,  7  Colo,      phis,  53  Fed.  715  (1893). 

376.  See  Hughes  t.  Antietam  ^  1*  Lusk  v.  Riggs,  97  N.  "W.  1033, 
Mfg.  Co.,  34  Md.  316.  24  L.  R.  A.  259;    Capps  v.  Hast- 

11  Snell  V.  Chicago,  133  111.  413  ings,  etc.  Co.,  4  Nev.  470;  Abbott 
(1890) ;  National  Water  Works  v.  Omaha,  etc.  Co.,  4  Nev.  416,  42 
Co,  V.  Kansas  City,   65  Fed.  690      Am.  St.  Rep.  677. 

(1895);  State  V.  Ladies  of  Sacred  is  California,    etc.    v.    Stelling, 

Heart,   99   Mo.   533    (1889) ;    Erie,  141  Cal.  713. 

etc.  R.  R.  Co.  V.  Casey,  26  Pa.  St.  is  Lincoln  Park  v.  Swatek,  204 

■  111.  228. 
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But  as  against  the  State  ^a  corporation  cannot  be  created  by  such 
agreements  or  admissions'  between  private  parties.  When  a  pri- 
vate person  in  his  agreement  with  a  company  purporting  to  be  a 
corporation,  describes  it  by  the  assumed  name,  he  admits  the  ex- 
istence of  the  corporation;  so  far  that  he  is  estopped  to  deny  its 
corporate  existence  in  any  suit  he  may  bring  against  it  to  en- 
force the  agreement.^''  A  third  person  deaUng  with  an  assumed 
corporation  is  by  the  fact  of  such  dealing  estopped  to  deny  its 
corporate  existence, 'except  where  there  are  no  facts  which  makfe 
it  legally  unjust  to  forbid  such  denial.*'  Having  admitted  the 
existence  of  the  corporation  by  entering  into  a  contract  with  it, 
and  assuming  an  obligation  to  it  by  a  name,  which  imports  that 
it  is  a  corporation,  he  cannot  thereafter  be  heard  to  deny  its  legal 
existence.^'  So  far  as  he  is  concerned,  the  contract  he  has  en- 
tered into  with  the  corporation  is  prima  facie  evidence  of  its  de 
jure  existence.^"  In  a  private  suit  against  the  assumed  corpora'- 
tion,  its  legal  existence  may  be  proved  by  evidence  that  the  party 
denying  it  has  dealt  with  it  as  a  corporation.''^  A  person  having 
dealt  with  it  as  a  corporation  cannot  set  up  its  irregular  organiza- 
tion to  show  that  it  is  merely  an  unincorporated  association.^^  A 
person  believing  a  company  to  be  a  corporation  de  jure,  and  con- 
tracting with  it  in  that  belief,  cannot  after  receiving  the  benefits 
of  the  contract  deny  its  legal  incorporation  as  defense  to  an  ac- 
tion brought  by  the  company.^'  The  rule  is  claimed  to  be  that 
-whoever  contracts  with  a  company  which  has  the  reputation  of 
being  a  de  jure  corporation,  and  exercises  the  powers  of  such  a 
corporation,  is  estopped  to  deny  its  de  jure  existence  in  any  suit 
upon  the  contract.^*  Estoppel  even  as  between  private  persons 
cannot  operate  to  create  a  corporation,  where  there  is  entire  abr 
sence  of  authority  in  the  organic  law  itself,  under  which  the  com- 
pany assumes  to  be  a  corporation.^^  Creditors  knowingly  deal- 
ing with  a  corporation  fraudulently  organized,  are  estopped  to 

17  Chubb  T.  TTpton,  95  TJ.  S.  665;  20  Brown  v.    Scottish,    etc.    Co., 

Venner  v.   Farmers,'   etc.   Co.,   90  110  111.  535. 

Fed.  348;   Bradford  v.  Frankfort,  21  Spaher  v.  Farmers'  Bank,  94 

etc.  R.  Co.,  142  Ind.  383;   Butch-  Pa.  St.  429. 
ers,'  etc.  Bank  v.  McDonald,  130  22Tarbell  v.  Page,  24  III.  46. 

Mass.  264.  23  Booske    v.    Gulf    Ice    Co.,    24 

isBitey  Manuf.  Co.  v.  Runnels,  Fla.  550;  Ransom  v.  Priam  Lodge, 

55  Mich.  130,  20  N.  "W.  823.  51  Ind.  60. 

i»  Southern   Bank   v.   Williams,  2*  Central,    etc.    Assn.    v.    Ala- 

25  Ga.  534;    Stoutimore  v.  Clark,  bama,  etc.  Co.,  70  Ala.  120. 
70  Mo.  471.  26  Heaston    v.    Cincinnati,     etc. 

Co.,  16  Ind.  275,  79  Am.  Dec.  430. 
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show  that  the  charter  was  obtained  by  fraud.^'  Stockholders  who 
have  assisted  in  organizing  the  corporation,  knowing  the  charter 
to  have  been  obtained  by  fraud,  are  estopped  to  set  up  the  fact  in 
any  suit  by  or  against  the  corporation."'  An  innocent  person  deal- 
ing with  parties  claiming  to  have  become  incorporated  de  jure 
and  extending  credit  to  them  upon  faith  in  their  valid  incorpora- 
tion, is  not  estopped  from  proceeding  against  them  as  partners."* 
A  subscriber  to  shares  in  a  corporation  by  its  corporate  name,  is 
estopped  to  deny  its  corporate  existence  in  defense  against  a  suit 
to  enforce  his  subscription."*  Any  person  participating  in  the 
organization  of  a  corporation  is  estopped  to  deny  its  corporate 
existence.*' 

§  7gc.  Estoppel  of  the  corporation  to  deny  its  ovm  exist- 
ence.— In  suits  by  or  against  a  corporation,  estoppel  to  deny 
its  existence  works  both  ways.  As  defendant  it  may  plead  es- 
toppel against  the  plaintiff  who  has  dealt  with  it  in  the  corporate 
name,  and  as  plaintiff  it  may  be  estopped  where  under  its  corpo- 
rate name  it  has  incurred  obligations,  assuming  to  be  a  valid  cor- 
poration. It  cannot  deny  the  regularity  of  its  organization  in  de- 
fense to  an  action  by  its  obligee  or  in  any  other  manner  deny  its 
corporate  existence.  It  is  estopped  by  its  very  appearance  and 
pleading  as  defendant  in  any  suit  against  it,  or  by  executing  a 
bond  upon  appeal.'^ 

Exception  when  corporation  has  expired. — The  exception  to 
the  rule  as  to  estoppel  to  deny  corporate-  existence  is  that  in  case 
of  its  dissolution,  by  lapse  of  time  or  otherwise,  the  corporation 
being  de  facto  dead,  the  fact  may  be  suggested  by  plea,  where- 
upon the  fact  being  proved  or  admitted  the  suit  abates,  as  in  the 
case  of  the  death  of  a  natural  person.*" 

§  7gd.  Corporation  by  prescription. — A  corporation  may 
exist  by  prescription,  although  it  cannot  produce  a  charter,  where 
corporate  powers  have  for  an  indefinite  time  continuously  and  ex- 

2s  Hubbard  v.  Chapell,  14  Ind.  si  Dooley  v.  Cheshire,  etc.  Co., 

601.  15  Gray  (Mass.),  494;  McCullough 

27  Cochran  v.  Arnold,  58  Pa.  St.  v.  Talladega  Ins.  Co.,  46  Ala.  376; 

399.  Imperial,  etc.  Co.  v.  Wyman,  38 

asGuckert  V.  Hacke,  159  Pa.  St.  Fed.   574,   3  L.  R.  A.   503;    East 

303.  Tennessee,  etc.  R.  Co.  v.  Evans, 

29  The  Joliet  v.  Frances,  85  111.  6  Heisk.    (Tenn.)    607. 

App.  243.  32Ensey  v.    Cleveland,    etc.   R. 

soossipee,   etc.   Co.  v.   Canney,  Co.,  10  Ind.  178;  Jones  v.  Tennes- 

54  N.  H.  295.  see  Bank,   8  B.  Mon.    (Ky.)    122, 

46  Am.  Dec.  540. 
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clusively,  been  exercised  without  question  by  the  sovereign  power, 
the  right  to  exercise  them  being  supported  by  the  presumption  of 
a  grant ;  as,  in  England,  the  city  of  London  and  other  corporations 
which  have  no  express  charter,  but  having  existed  for  indefinite 
time  are  presumed  to  have  originally  had  a  charter,  and  that  in 
the  long  lapse  of  time  it  has  been  lost.''  Such  cases  are  few  in  the 
United  States,  but  that  fiction  of  law  has  here  been  recognized, 
and  the  doctrine  of  corporation  by  prescription  applied,  to  private 
as  well  as  to  public  corporations,  whose  existence  has  come  down 
from  colonial  times.'*  But  where  there  is  a  general  incorporation 
law,  and  constitutional  prohibition  of  creation  of  corporations  by 
special  act,  no  express  legislative  recognition  of  a  corporation  by 
prescription  will  be  recognized  when  its  franchise  is  in  question 
by  proceedings  brought  by  the  State.'"  There  is  no  room  for 
operation  of  the  doctrine  of  corporation  by  prescription  with  re- 
spect to  modern  corporations;  they  exist  under  special  legisla- 
tive acts  or  by  organization  under  general  enabling  statutes. 

S3 15  Bl.  Com,  473.  town,  34  N.  H.  351,  69  Am.  Deo. 

s*  Dillingham  v.  Snow,  3  Mass.  489;  People  v.  Maynard,  15  Mich. 

276,  5  Mass.  547;  Hagerstown,  etc.  463;    Blackston  v.  Martin,  Latch. 

Co.  V.  Creeger,  5  Har.  &  J.   (Md.)  112;  Rose  Hill,  etc.  Co.  v.  People, 

122,  9  Am.  Dec.  495;   Jameson  v.  115  111.  133;  Robie  v.  Sedwick,  35 

People,   16   111.   257,   63  Am.   Dec.  Barb.  319. 

304;    Greene  v.   Dennis,   6  Conn.  ss  people  v.  Cheeseman,  7  Colo. 

293,' 16    Am.    Dec.    58;    White   v.  376;    People  v.   Stanford,  77  Cal. 

State,  69  Ind.  273;  Bow  v.  Allen-  360. 
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§  8o.  The  reserved  power  of  amendment  and  repeal. — After 
the  decision  of  the  Dartmouth  College  case,  by  which  the 
charters  of  private  corporations  were  declared  to  be  within 
the  protection  of  the  constitutional  prohibition  of  laws  impair- 
ing the  obligation  of  contracts,  it  became  customary  for  State 
legislatures,  in  granting  acts  of  incorporation,  either  to  limit 
the  duration  of  corporate  life,  or  to  reserve  to  the  State  the 
power  of  amendment  and  repeal.^  General  statutes  also  were 
passed,  and  constitutional  provisions  adopted  hy  which  the 
States  reserved  the  power  to  amend  and  repeal  the  charters 
of  all  corporations  not  expressly  excepted  from  the  operation 
thereof,^  while  in  several  States  the  Constitutions  pro^de  that 


1  Greenwood  v.  Freight  Co.,  105 
IT.  S.  13;  Tomlinson  v.  Jessup,  15 
T/all.  (U.  S.)  454;  Iron  City  Bank 
V.  Pittsburg,  37  Pa.  St.  341,  21 
Am.  St.  Rep.  148  note,  7  Am.  St. 
Rep.  note. 


2  Me.  Laws  of  1831;  Mass.  Rev. 
Stat.  ch.  44,  §  23;  Mass.  Gen.  Stat, 
cb.  68,  §  41;  N.  Y.  Const,  of  1846, 
art.  viil,  §§  1  &  2;  Z»i  re  New  York 
Elevated  R.  Co.  (1877),  70  N.  Y. 
327;  Johnson  v.  Hudson  River  R. 
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the  exercise  of  the  police  power  of  the  State  shall  never  be  so 
construed  nor  abridged  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the  equal  rights 
of  individuals  or  the  general  well-being  of  the  State.'  And, 
for  the  purpose  of  acquiring  control  over  corporations  created 
prior  to  the  adoption  of  these  precautionary  reservations,  the 
Constitutions  of  several  States  provide  that  no  general  or  spe- 
cial law,  for  the  benefit  of  corporations  existing  at  the  time  of 
the  adoption  of  the  Constitution,  shall  be  passed,  except  upon 
condition  that  the  corporation  shall  thereafter  hold  its  charter 
subject  to  the  provisions  of  the  Constitution.* 

§  8i.  Right  to  amend  or  repeal. — A  charter  granted  without 
reserved  right  to  amend  or  repeal  is  not  subject  to  that  right.^ 
A  general  statute  reserving  the  right  to  amend  or  repeal  char- 
ters becomes  part  of  every  charter  subsequently  granted.'  A 
special  charter  granted  before  adoption  of  a  constitutional 


Co.  (1872),  49  N.  Y.  455;  Bank  of 
Chenango  v.  Brown  (1863),  26  N. 
Y.  467;  Ashuelot  R.  Co.  v.  Elliott, 
58  N.  H.'  451,  454;  Taylor  on  Cor- 
porations, §  496  et  seg.  In  many 
States  all  charters  or  special  acts 
creating  corporations  may  be 
altered  or  repealed.  Stimson's 
American  Statutory  Law,  §  442, 
citing  the  constitutions  of  Maine, 
New  York,  Pennsylvania,  "Wiscon- 
sin, Maryland,  Delaware,  North 
Carolina,  Arkansas,  Oregon,  Ne- 
vada, Colorado  and  Alabama.  And 
bU  general  laws  for  the  creation 
of  corporations  may  be  altered  or 
repealed  under  the  constitutions 
of  Maine,  New  York,  New  Jersey, 
Pennsylvania,  Ohio,  Michigan, 
Wisconsin,  Iowa,  Kansas,  Ne- 
braska, Maryland,  North  Carolina, 
Tennessee,  Arkansas,  California, 
Oregon,  Nevada,  Colorado,  South 
Carolina  and  Alabama.  Stimson's 
American  Statutory  Law,  §  442. 
In  Iowa,  laws  creating  corpora- 
tions can  be  altered  and  repealed 
only  on  a  two-thirds  vote  of  each 
house  of  the  legislature  present. 
Iowa  Const.  (18'57),  art.  viii.,  §  12; 
while  in  Michigan  they  cannot  be 
filtered  or  amended  without  a  two- 
thirds  vote  of  each  house  elected. 


Mich.  Const.  (1850),  art.  xv.,  §  8. 
In  Texas  all  privileges  and  fran- 
chises are  subject  to  control  by 
the  legislature,  also  all  laws 
granting  a  right  to  collect 
freights,  fares,  tolls  or  wharfage. 
Stimson's  American  Statutory 
Law,  §  442. 

3  Stimson's  American  Statutory 
Law,  §  444,  citing  the  constitutions 
of  Georgia,  Louisiana,  Missouri, 
Pennsylvania,  California  and  Colo- 
rado. 

*  Stimson's  American  Statutory 
Law,  §  444,  citing  the  constitu- 
tions of  Arkansas,  Georgia,  Ala- 
bama, Louisiana  and  Pennsyl- 
vania. 

5  Ashuelot  Ry.  Co.  v.  Elliott,  58 
N.  H.  451;  Thornton  v.  Marginal 
Freight  Ry.  Co.,  123  Mass.  32; 
Roxbury  v.  Boston,  etc.  Co.,  6 
Cush.  (Mass.)  424;  Pennsylvania 
Ry.  Co.  V.  Miller,  133  U.  S.  75. 

8  Citizens'  St.  R.  R.  v.  Memphis, 
53  Fed.  Rep.  715  (1893) ;  Pearsall 
V.  Great  Northern  Ry.  Co.,  161  U. 
S.  646  (1896);  Louisville  Water 
Co.  V.  Clark,  143  U.  S.  1  (1892); 
Watson  Seminary  v.  Pike  County 
Court,  149  Mo.  57  (1899) ;  Citizens' 
Savings  Bank  v.  Owensboro,  173 
U.  S.  636   (1899). 
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amendment,  prohibiting  future  grant  of  special  charter,  may 
thereafter  be  amended^  If  a  charter  is  amended,  after  pas- 
sage of  an  act  imposing  personal  liability  upon  stockholders, 
those  of  a  corporation  afterwards  amending  its  charter,  will 
be  subject  to  the  liability.*  A  special  charter  is  perpetual 
where  the  grant  does  not  limit  its  term  of  existence."  A  stock- 
holder cannot  prevent  extension  of  the  time  of  the  existence 
of  the  charter,  if  the  statutes  in  force  at  the  ti,me  the  char- 
ter is  granted,  provide  for  its  extension."  The  stockholders, 
under  statutory  authority,  may,  by  amendment  of  the  certifi- 
cate, change  the  objects  of  the  corporation,"  but  such  au- 
thority will  not  give  power  to .  reduce  a  preferred  dividend 
against  the  dissent  of  any  holder  of  preferred  stock.^^  Unless 
the  charter  contract  is  expressly  to  the  contrary,  the  charter  is 
"subject  to  a  subsequently  enacted  constitutional  provision,  as, 
where  an  exemption  from  taxation  was  granted  before  an  in- 
surance charter  amendment  changed  it  into  a  banking  charter, 
and  the  exemption  was  thereby  lost.^'  Where  a  railroad  under 
special  charter  was  authorized  to  consolidate  with  other  roads 
it  lost  the  power,  not  already  exercised,  by  enactment  of  a  gen- 
eral statute  taking  away  the  power.^*  When  the  constitu- 
tional prohibition  is  only  against  the  creation  of  a  corporation, 
by  special  act,  the  legislature  may  modify,  enlarge  or  other- 
wise amend  an  existing  corporate  charter,  if  in  so  doing  its 
character  is  not  essentially  changed,  so  as  to  become  S,  differ- 
ent class  of  corporation ;  "  for  examples,  to  authorize  a  mutual 
benefit  insurance  company  to  issue  capital  stock  divided  into 
shares ; "  to  confer  on  the  corporators  additional  powers  or 
privileges ; "  to  extend  the  period  of  existence  of  an  expiring 

T  Wallace  v.  Loomis,  97  U.  S.  146  12  Pronik  v.  Spirits,  etc.  Co.,  58 

(1877);     Smith    v.    Indianapolis,  N.  J.  Eq.  97  (1899). 

etc.  Ry.  Co.,  63  N.    B.    Rep.  849  13  Memphis  City.  R.  v.  Tennes- 

(Ind.  1902);   Bohmer    v.    Hoffen,  see,  161  U.  S.  186  (1896), 

161  N.  Y.  390  (1900) ;  Farnsworth  n  Pearsall    v.     Great   Northern 

V.  Lime  Rock  R.  R.,  83  Me.  440  Ry.  Co.,  161  U.  S.  186  (1896). 

(1891).  15  Wallace  v.  Loomis,   97  U.   S. 

8  Senn  v.  Levy,  63  S.  W.  Rep.  146. 

776  (Ky.  1901) .  16  St.  Paul,  etc.  Co.  v.  Alton,  24 

9  Snell  V.  Chicago,  133  111.  413      Minn.  75. 

(1890).  17  Southern  Pac.  Ry.  Co.  v.  Or- 

10  Smith  T.  Eastwood,  etc.  Co.,      ton,  6  Sawy.,  Fed.  Cas.  13,  188a, 
58  N.  J.  Eq.  445  (1899).  32  Fed.  457. 

11  Meredith  v.  New  Jersey,  etc. 
Co.,  59  N.  J.  Eq.  257  (1899). 


96  AMENDMENT  AND   REPEAL   OF    CHAKTEKS.  [§  81. 

or  expired  corporation ;  ^*  to  change  or  authorize  the  corpora- 
tion to  change  its  name ; "  to  waive  or  cure  irregularities  or 
non-compliance  with  conditions  in  organizing  a  corporation 
under  general  law.^°  "A  legislature  can  repeal  or  suspend  the 
charter;  it  can  alter  or  modify;  it  can  take  away  the  charter; 
but  it  cannot  impose  a  new  one,  and  oblige  the  stockholders 
to  accept  it.  It  can  alter  or  modify  the  old  one ;  but  power  to 
alter  or  modify  anything  can  never  be  held  to  imply  a  power 
to  substitute  a  thing  entirely  different.  It  is  not  a  meaning 
of  the  words  in  their  usually  received  sense.  Power  to  alter 
a  mansion  house  would  never  be  construed  to  mean  a  power 
to  tear  down  all  but  the  back  kitchen  and  front  piazza,  and 
build  one  three  times  as  large  in  its  place.  In  anything  altered, 
something  must  be  preserved  to  keep  up  its  identity,  and  a 
matter  of  the  same  kind,  wholly  or  chiefly  new,  substituted  for 
another,  is  not  an  alteration ;  it  is  a  change."  "  The  purpose 
of  the  reserved  power  is  construed  to  be  for  protection  of  the 
public,  and  not  to  empower  the  legislature  to  change  the  con- 
tract between  the  corporation  and  its  stockholders,  in  attempt 
to  authorize  the  majority  of  stockholders  to  bind  the  dissent- 
ing minority,,  by  acceptance  of  amendment,  changing  the  pur- 
poses of  the  corporation,  and  substituting  new  and  different 
powers  and  purposes,  from  those  undertaken  by  the  stock- 
holders in  their  contract  of  incorporation.  This  would  be 
within  the  prohibition  against  laws  impairing  the  obligation 
of  contracts.^^  Every  stockholder's  right  is  to  have  the  cor- 
porate funds  applied  for  the  corporate  purposes,  as  they  were 
set  out  in  the  charter  or  articles  of  incorporation,  and  whether 
or  not  the  new  or  different  purposes  contemplated  by  the  pro- 
posed amendment  would  or  would  not  be  for  the  greater  profit 

18  Cotton  V.  Mississippi,  etc.  Co.,  21  Zabriskie  v.  Hackensack,  18 
22  Minn.  373.  N.  J.  Eq.   178,   90  Am.  Dec.  617. 

19  Wells  V.  Oregon,  etc.  Co.,  8  Also  see  Winter  v.  Muscogee,  etc. 
Sawy.  608,  15  Fed.  561;  Taggart  Co.,  11  Ga.  438;  Ellis  v.  Marshall, 
V.  Western  Md.  Ry.  Co.,  24  Md.  2  Mass.  279;  Commonwealth  v. 
568,  89  Am.  Dec.  760;  Buffalo,  etc.  Cullen,  53  Am.  Dec.  461. 

Co.  V.  Dudley,  14  N.  Y.  336 ;  Clark  22  Natusch    v.     Irving,    etc.,    1 

V.  Monongahela,  etc.  Co.  10  Watts.  Smith  Cas.  226;   Ashland  v.  Bur- 

(Pa.)   364;   Bucksport,  etc.  Co.  v.  bank,  2  Dill.  435,  Fed.  Cas.  582,  1 

Buck,  68  Me.  81.  Smith  Cas.  229;  Zabriskie  v.  Hack- 

20  McAuley  v.  Columbus,  etc.  ensack,  etc.  Co.,  18  N.  J.  Bq.  178, 
Co.,  83  111.  348;  Central,  etc.  Assn.  90  Am.  Dec.  617. 

V.  Alabama,  etc.  Ins.  Co.,  70  Ala. 
120. 
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and  benefit  of  the  corporation,^^  and  the  legislature  cannot  in 
the  amendment  itself  authorize  the  majority  to  bind  the  mi- 
nority herein." 

§  82.  Police  power  of  the  State,  independent  of  the  reserved 
power. — Under  police  power  the  state  can  regulate  the  opera- 
tion of  railway  corporations,  independent  of  any  reserved 
power  by  constitutional,  statutory  or  charter  provisions. 
Under  such  reserved  power  to  alter,  amend  or  repeal  the  char- 
ter, are  the  following  examples,  as  sustained  by  the  courts; 
Authorizing  the  company  to  unite  with  another  railroad  com- 
pany ;  ^^  extending  the  tim.e  limited  for  construction  of  its 
road ;  ^^  requiring  a  railroad  company,  with  others,  to  establish 
a  union  depot  in  a  city,  for  the  greater  convenience  of  the  trav- 
eling public,  and  to  change  their  railway  tracks  accordingly ;  " 
Requiring  a  railway  to'  fence  its  tracks  and  to  construct  and 
maintain  bridges,  gates,  etc.,  at  crossings ;  "^  authorizing 
change  of  name  of  the  railway  corporation  without  thereby  re- 
leasing subscribers  from  liability  on  their  subscription  to  the 
capital  stock.^" 

§  83.  Amendment  of  charters  granted  prior  to  constitutional 
reservations. — No  charter  granted  to  a  corporation  by  the 
State,  before  the  adoption  of  any  such  reservation,  can  be 
radically  altered,  amended  or  repealed.^"  But  if  such  reserva- 
tion was  adopted  before  the  corporation  accepted  the  charter, 
it  is  subject  to  the  reserved  power  to  alter  or  repeal  it.^^  In 
case  a  new  corporation  is  formed  by  consolidation  of  others, 
after  adoption  of  any  such  reservation,  the  new  corporation 
becomes  subject  to  it,  notwithstanding  the  constituent  compa- 
nies were  incorporated  before  adoption  of  the  reservation.'^ 

23  Stevens  v.  Rutland,   etc.  Co.,  28  New  York  &  N.  E.  Ry.  Co.  t. 

29  Vt.  545;  Proprietors  v.  Town,  1  Town  of  Bristol,   151  U.   S.   556; 

N.  H.  44,  8  Am.  Dec.  32.  Commonwealth  v.  Eastern  Ry.  Co., 

2*  New   Orleans,   etc.   R.   Co.  v.  103  Mass.  254,  4  Am.  Rep.  555. 

Harris,  27  Miss.  517;  Mills  v.  Cen-  29  Buffalo  &  N.  Y.  City  Ry.  Qo. 

tral  R.  Co.  (1886),  41  N.  J.  Bq.  1,  v.  Dudley,  14  N.  Y.  336. 

cited  and  quoted  supra.  30  New  Orleans  Gas  Co.  v.  Na. 

25Durfee  V.  Old  Colony,  etc.  Co.,  etc.  Co.,  115  TJ.  S.  674;   New  Or- 

5   Allen    (Mass.),    230,    2    Smith  leans  Water  Works  v.  Rivers,  115 

Cas.  750.  U.  S.  674;   Dodge  V.  Woolsey,  18 

26Taggart  v.  Western  Md.  Ry.  Howell   (Mass.),  331. 

Co.,  24  Md.  563,  89  Am.  Dec.  760;  si  Attorney-General  v.  Wisconsin 

Agl.  Br.  Ry.  Co.  v.  Winchester,  13  &  N.   W.  Ry.   Co.,    35    Wis.  599; 

Allen  (Mass.),  29.  Stone  v.  Wisconsin,  94  U.  S.  674.  " 

2T  City  of  Worcester  v.  Norwich,  32  Atlantic    &    Gulf   Ry.    Co.    v. 

etc.  Ry.  Co.,  109  Mass.  103.  Georgia,  98  U.  S.  359;   Shields  v. 
Vol.  1  —  7. 
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In  like  manner,  if  any  such  existing  corporation  accepts 
amendment  by  the  legislature,  of  its  charter,  after  adoption  of 
such  reservation,  the  corporation  becomes  subject  to  the  State's 
reserved  power  of  amendment  or  repeal, ^^  and  in  other  States 
a  similar  condition  is  annexed  to  all  general  or  special  laws 
in  favor  of  railway  corporations.^*  In  others,  again,  all  exist- 
ing charters  or  grants  of  special  or  exclusive  privileges,  under 
which  a  bona  Me  farganization  had  not  taken  place  at  the  time 
of  the  adoption  of  the  Constitutions,  are  declared  to  be  void.^^ 

§  84,  When  the  power  is  reserved  by  the  State  Constitu- 
tion.— If  the  State  Constitution  provides  that  the  power  to 
alter,  amend  or  repeal  shall  be  reserved  to  the  State,  in  cor- 
porate charters  or  enabling  acts,  the  legislature  cannot  violate 
it  by  contracting  with  a  corporation  not  to  change  its  consti- 
tution.^® Likewise,  as  to  provision  against  creating  a  corpora- 
tion by  special  act.^^  Unlike  the  United  States,  the  State  has 
inherent  and  inalienable  power  to  grant  or  withhold  corporate 
power,  or  to  alter,  change  or  repeal  that  already  granted.  Such 
repeal  is  subject  alone  to  federal  constitutional  restrictions 
against  impairment  of  obligation  of  the  State's  contract  with 
the  corporators,  involved  in  existing  contracts.  The  reserva- 
tion in  the  State  Constitution  of  power  of  such  amendment 
and  repeal  would  have  added  nothing  to  the  State's  inherent 
power  to  make  and  amend  the  laws  and  rules  governing  corpo- 
rations.^* 

§  85.  Construction  of  constitutional,  statutory  and  charter 
reservations. — ^Whether  the  reservation  of  the  power  of  amend- 
ment and  repeal  be  made  in  the  charter  of  the  company  or  in 

Ohio,  95  U.  S.  319;  Pearsall  v.  But  corporations  regularly  char- 
Great  Northern  Ry.  Co.,  161  XJ.  S.  tered  hy  the  legislature  under  the 
646;  Lake  Shore,  etc.  Ry.  Co.  v.  Georgia  constitution  of  1868,  did 
Smith,  173  U.  S.  684.  not  become  extinct  by  a  failure  to 

33  Cincinnati,  etc.  Co.  v.  Cole,  organize  and  act  before  the  adop- 
29  Ohio  St.  126,  23  Am.  Rep.  729;  tion  of  that  of  1877.  The  law  does 
Monongahela  Nav.  Co.  v.  Coon,  6  not  so  declare.  Atlanta  v.  Gate 
Pa.  St.  379.  City  Gas  Light  Co.  (1885),  71  Ga. 

34  Stimson's  American  Statutory  106. 

Law,   §  444,    citing    the  constitu-  so  Spring   Valley   Water  Works 

tions  of  Missouri,  Texas  and  Colo-  v.  Schottler,  110  U.  S.  347. 

rado.  37  Ames  v.  Lake  Superior,    etc. 

SB  Stimson's  American  Statutory  Co.,  21  Minn.  241. 
Law,    §    444,    citing  the   constitu-  ss  Pennsylvania  R.  R.  Co.  v.  Mix- 
tions of  West  Virginia,  Missouri,  ler,  132  XJ.  S.  75;  XJnion  v.  Illinois, 
Arkansas,  Alabama,  Pennsylvania,  94  U.  S.  113. 
Illinois,   Nebraska  and   Colorado. 
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the  constitution  of  the  State  or  in  a  general  law,  it  is  equally 
valid  and  effective,^"  and  applies  to  all  charters  or  enabling- 
acts  thereafter  granted,*"  unless  expressly  exempted  there- 
from," entering  into  and  becoming  a  part  of  the  contract  be- 
tween the  State  and  the  incorporators,*^  and  thus  placing  the 
State,  with  respect  to  subsequently  created  corporations,  in 
the  position  which  it  would  have  occupied  had  the  decision  in 
the  Dartmouth  College  case  never  been  rendered.*^    Thus,  foi- 


30  Miller  v.  New  York,  15  "Wall. 
478;  Pennsylvania  College  Cases, 
13  Wall.  >  190;  Holyoke  Water- 
Power  Co.  V.  Lyman,  15  Wall.  500; 
Greenwood  v.  Union  Freight  R. 
Co.,  105  U.  S.  13;  Shields  v.  Ohio, 
S5  U.  S.  319. 

40  Close  V.  Glenwood  Cemetery 
(1882),  107  V.  S.  466;  Miller  v. 
New  York,  15  Wall.  478;  Charles- 
ton V.  Branch,  15  Wall.  470;  Tom- 
linson  v.  Jessup,  15  Wall.  454 
Pennsylvania  College  Cases,  13 
Wall.  190;  In  re  Lee's  Bank  of 
Buffalo  (1860),  21  N.  Y.  9;  Com- 
missioners on  Inland  Fisheries  v. 
Holyoke  Water-Power  Co.  (1870), 
104  Mass.  446;  and  'Cases  cited, 
infra.  But  it  has  been  held  in  a 
New  Jersey  case  that  a  provision 
in  a  supplement  to  a  charter  to 
the  effect  that  such  supplement 
and  charter  might  he  altered  or 
amended  by  the  legislature,  did 
not  apply  to  a  contract  with  the 
corporation  made  in  a  supplement 
thereafter  passed.  New  Jersey  v. 
Yard,  95  U.  S.  104. 

41  Holyoke  Water-Power  Co.  v. 
Lyman,  15  Wall.  500;  Hege  v. 
Richmond  &  D.  R.  Co.,  99  XJ.  S. 
348,  where  it  was  held  that  a 
charter  conferring  upon  one  cor- 
poration the  same  rights,  privi- 
leges and  immunities  possessed  by 
certain  other  company,  whose 
charter  was  not  subject  to  amend- 
ment, does  not  confer  a  like  im- 
munity upon  the  former  company. 
But  when  a  corporate  charter  de- 
clares that  no  alteration  or 
amendment  shall  be  made  without 
the  concurrence  of  the  corpora- 
tion, there  is  a  clear  expression  of 


a  legislative  intent  to  except  such 
corporation  from  the  general  right 
of  amendment  or  repeal  reserved 
by  the  State  constitution,  "unless 
a  contrary  intent  be  expressed"  in 
the  charter.  Louisville  Gas  Co. 
V.  Citizens'  Gas  Co.  (1886),  115 
XJ.  S.  683.  In  Little  v.  Bowers 
(1885),  46  N.  J.  300,  a  provision 
that  a  charter  should  not  take  ef- 
fect unless  the  company  filed  a 
written,  assent  thereto  in  six 
months,  was  held  not  to  indicate 
any  purpose  to  repeal  a  previous 
legislative  provision  that  all  char- 
ters should  be  subject  to  altera- 
tion, suspension  and  repeal  by  the 
legislature. 

*2in  re  Lee's  Bank  of  Buffalo 
(1860),  21  N.  Y.  9;  Commission- 
ers, etc.  V.  Holyoke  Water-Power 
Co.   (1870),  104  Mass.  446. 

43  Miller  v.  New  York,  15  Wall. 
478;  County  of  San  Mateo  v. 
Southern  Pacific  R.  Co.,  "The 
Railroad  Tax  Cases"  (1882),  8 
Sawy.  238,  279,  s.  c.  13  Fed.  Rep. 
722;  Detroit  v.  Detroit  &  Howell 
Plank  Road  Co.  (1880),  43  Mich. 
140;  Union  Passenger  R.  Co.  v. 
Philadelphia,  101  U.  S.  528.  When- 
ever the  power  of  amendment  and 
repeal  is  reserved.  It  may  be  ex- 
ercised to  change  or  modify  the 
charter  to  almost  any  extent  to 
carry  into  effect  the  original  pur- 
poses of  the  corporate  organiza- 
tion and  secure  due  administra- 
tion of  its  affairs,  or  to  repeal  the 
charter  altogether,  so  as  to  termi- 
nate absolutely  the  existence  of 
the  corporation  by  the  abrogation 
of  "the  organic  law  on  which  the 
corporate  existence  depends."  Mil- 
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example,  under  a  general  reservation  of  the  power  of  amend- 
ment and  repeal  in  existence  when  the  charter  of  a  corpora- 
tion was  granted,  the  State  may  subject  the  company  to  taxa- 
tion from  which  it  was  previously  exempt,**  and  may  impose 
upon  the  stockholders  a  statutory  liability  for  the  future  debts 
of  the  corporation.**    The  creditors  of  a  corporation  have  a 


ler  V.  New  York,  15  Wall.  478; 
Shields  v.  Ohio,  95  U.  S.  319.  In 
Close  V.  Glenwood  Cemetery 
11862),  107  U.  S.  466,  -where  the 
act  incorporating  the  defendant 
company  provided  for  its  altera- 
tion or  repeal,  an  amendatory  act 
which  authorized  the  owners  ■  of 
the  burial  lots  to  elect  a  majority 
of  the  trustees,  who  were  thereby 
created  a  board  to  control  and 
manage  the  cemetery  with  due  re- 
gard to  the  equitable  rights  of  all 
persons  having  any  vested  inter- 
est therein,  and  which  provided 
that  a  portion  only  of  the  receipts 
should  be  paid  to  the  original  pro- 
prietors, and  the  rest  to  the  im- 
provement and  maintenance  of  the 
cemetery,  was  held  to  be  valid, 
although  it  was  over  twenty  years 
after  the  cemetery  had  been  laid 
out,  improved  and  used,  and  rights 
of  property  in  the  burial  lots  had 
been  acquired  by  many  persons. 
And  in  Greenwood  v.  Union 
Freight  R.  Co.,  105  TJ.  S.  13,  it  was 
held  that  if  the  legislature  has 
the  power  to  repeal  the  statute 
under  which  a  company  was  or- 
ganized, it  may  charter  a  new 
company,  and  confer  the  same 
powers  on  it  as  the  former  one 
possessed;  and,  so  far  as  the  prop- 
erty or  franchises  of  the  old  com- 
pany are  necessary  to  the  public 
use,  it  may  authorize  the  new  one 
to  take  them,  on  making  due  com- 
pensation therefor.  Annotations 
of  County  of  Santa  Clara  v.  South- 
ern Pacific  R.  Co.,  by  Robert 
Desty,  18  Fed.  Rep.  385,  447.  Cf. 
"Inviolability  of  Corporate  Char- 
ters," by  W.  P.  "Wade,  16  West. 
Jur.  521;  Annotations  of  New 
Orleans  Gas  Light  Co.  v.  Louisi- 


ana Light  &  Heat  Co.  (1886),  by 
H.  Campbell  Black,  22  Cent.  L.  J. 
204;  "State  Regulation  of  Cor- 
porate Profits,"  by  Thomas  M. 
Cooley,  137  North  Am.  Rev.  205; 
Leading  article  by  Isaac  P.  Red- 
field,  13  Am.  Law  Reg.  (N.  S.)  1; 
"Legislative  Regulation  of  Cor- 
porate Profits,"  by  E.  S.  Whitte- 
more,  30  Alb.  L'  J.  8;  "Legislative 
Control  of  Corporations"  (1845), 
6  Am.  L.  Mag.  89;  "Legislative 
Power  to  Amend  Charters,"  by 
William  L.  Royall,  11  Am.  L.  Reg. 
(N.  S.)  1;  "Interference  by  Law 
with  the  Accumulation  and  Use  of 
Capital,"  by  Hon.  John  A.  Jame- 
son, 111.  State  Bar  Assn.  Rep.  for 
January  6,  1882;  "Legislation  Con- 
cerning Railroads,"  by  B.  W. 
Duke,  1  Ky.  L.  J.,  163,  211;  "Rail- 
road Legislation,"  by  Charles 
Francis  Adams,  Jr.,  2  Am.  L.  Rev. 
25;  "Legislative  Control  of  Rail- 
roads," by  S.  S.  Wallace,  3  So.  L. 
Rev.  650;  "Legislative  Control  of 
Railroads,"  by  P.  L.  Wells,  12 
West.  Jur.  17;  "Legislative  Con- 
trol over  Railway  Charters,"  by 
Charles  Francis  Adams,  Jr.  1  Am. 
L.  Rev.  451;  "Legislative  Power 
to  Regulate  Railroad  Franchises," 
by  Gideon  B.  Dantz,  12  Cent.  L.  J. 
194;  "The  Repeal  Question" 
(1841),  9  Dem.  Rev.  107;  "Police 
Power  of  the  State,"  by  W.  P. 
Wade,  6  So.  L.  Rev.  (N.  S.)  59; 
"Amendments  of  Laws  relating  to 
Joint-Stock  Companies,"  by  An- 
thony Pulbrook  (1876),  Soc.  Sci. 
Assn.  291. 

*i  Charleston  v.  Branch,  15  Wall. 
470;  Tomlinson  v.  Jessup,  15  Wall. 
454. 

*6  Sherman  v.  Smith  (1861),  1 
Black,  587;   In  re  Lee's  Bank  ot 
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vested  right  in  the  existing  contractual  liability  of  the  share- 
holders, of  which  they  cannot  be  deprived  by  repeal  of  a  stat- 
ute giving  a  remedy,  by  which  the  right  is  enforceable.*'  The 
legislature,  under  the  reserved  power,  may  impose  additional 
personal  liability  upon  the  members  of  a  corporation  for  debts 
thereafter  to  be  incurred.  When  the  State  Constitution  de- 
clares that  shareholders  shall  be  individually  liable  for  corpo- 
rate debts,  the  legislature  has  power  to  determine  the  means 
of  enforcing  the  liability.*'  No  statute,  however,  is  to  be  con- 
strued as  amending  or  repealing  the  charter  of  a  corporation 
not  expressly  referred  to  therein ;  *'  but  the  repeal  of  one  fran- 
chise acts  as  a  revocation  of  subsidiary  franchises  granted 
merely  for  the  purpose  of  aiding  the  company  in  the  exercise 
of  the  former."  The  reservation  need  not  be  made  in  direct 
language,  but  may  be  inferred,  as  from  a  provision  in  a  char- 
ter that  it  shall  not  be  altered  in  any  other  manner  than  by 
act  of  legislature.^"  And  under  a  charter  providing  that  the 
charges  of  a  railway  company  shall  be  regulated  by  the  cor- 
porate by-laws,  and  a  further  provision  that  no  by-law  shall 
conflict  with  the  laws  of  the  State,  the  charges  of  the  company 
are  subject  to  a  general  railway  act  prescribing  maximum 
rates. ^^  So,  also,  where  there  is  a  reservation  of  power  to  in- 
quire into  the  management  of  railroad  companies,  and  "to  cor- 
rect and  prevent  all  abuses  of  the  same,"  the  legislature  may 
appoint  a  commission  to  make  such   inquiry,  and  authorize 

Buffalo  (1860),  21  N.  Y.  9;  In  re  438;  Grand  Rapids  Savings  Bank 

Empire  City  Bank   (1858),  18  N.  v.  Warren,  52  Mich.  557. 

Y.   199.     Cf.    Bailey    v.    Hollister  47  Diversey   v.   Smith,    103     111. 

(1862),  26  N.  Y.  112;   Union  Pa-  378. 

ciflc  R.  Co.  v.  United  States,  and  *8  city     of     Grand     Rapids     v. 

Central  Paciilc  R.  Co.  v.  Gallatin,  Grand      Rapids    Hydraulic      Co. 

known  as  the  Sinking  Fund  Cases  (1887),  66  Mich.  606. 

(1878),   99   U.    S.    700;    Oldtown,  *9Barnell   v.    State    (1887),    48 

etc.  R.  Co.  V.  Veazie,  39  Me.  571;  Ark.  321. 

Green   v.    Biddle,    8    Wheaton,    1,  bo  Pennsylvania    College    Cases, 

84;    Gardner    v.    Hope    Ins.    Co.  13  Wall.  190. 

(1869),  9  R.  I.  194.  So  also  the  5i  Chicago,  M.  &  St.  P.  Ry.  Co.  v. 
legislature,  under  the  reserved  State  (1890),  10  Sup.  Ct.  Rep.  462; 
power,  may  pass  laws  to  enforce  Ruggles  v.  Illinois;  108  U.  S.  536, 
the  duty  to  keep  open  fishways.  where  it  was  held  that  in  the  ab- 
Holyoke  Water-Power  Co.  v.  Ly-  sence  of  direct  legislation,  the 
man,  15  Wall.  500.  rates  are  subject  only  to  the  com- 
*6  Hawthorne  v.  California,  2  mon-law  limitation  of  reasonable- 
Wall.  (U.  S.)  16;  Hope,  etc.  Co.  ness.  Of.  "Power  of  the  Legisla- 
V.  Flinn,  28  Mo.  483,  90  Am.  Dec.  ture  to  Fix  Rates  of  Carriers,"  by 

O.  W.  Aldricn,  3  O.  L.  J.  644. 
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them  to  enforce  through  the  courts  the  regulations  which  they 
may  establish.^^  A  clause  in  a  general  act  of  incorporation 
which  reserves  to  the  legislature  the  power  to  alter  or  repeal 
the  act  by  necessary  legislation,  is  construed  as  a  reservation 
of  power  to  alter  or  repeal  all  or  any  one  of  its  terms  and  con- 
ditions, or  rules  of  liability.^^  And  articles  of  association  en-' 
tered  into  under  a  general  act  of  incorporation  are  deemed  to 
be  a  part  of  the  law  and  subject  to  alteration  and  repeal  in  the 
same  manner  as  any  other  part  of  the  general  system.'* 

§  86.  Construction  of  amendatory  statutes. — ^The  amend- 
ment of  a  statute,  by  declaring  that  the  same  shall  be  read  as 
prescribed  by  the  amendatory  act,  has  the  eflfect  of  merging 
the  former  statute  in  the  latter,  so  that  the  former  has  no 
longer  any  vitality  as  to  future  transactions.  This  merger  is 
so  complete  that  a  repeal  of  the  amendatory  act  does  not  re- 
vive the  original  statute,  but  both  fall  together.''^  Where  a 
statute  has  been  thus  amended,  a  later  statute  declaring  the 
original  act  (with  no  reference  to  the  amendment)  to  be  ap- 
plicable, makes  it  applicable  in  its  amended,  not  in  its  original 
form.°'  Where  an  act  purports  thus  to  amend  a  former  stat- 
ute, but  a  construction,  according  to  the  foregoing  rule,  would 
render  the  whole  provision  meaningless  and  ineffectual,  and 
it  appears  clearly,  from  either  extrinsic  or  intrinsic  circum- 
stances, that  it  was  the  intention  of  the  legislature,  not  to  abro- 

62  Railroad     Commissioners    v.  ure,  revised  at  the  present  session, 

Portland,  etc.  R.  Co.,  63  Me.  269.  shall   be   taken   as   repealing  the 

When  the  legislature  has  power  acts  so  revised.    The  corporation 

to  regulate  rates,  it  may  delegate  law  of  1845  was  revised  In  1855. 

that  power  to  a  commission.  Tilley  The  latter   statute   contained   the 

V.  Savannah  F.  &  W.  R.  Co.,  5  Fed.  same  provision  as  to  limitation  of 

Rep.    641;     "Constitutionality    of  corporate  existence,  and  provided. 

Railroad         Commissions,"        by  in  section    2,    that    "the    powers 

Charles  Chauncey   Savage  (1885),  enumerated  in  the  preceding  sec- 

19  Am.  L.  Rev.  223-233.  tion  shall  vest  in  every  corpora- 

53  Sherman  v.  Smith,  1  Black,  tion  that  shall  hereafter  be  cre- 
587.  ated."     And  it  was  held  that  the 

54  Sherman  v.  Smith,  1  Black,  second  section  did  not  destroy  the 
587.  effect  of  the    first,    but    that  the 

55  People  V.  Supervisors  of  specified  powers  were  made  to  ap- 
Montgomery,  BY  N.  Y.  109;  N.  Y.  ply  to  corporations  then,  before, 
Corporation  Laws     (Banks  Bros.'  and  thereafter  created. 

Ed.,  1886),   12.     Of.'  State  v.  La-  oo  Board  of  Excise  v.  Curley,  9 

dies    of   the    Sacred    Heart    (Mo.  Abb.  N.  C.  100,  s.  c.  69  N.  Y.  608. 

1889),  12  S.  W.  Rep.  293,  a  case  See  also  9  Abb.  N.  C.  117;  N.  Y. 

under  Mo.  Rev.  Stat.  1855,  p.  1026,  Corporation   Laws    (Banks   Bros.' 

which  provides  that  all  acts  of  a  Ed.,  1886),  12, 
public,  general,  or  permanent  nat- 
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gate  the  former  provision,  but  to  add  to  it  a  new  clause,  effect 
will  be  given  to  such  intention,  rather  than  to  the  literal  terms 
of  the  act." 

§  87.  Effect  of  amendment— Accepted  charter  amendment 
does  not  destroy  the  old  corporation  and  create  a  new  one, 
but  simply  varies  its  constitution  and  powers,  without  affect- 
ing the  existing  contract,  property  rights,  or  existing  obliga- 
tions of  the  corporation.'^  Nor  is  a  new  corporation  created 
by  grant  of  a  new  charter,  either  by  special  act  or  under  gen- 
eral law.  Its  operation  is  simply  to  amend  the  original  char- 
ter.^' Acceptance  by  a  corporation  of  amendment  to  its  char- 
ter, is  acceptance  of  the  burdens  it  imposes,  if  any,  as  well  as 
of  the  benefits  conferred  by  the  amendment.'"  If  the  change 
is  fundamental  in  the  nature  of  the  corporation,  whereby  his 
rights  and  liabilities  are  effected,  the  subscriber  or  stockholder 
may  be  relieved  from  the  obligation  of  his  contract.'^ 

§  88.  Legislative  discretion. — ^While  there  is  conflict  among 
the  authorities  upon  the  question,  the  true  rule  may  be  de- 
duced therefrom  that  while  the  legislature  may  reserve  the 
power  to  repeal  the  charter  of  a  corporation  for  misuser  or 
nonuser,  or  other  default,  or  violation  of  its  franchises,"'^  it 
cannot  constitutionally  res^erve  to  itself  the  exercise  of  judicial 
powers  by  finally  determining  whether  the  conditions  and  facts 
as  to  such  default  or  violation  warrant  the  repeal,  and  there- 
is?  i^  re  Rochester  Water  Com-  ees  of  Univ.  v.  Moody,  62  Ala.  389; 
missioners,  66  N.  Y.  413;  N.  Y.  Dean  v.  LaMotte  Lead  Co.,  59  Mo. 
Corporation  Laws    (Banks   Bros.'      523. 

Ed.,    1886),    12.    For    additional  so  Johnston   v.  Crawley,   25  Ga. 

principles  and  illustrations  of  316,  71  Am.  Dec.  173;  Woodkirk  v. 
these  rules,  see  also  Whipple  v.  Union  Bank,  3  Coldw.  (Tenn.) 
'Christian,  80  N.  Y.  523,  affirming      488. 

s.  c.  15  Hun,  321;  Ely  v.  Holton,  eo  Madison,  etc.  Co.  v.  Reynolds, 

15  N.  Y.  595;  Moore  v.  Mansert,  49  3  Wis.  287;  Kenton  County  Ct.  v. 
N.  Y.  332,  affirming  5  Lans.  153;  Bank,  etc.  Co.,  10  Bush.  (Ky.) 
Pier  V.  George,  17  Hun,  207;  529;  Macon,  etc.  Co.  v.  Goldsmith, 
s.  c.  20  Hun,  210;  s.  0.  86  62  Ga.  463;  Cincinnati,  etc.  Co.  v. 
N.  Y.  613;  People  v.  Lucas,  2^  Cole,  29  Ohio  St.  126,  23  Am.  Rep. 
Hun,    610;    In   re    Hudson     City      729. 

Sav.  Inst.,  5  Hun,  612;  Calhoun  v.  si  Nugent     V.     Supervisors,     19 

Delhi,  etc.  Co.,  28  Hun,  379;  Peo-      Wall.  25,  53  Am.  Dec.  461. 
pie  V.  Davenport,  91  N.  Y.  574;  N.  ea  Crease   v.   Babcock,    23   Pick. 

Y.  Corporation  Laws  (Banks  (Mass.)  334,  34  Am.  Dec.  61;  Min- 
Bros.'  Ed.,  1886),  13.  ers'  Bank  of  Dubuque  v.   United 

58  Washington  C<3llege  v.   Duke,      States,  1  G.  Greene    (Iowa),    553, 
14  Iowa,  14;  Johnston  v.  Crawley,      Morris,  482. 
25  Ga.  316,  71  Am.  Dec.  173;  Trust- 


104:  AMENDMENT   AND   EBPEAL   OF    CHAETEE8.  [§  89. 

upon,  without  notice  to  the  corporation  and  without  the  judg- 
ment of  a  court,  to  proceed  by  statute  to  declare  the  repeal. 
This  is  not  due  process  of  law.  It  is  the  usurpation  of  judi- 
cial powers  and  functions  which  are  by  constitution  vested 
solely  in  the  courts.  The  legislature  cannot  finally  repeal  a 
charter  under  the  reservation  of  power  to  do  so,  without  due 
notice  to  the  corporation,  inquiry  and  hearing  as  to  the  facts, 
and  judgment  by  a  court  thereon,^^  either  before  the  act  of 
repeal  or  afterward  upon  judicial  review.  It  is  true  that  the 
reserved  power  of  the  legislature  can  be  exercised  free  from 
control  of  the  courts,"*  but  where  the  right  to  repeal  the  char- 
ter depends  upon  the  happening  of  a  contingency,  the  exist- 
ence of  the  fact  at  the  time  of  repeal  must  be  a  matter  for  judi- 
cial investigation.  Whether  a  forfeiture  depends  upon  the 
fact  of  a  condition  broken  the  fact  must  be  determined  by  the 
judiciary.  The  legislature  may  pass  the  act  of  repeal  in  ad- 
vance of  judicial  inquiry  without  exercising  any  judicial  func- 
tion, but  the  courts  may  review  the  act  and  decide  upon  its 
validity  and  effect  subsequently.  The  act  does  not  finally  de- 
termine the  rights  of  the  parties  as  affected  by  the  act  of  re- 
peal or  enforce  forfeiture.  That  is  necessarily  and  inherently 
a  judicial  question.^" 

§  89.  Legislative  discretion  not  to  be  questioned  judicially. 
When  the  power  to  amend  or  repeal  corporate  charters  has 
been  reserved  to  the  State,  it  is  to  be  exercisd  by  the  legisla- 
ture, and  its  action  in  this  respect  cannot  be  questioned  by 
the  courts  nor  its  motives  impugned.'^    And  if  there  be  a  pro- 

63  State  V.  Noyes,  47  Me.  189;  v.  Schottler,  110  U.  S.  347;  Loth- 
Flint  &  Fentonville  Plank  Road  rop  v.  Stedman  (1875),  13  Blatchf. 
Co.  V.  "Woodhull,  25  Mich.  99,  12  134;  Sinking  Fund  Cases  (1878), 
Am.  Rep.  233;  Chesapeake  &  Ohio  99  U.  S.  700,  720;  Northern  R.  Co. 
Canal  Co.  v.  Baltimore  &  Ohio  Ry.  v.  Miller  (1851),  10  Barb.  260; 
Co.,  4  Gill  &  J.   (Md.)  1121.  In  re  Elevated  R.  Co.    (1877),  70 

64  Spring  Valley  v.  Schottler,  110  N.  Y.  327,  351.  In  Massachusetts, 
TJ.  S.  347;  Greenwood  v.  Freight  the  reserved  power  of  amendment 
Co.,  105  TJ.  S.  13.  and  repeal  may  be  exercised  "at 

65  Erie,  etc.  Ry.  Co.  v.  Casey,  26  the  pleasure  of  the  legislature." 
Pa.  St.  287;  Crease  v.  Babcock,  23  Mass.  Gen.  Stat.  ch.  68,  §  41. 
Pick.  (Mass.)  334;  McLaren  v.  "This  expression,  'the  pleasure  of 
Pennington,  1  Paige,  102;  Read  v.  the  legislature,'  is  significant,  and 
Frankfort  Bank,  23  Me.  318.  See  is  not  found  in  many  of  the  simi- 
note  to  Atchison,  etc.  Co.  v.  Nave,  lar  statutes  in  other  States. 
38  Kansas,  747,  5  Am.  St.  Rep.  .  .  .  That  Body  need  give  no 
804.  reason  for  its  action  in  the  mat- 

66  Spring   Valley  Water  Works  ter.     The  validity  of  such  action 
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viso  that  certain  conditions  shall  be  fulfilled,  with  a  reserva- 
tion of  power  to  repeal  in  case  they  are  not  performed,  there 
may  be  a  repeal  without  a  previous  judicial  declaration  of  fail- 
ure of  the  conditions."^  It  is  said  that  the  conditional  reserva- 
tion in  the  charter  becomes  binding  upon  the  corporation  as 
soon  as  the  same  is  accepted,  and  that  the  corporation  is  es- 
topped to  question  the  power  of  the  legislature  to  determine 
the  happening  of  the  contingency,  although  otherwise  the 
question  would  have  been  judicial  in  its  nature."'  So,  also, 
where  the  continued  existence  of  the  corporation  is  made  to 
depend  upon  compliance  with  the  requirements  of  the  act  under 
which  it  came  into  being,  its  non-compliance  terminates  the 
corporate  existence  ipso  facto.^"    There  is  an  important  dis- 


does  not  depend  on  the  necessity 
for  it,  or  on  the  soundness  of  the 
reasons  ■which  prompted  it." 
Greenwood  v.  Union  Freight  R. 
Co.  (1881),  105  U.  S.  13,  17,  per 
Miller,  J. 

67  Myrick  v.  Brawley,  33  Minn. 
S77;  Oakland  R.  Co.  v.  Oakland, 
etc.  R.  Co.,  45  Cal.  365;  Kennedy 
V.  Strongs,  14  Johns.  129;  New 
York,  etc.  R.  Co.  v.  Boston,  etc. 
R.  Co.,  36  Conn.  196.  Thus  the 
charter  of  a  hanking  corporation 
which  provides  "that  if  the  cor- 
poration shall  fail  to  go  into  oper- 
ation, or  shall  abuse  or  misuse 
their  privileges  under  this  char- 
ter, it  shall  be  in  the  power  of 
the  legislative  assembly  at  any 
time  to  annul,  vacate,  and  make 
void  this  charter,"  may  be  re- 
pealed by  the  legislature  without 
any  judicial  proceeding  or  prior 
notice  to  the  corporation.  Miners' 
Bank  v.  United  States,  Morris, 
482,  s.  c.  43  Am.  Dec.  115. 

68  Crease  v.  Babcock,  23  Pick. 
334;  Carey  v.  Giles,  9  Ga.  253; 
Lothrop  V.  Stedman,  42  Conn.  584 ; 
Miners'  Bank  v.  United  States,  1 
Greene  (Iowa),  553;  De  Camp  v. 
Eveland,  19  Barb.  81. 

68  In.  Ye  Brooklyn,  etc.  R.  Co., 
72  N.  Y.  245,  s.  c.  75  N.  Y.  335^ 
s.  c.  81  N.  Y.  69;  In  re  Kings 
County  Elevated  Ry.  Co.,  41  Hun, 
426;  Brooklyn  S.  T.  Co.  v.  City  of 


Brooklyn,  78  N.  Y.  524,  529; 
Green  v.  Green,  34  111.  320.  See, 
however,  infra,  §  1308.  "A  failure 
to  finish  the  road  and  put  it  in  full 
operation  within  the  time  speci- 
fied renders  void  the  act  of  incor- 
poration, in  so  far  as  it  applies  to 
the  unfinished  portion,"  but  the 
statute  limiting  the  time  within 
which  the  conditions  imposed  must 
be  performed  should  definitely  fix 
such  time.  Toledo,  etc.  R.  Co.  v. 
Johnson,  49  Mich.  148,  151.  In  like 
manner,  a  license  from  a  munici- 
pal government  may  be  condi- 
tioned upon  its  acceptance  within 
a  certain  time.  Thus  the  con- 
sent of  a  city  council  to  the  occu- 
pancy of  a  street  by  a  railway 
company  is  a  mere  license,  and 
until  the  company  has  availed  it- 
self of  the  license,  no  contractual 
obligation  or  relation  arises  which 
requires  a  judicial  declaration  of 
forfeiture.  Until  the  license  is 
accepted  and  used,  no  right  vests 
in  the  railway  company,  and  it 
may  be  revoked  by  the  city  coun- 
cil; and  after  the  time  within 
which  it  may  be  availed  of  ex- 
pires, the  license  lapses  and  no  re- 
vocation is  needed  to  terminate 
the  same.  The  railway  company  or 
licensee  can  not  thereafter  occupy 
the  street,  or  build  its  road  there- 
on without  a  new  permission  from 
the     city     authorities.      Atchison 
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tinction  between  an  express  reservation  to  the  legislature  of 
the  power  to  repeal  the  charter  of  a  corporation  conditioned 
upon  non-user  or  misuser  of  its  franchises,  and  that  implied 
condition  annexed  to  all  franchises  by  which  they  are  sub- 
jected to  forfeiture  for  non-user  or  misuser  the  exercise  of  the 
power  in  the  former  case  being  wholly  a  matter  of  legislative 
discretion/"  the  enforcement  of  the  penalty  in  the  latter  case 
being  a  matter  for  judicial  determination.'^  Mere  non-action 
does  not  destroy  a  franchise,  although  it  may  justify  a  for- 
feiture by  judicial  proceedings.'^ 

§  go.  Limitation  upon  the  reserved  power. — The  reserved 
power  of  amendment  and  repeal  cannot  be  arbitrarily  exer- 
cised. The  power  of  the  State  in  this  respect  is  subject  to  the 
provision  of  the  federal  constitution  prohibiting  the  taking  of 
private  property  "without  due  process  of  law?"  Certain  cor- 
porate franchises  have  been  uniformly  regarded  as  indestruc- 
tible by  legislative  action  and  as  constituting  property  in  the 
highest  sense  of  the  word,  which  cannot  be  taken  from  cor- 


Street  Ry.  Co.  v.  Nave,  38  Kan. 
744,  s.  c.  5  Am.  St.  Rep.,  800,  citing 
Galveston  City  Ry.  Co.  v.  Galves- 
ton C.  &  S.  Ry.  Co.  (1885),  63  Tex. 
529;  City  of  Detroit  v.  City  Ry. 
Co.,  37  Mich.  558.  It  is  held  that 
§  502  of  the  Civil  Code  of  Cali- 
fornia does  not  declare  that  a 
failure  to  comply  with  the  pro- 
visions which  require  the  con- 
struction to  be  commenced  within 
one  year,  shall  of  itself  work  a 
forfeiture,  bjit  that  a  failure  to 
comply  with  that  provision  to- 
gether with  the  provision  which 
requires  that  it  shall  be  com- 
pleted within  three  years  may 
work  a  forfeiture.  It  is  optional, 
however,  with  the  authorities 
granting  the  right  of  way  whether 
the  forfeiture  shall  be  total  or 
partial.  Omnibus  R.  Co.  v.  Bald- 
win, 57  Cal.  160. 

'0  Spring  Valley  Water  Works 
V.  Schottler,  110  U.  S.  347;  Green- 
wood V.  Union  Freight  R.  Co. 
(1881),  105  U.  S.  13;  Sinking 
Fund  Cases  (1878),  99  U.  S.  700, 
720;  Lothrop  v.  Stedman  (1875), 
13  Blatchf.  134;  In  re  Elevated  R. 


Co.  (1877),  70  N.  Y.  327,  351;  De 
Camp  V.  Eveland,  19  Barb.  81; 
Northern  R.  Co.  v.  Miller  (1851), 
10  Barb.  260;  Kennedy  v.  Strongs, 
14  Johns.  129;  Carey  v.  Giles,  9 
Ga.  253;  New  York,  etc.  R.  Co. 
V.  Boston,  etc.  R.  Co.,  36  Conn. 
196;  Myrick  v.  Brawley,  33  Minn. 
377;  Miners'  Bank  v.  United 
States,  1  Greene  (Iowa),  553; 
s.  c.  43  Am.  Dec.  115;  Crease  v. 
Babcoek,  23  Pick.  334.  Contra, 
Erie  &  Northeast  R.  Co.  v.  Casey 
(1856),  26  Pa.  St.  287;  Mayor,  etc. 
of  Baltimore  v.  Pittsburg  &  C.  R. 
Co.  (1865),  1  Abb.  U.  S.  9;  Flint, 
etc.  Plank  Road  Co.  v.  Woodhull, 
25  Mich.  99;  State  v.  Noyes,  47 
Me.  189,  s.  c.  43  Am.  Dec.  119; 
these  cases  holding  that  when  the 
power  of  repeal  has  been  condi- 
tioned upon  an  abuse  of  the  fran- 
chises, the  courts  may  enquire 
whether  the  corporation  has  been 
guilty  of  the  abuse  alleged. 

71  See  cases  cited  infra,  §  1293. 

72  Higgins      V.      Downward,      8 
Houst.  227,  40  Am.  St.  Rep.  141. 
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porate  shareholders  and  creditors,  without  provision  for  com- 
pensation.'^ Sheer  oppression  and  wrong  cannot  be  wrought 
under  the  guise  of  amendment.'*  Where  the  power  is  reserved 
to  repeal  or  amend  "at  the  pleasure  of  the  legislature,"  its 
motives  in  exercise  of  the  power  are  immaterial.'^  All  amend- 
ments must  be  made  in  good  faith;  they  must  be  reasonable, 
and  consistent  with  the  scope  and  object  of  the  act  of  incor- 
poration." An  amendment  must  not  defeat  or  substantially 
impair  the  object  of  the  grant,  or  any  rights  of  property  vested 
under  it,"  nor  deprive  the  incorporators  of  control  of  the  cor- 
porate property,'^  nor  divest  or  impair  the  rights  of  the  share- 


's People  V.  O'Brien  (1888),  5 
Ry.  &  Corp.  L.  J.  27,  s.  o.  Ill  N. 
Y.  1,  holding  thai  where  a  street 
ralilway  company  is  dissolved  by 
act  of  legislature,  its  right  to  lay 
tracks  and  run  cars  on  the  streets 
of  the  city  and  to  make  traffic 
contracts  with  other  companies, 
survives  for  the  benefit  of  its  cred- 
itors and  shareholders. 

74  Shields  v.  Ohio  (1877),  95  U. 
S.  375;  Sinking  Fund  Cases 
(1878),  99  U.  S.  700;  Spring  Val- 
ley Water  Works  v.  Board  of  Su- 
pervisors of  San  Francisco  (1841), 
61  Gal.  3.  See  "Rise  and  Probable 
Decline  of  Private  Corporations  in 
America,"  a  paper  by  Andrew 
Allison  before  the  American  Bar 
Association  (1884),  7  Am.  Bar 
Assn.  Rep.  241,  252,  and  cases 
there  reviewed. 

75  Greenwood  v.  Freight  Co., 
105  V.  S.  13. 

70  Leep  V.  St.  Louis,  etc.  Co.,  58 
Arkansas,  407,  23  L.  R.  A. 
264;  Zabriskie  v.  Hackensack,  etc. 
Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec. 
617,  2  Smith  Cas.  760;  Shields  v. 
Ohio   (1877),  95  U.  S.  375. 

77  Black  V.  Delaware,  etc.  Co., 
24  N.  J.  Eq.  456;  New  Orleans, 
etc.  Co.  v.  Harris,  27  Miss.  517; 
Dow  v.  Northern  Railroad,  67  N. 
H.  1,  2  Smith  Cas.  795.  Where 
the  object  of  an  act  incorporating 
the  board  of  education,  appointed 
by  a  church  conference  for  an  in- 
corporated college  under  control 


of  the  conference,  was  to  effectuate 
a  contract  between  the  board  of 
education  and  the  stockholders  of 
the  institution,  though  the  power 
to  amend  or  repeal  is  reserved,  the 
legislature  can  not  exercise  that 
power  to  the  prejudice  of  vested 
rights.  Bryan  v.  Board  of  Educa- 
tion (Ky.  1890),  7  Ry.  &  Corp.  L. 
J.  389.  See  also.  Close  v.  Glen- 
wood  Cemetery  (1882),  107  U.  S. 
466;  Shields  v.  Ohio,  95  TJ.  S.  319; 
Greenwood  y.  Union  Freight  R. 
Co.  (1881),  105  r.  S.  19;  Miller  v. 
New  York  (1872),  15  Wall.  478; 
Mayor,  etc.  of  Worcester  v.  Nor- 
wich &  W.  R.  Co.  (1871),  109 
Mass.  103.  The  constitutions  of 
Tennessee,  Oregon  and  Georgia 
aeclare  that  the  power  of  amend- 
ment and  repeal  shall  not  be  so 
exercised  as  to  impair  or  destroy 
vested  corporate  rights.  See 
Stimson's  American  Statutory 
Law,  §  443. 

78  City  of  Detroit  v.  Detroit,  etc. 
Co.,  43  Mich.  140,  2  Smith  Cas. 
791;  Orr  v.  Bracken  County 
(1884),  81  Ky.  593.  "The  property 
of  the  corporation  acquired  in  the 
exercise  of  its  functions  is  held 
independently  of  such  reserved 
power,  and  the  State  can  only 
exercise  over  it  the  control  which 
it  exercises  over  the  property  of 
individuals  engaged  in  similar 
business."  County  of  San  Mateo 
V.  Southern  Pacific  R.  Co.,  8  Sawy. 
238,  279. 
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holders  as  between  themselves/"  nor  alter  the  relation  be- 
tween the  corporation  and  subscribers  to  its  stock,*"  nor  work 
injustice  to  the  incorporators  or  to  the  corporate  creditors.*^ 
The  legislature  "can  repeal  or  suspend  the  charter,  it  can  alter 
or  modify  it,  it  can  take  away  the  charter,  but  it  cannot  im- 
pose a  new  one  and  oblige  the  stockholders  to  accept  it.  .  .  . 
The  power  to  alter  and  modify  does  not  give  power  to  make 
any  substantial  additions  to  the  work."  *^ 

§  91.  Consent  of  the  corporation  to  amendment.  Power  of 
the  majority. — Within  the  limits  mentioned  in  the  foregoing 
section,  the  legislature  may  exercise  the  reserved  power  of 
amendment  without  the  consent  of  the  corporation.'^  When, 
however,  an  amendment  exceeds  those  limits  and  alters  the 
contract  relations  between  the  incorporators  themselves,  or 
between  them  and  other  parties;  or  when  the  charter  is  not 


T9  Ctty  of  Knoxville  v.  Knoxville 
&  O.  R.  Co.  (1884),  22  Fed.  Rep. 
758,  where  it  was  said:  "It  was 
not  competent  for  the  legislature 
to  do  more  in  this  respect  than  to 
waive  the  public  rights.  ,  It  could 
not  divest  or  impair  the  rights  of 
the  shareholders,  as  between 
themselves,  as  guarantied  by  the 
company's  charter,  without  their 
consent.  It  was  upon  the  faith  of 
the  stipulations  contained  in  said 
charter  that  the  shareholders  sub- 
scribed to  the  capital  stock,  and 
thereby  made  themselves  members 
of  the  corporation." 

80  Kenosha  R.  &  R.  I.  R.  Co.  v. 
Marsh  (1862),  17  Wis.  13;  Troy  & 
R.  R.  Co.  v.  Kerr  (1854),  17  Barb. 
581.  "The  power  of  amendment 
was  never  reserved  with  reference 
to  any  question  between  the  cor- 
poration and  its  stock  subscribers, 
but  solely  with  reference  to  ques- 
tions between  the  corporation  and 
the  State  where  the  latter  desired 
to  make  compulsory  amendments 
against  the  will  of  the  former." 
All  the  State  "can  do  is  to  grant 
it  the  power,  and  then  it  is  for 
the  corporation  to  accept  or  not, 
as  it  pleases."  Kenosha,  Rock- 
ford  &  Rock  Island  R.  Co.  v. 
Marsh   (1862),  17  Wis.  13. 

81  Stimson's  American  Statutory 


Law,  §  443,  citing  the  constitu- 
tions of  Georgia,  Alabama,  Arkan- 
sas, Pennsylvania  and  Colorado. 
People  V.  O'Brien  (1888),  111  N. 
Y.  1,  s.  c.  5  Ry.  &  Corp.  L.  J.  27, 
30,  where  it  was  held  that  under 
the  reserved  power  of  repeal,  the 
franchises  and  property  of  a  cor- 
poration can  not  be  taken  from 
its  stockholders  and  creditors  and 
transferred  to  other  persons  or 
corporations,  without  provision  for 
compensation. 

82  Zabriskie  v.  Hackensack  &  N. 
Y.  R.  Co.  (1867),  18  N.  J.  Eq.  178. 

83  Bishop  V.  Brainerd,  28  Conn. 
289;  Cross  v.  Peach  Bottom  Ry. 
Co.  (1879),  97  Pa.  St.  392,  where 
the  court  said:  "The  legislative 
reservation  is  in  the  nature  of 
police  power,  designed  for  the  pro- 
tection of  the  public  welfare,  and 
where  such  protection  becomes 
necessary,  the  law-making  power 
may  act  without  consulting  either 
the  interests  or  will  of  the  com- 
pany; and  in  such  case  it  may 
well  be  that  not  only  the  company, 
but  its  stockholders  must  submit. 
.     .     .     The  reservation 

was  only  intended  to  enable  the 
legislature  to  act  without  the  con- 
sent and  against  the  will  of  the 
corporation." 
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subject  to  the  reserved  power  of  amendment,  the  consent  of 
the  corporation  is  requisite  to  render  the  legislative  action 
complete  and  effective.  Ordinarily  the  assent  of  the  "corpora- 
tion to  a  proposed  amendment  cannot  be  validly  given  by  the 
directors,  but  is  to  be  expressed  by  the  stockholders  them- 
selves.^* Alterations  in  corporation  or  charter,  authorized  by 
its  charter,  may  be  made  by  majority  of  the  stockholders ;  as 
to  increase  or  reduce  the  capital  stock ;  *^  or  to  issue  preferred 
stock ;  ^°  or  to  consolidate  with  another  corporation ;  or  by  a 
railroad  company  to  change  location  of  its  road,  or  extend  its 
line  where  its  charter  gives  it  such  power.^^  Whether  the  ma- 
jority of  the  stockholders  may  bind  a  dissenting  minority  by 
accepting  a  legislative  amendment  to  its  charter  in  the  inter- 
est of  the  corporation,  but  not  in  the  interest  of  the  public,  de- 
pends upon  whether  the  amendment  is  so  fundamental  and 
radical  as  to  change  the  purposes  and  character  of  the  corpo- 
ration, or  whether  the  amendment  is  merely  an  alteration  aux- 
iliary to  those  objects.  Such  an  amendment  may  be  accepted 
by  a  majority  of  the  shareholders  against  dissent  of  the  mi- 
nority.** If  the  amendment  be  for  the  benefit  of  the  corpora- 
tion,*^ or  merely  auxiliary  to  the  original  purposes  for  which 
the  company  was  organized,  the  consent  of  a  majority  of  the 
members  is  sufficient  to  render  it  effective  and  binding  upon 

8*  Wells     V.      Central     R.     Co.  s'  Sims  v.   Street    Ry.    Co.,    37 

(1886),   41   isr.   J.   Eq.    5;    Illinois  Ohio  St.  556. 

River  R.   Co.   v.   Zimmer    (1858),  ss  Durfee  v.  Old  Colony,  etc.  Co., 

20  111.  65;  Marlborough.  Manuf.  Co.  5  Allen   (Mass.)  230,  1  Cum.  Cas. 

V.  Smith,  2  Conn.  579;   Brown  v.  773;    Stevens  v.  Rutland,  etc.  Co., 

Fairmount  Mine  Co.,  10  Phila.  32.  29  Vt.    548;    Buffalo,    etc.    Co.  v. 

Cf.  Blatchford  v.  Ross,  5  Abb.  Pr.  Dudley,  14  N.  Y.  336;   Taggart  v. 

(,N.   S.)    434.     Contra,    Venner    v.  Westsrn,  etc.  Ry.  Co.,  24  Md.  563, 

Atchison,   etc.   R.  Co.    (1886),    28  89  Am.  Dec.  760. 

Fed.  Rep.  581.  so  Supervisors  of  Fulton  County 

85  Chicago  City  Ry.  Co.  v.  AUer-  v.  Mississippi  &  W.  R.  Co.  (1859), 
ton,  18  Wall.  (U.  S.)  233;  Port  E3d-  21  111.  338;  Delaware  R.  Co.  v. 
wards,  etc.  Co.  v.  Arpin,  80  Wis.  Tharp  (1856)  1  Houst.  (Del.)  149; 
214.  Irvin  v.  Turnpike  Co.,  2  Penr.  & 

86  Kent  V.  Quicksilver  Mining  W.  466;  Illinois  River  R.  Co.  v. 
Co.,  78  N.  Y.  159;  Belfast  &  Moose-  Zimmer  (1858),  20  111.  654; 
head  Lake  Co.  v.  City  of  Belfast,  Sprague  v.  Illinois  River  R.  Co., 
77  Me.  445;  Sparrow  v.  Bvansville,  19  111.  174;  Barnet  v.  Alton  &  S. 
etc.  Co.,  7  Ind.  369;  Bish  v.  John-  R.  Co.  (1851),  13  111.  504.  Cf. 
son,  21  Ind.  299;  Lynch  v.  East  Hester  v.  Memphis  &  C.  R.  Co. 
em,  etc.  Ry.  Co.,  57  Wis.  431;  (1856),  32  Miss.  378;  Witter  v. 
Sprague  v.  Illinois,  etc.  Co.,  19  Mississippi,  Ouachita  &  Red  River 
111.  174.                                               '  R.  Co.  (1859),  20  Ark.  463. 
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all  the  incorporators.""  But  if  the  amendment  be  fundamental, 
radical  and  vital,  the  unanimous  acceptance  of  all  the  incor- 
porators is  requisite  to  render  it  binding  upon  the  company."^ 
The  reserved  power  of  the  legislature  to  alter,  amend  or  re- 
peal is  not  construed  to  be  power  to  authorize  the  majority  of 
the  stockholders  to  engage  in  a  different  enterprise ;  for  that 
would  be  to  change  and  not  simply  to  alter. 

§  92.  Of  material  and  immaterial  amendments. — Whether 
an  amendment  be  material  or  immaterial  depends  largely  upon 
the  circumstances  of  each  particular  case.  Under  certain  cir- 
cumstances  amendments  authorizing  railway  companies   to 


so  ITnion  Agricultural  &  S.  Assn. 
V.  Mills  (1870),  31  Iowa,  95; 
Woodfork  V.  Union  Bank  (1866), 
3  Coldw.  (Tenn.)  488;  Illinois 
River  R.  Co.  v.  Zimmer  (1858),  20 
111.  654;  Buffalo  &  N.  Y.  City  R. 
Co.  V.  Dudley  (1856),  14  N.  Y. 
336;  Schenectady  &  S.  Plank  Road 
Co.  V.  Thatcher  (1854),  11  N.  Y. 
102;  Dayton,  etc.  R.  Co.  v.  Hatch 
(1855),  1  Disney,  84;  Common- 
wealth V.  Cullen,  13  Pa.  St.  133; 
Taggart  v.  Western  R.  Co.  (1866). 
24  Md.  563;  Danbury,  etc.  R.  Co. 
V.  Wilson  (1853),  22  Conn.  435. 
In  Chicago  Life  Ins.  Co.  v. 
Needles,  113  U.  S.  -574,  it  was  said 
that  In  addition  to  the  implied 
condition  that  the  privileges  and 
franchises  of  a  corporation  shall 
not  be  abused,  the  condition  is 
also  implied  that  the  corporation 
shall  be  subject  to  such  reasonable 
regulations  as  the  legislature  may 
from  time  to  time  prescribe,  which 
do  not  materially  interfere  with 
or  obstruct  the  privileges  the  State 
has  granted,  and  which  serve  only 
to  secure  the  ends  for  which  the 
corporation  was  created.  Winter 
V.  Muscogee,  etc.  Co.,  11  Ga.  438; 
Ellis  V.  Marshall,  2  Mass.  279; 
Commonwealth  v.  Cullen,  53  Am. 
Dec.  461;  note. 

aiWoodfork  v.  Union  Bank 
(1866),  3  Coldw.  (Tenn.) '488.  In 
Mills  V.  Central  R.  Co.  (1886),  41 
N.  J.  Eq.  1,  speaking  of  a  statute 
authorizing  a  consolidation,  the 
court  said:      "The    provision    In 


that  act,  "Ihat  it  shall  be  lawful 
to  lease  or  consolidate,  is  merely 
a  legislative  authorization,  a  con- 
cession on  the  part  of  the  legisla- 
ture, of  the  power  to  do  that 
which  could  not  be  lawfully  done 
without  such  authority.  It  is  not 
an  enactment  that  the  directors 
may,  without  the  consent  of  the 
stockholders  of  the  company, 
lease,  consolidate,  or  merge,  nor 
is  It  in  effect  an  enactment,  that 
they  may  with  the  consent  of  the 
majority  of  the  stockholders  do 
so.  But  the  statute  is  merely  an 
enabling  act,  a  law  intended  to 
give,  once  for  all,  a  general  legis- 
lative authority  to  lease,  consolid- 
ate, or  merge.  The  legislature 
did  not  intend  to  affect  the  rights 
of  stockholders  inter  sese,  and  the 
act  does  not  do  so,  either  ex- 
pressly or  by  Implication.  .  .  . 
After  the  shareholders  had  en- 
tered into  a  contract  among  them- 
selves, under  legislative  sanction, 
and  expended  their  money  in  the 
execution  of  the  plan  mutually 
agreed  upon,  the  plan  could  not, 
even  by  virtue  of  legislative  enact- 
ment, be  radically  changed  by  the 
majority  alone,  and  dissentient 
stockholders  be  compelled  to  en- 
gage in  a  new  and  totally  different 
undertaking,  because  such  action 
would  Impair  the  obligation  of 
the  dissenting  stockholders'  con- 
tract with  their  associates  and  the 
State."  See  also  cases  cited  infra, 
§§  92,  93,  94. 
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build  branch  lines  have  been  held  to  be  merely  auxiliary  to  the 
original  purpose  of  incorporation,  and  acceptance  thereof  by 
a  majority  of  the  stockholders  was  deemed  sufficient;'^  so 
with  respect  to  amendments  authorizing  an  extension  of  the 
road,"^  or  consolidations  to  take  the  place  of  part  of  the  line 
as  laid  out,'*  or  even  the  purchase  of  other  railroads.""  Like- 
wise amendments  authorizing  certain  changes  in  the  route  of 
a  railroad,'^  or  a  change  of  termini,"  or  extending  the  time  for 
completing  the  road,  have  been  held  binding  upon  the  corpora- 
tion when  accepted  by  a  majority.'^  And  it  has  been  held  that 
a  majority  may  give  the  corporate  consent  to  amendments  au- 
thorizing an  issue  of  preferred  stock,'"  or  of  more  common 
stock,^  or  a  reduction  of  capital  stock  and  shortening  of  the 
road,^  or' an  increase  of  the  capital  stock  and  extending  the 
road,  such  changes  not  appearing  on  the  record  to  be  detri- 
mental.' And  there  are  similar  decisions  with  respect  to  in- 
creasing the  number  of  directors,*  and  changing  the  corporate 


82  Peoria  &  Rock  Island  R.  Co. 
V.  Preston  (1872),  3'4  Iowa,  115; 
Greenville  &  C.  R.  Co.  v.  Coleman 
(1851),  5  Rich.  (S.  C.)  118; 
Peoria  &  O.  R.  Co.  v.  Biting 
(1856),  17  III.  429. 

93  Cross  V.  Peach  Bottom  Ry. 
Co.  (1879),  90  Pa.  St.  392. 

»i  Sprague  T.  Illinois  River  R. 
Co.  (1857),  19  111.  174;  Hannah  v. 
Cincinnati  &  Fort  Wayne  R.  Co. 
(1863),  20Ind.  30. 

95  Venner  v.  Atchison,  etc.  R. 
Co.  (1886),  28  Fed.  Rep.  581. 

96-wilISon  v.  "Willes  Valley  R. 
Co.  (1863),  33  Ga.  466;  Johnson  v. 
Pensacola,  etc.  R.  Co.  (1860),  9 
Fla.  299;  Peoria  &  O.  R.  Co.  v. 
Elting  (1856),  17  111."  429;  Barnet 
v.  Alton  &  S.  R.  Co.  (1851),  13  111. 
504. 

97  Pacific  R.  Co.  V.  Renshaw 
(1852),  18  Mo.  210;  Ross  v.  Chi- 
cago, etc.  R.  Co.,  77  111.  134. 

98  Agricultural  Branch  R.  Co.  v. 
Winchester  (1866),  13  Allen,  29; 
Poughkeepsie,  etc.  Co.  v.  Griffin 
(1861),  24  N.  Y.  150;  Bailey  v. 
Hollister  (1862),  26  N.  Y.  112. 

99  Everhart  v.  West  Chester  & 
Phila.  R.   Co.    (1857),  28   Pa.   St. 


339 ;  Rutland  &  B.  R.  Co.  v.  Thrall 
(1863),  35  Vt.  536. 

1  City  of  Covington  v.  Covington 
&  Cincinnati  Bridge  Co.  (1873), 
10  Bush,  69. 

2  Troy  &  Rutland  R.  Co.  v.  Kerr 
(1854),  17  Barh.  581. 

3  Peoria  &  O.  R.  Co.  v.  Elting 
(1856),  17  111.  429;  Rice  v.  Rock 
Island  R.  Co.,  21  111.  93. 

*  Mower  V.  Staples  (1884),  32 
Minn.  284.  See  also  Gray  v. 
Coffin  (1852),  9  Cush.  192;  Child 
V.  Coffin  (1820),  17  Mass.  64; 
Langley  v.  Little  (1846),  26  Me. 
162;  Payson  v.  Withers  (1873),  5 
Biss.  269;  Joy  v.  Jackson,  etc.  Co. 
(1863),  11  Mich.  155;  Fry's  Ex'rs 
V.  Lexington,  etc.  R.  Co.,  2  Mete. 
(Ky.)  322;  Waring  v.  Mayor,  etc. 
of  Mobile,  24  Ala.  201;  Bank  v. 
Richardson,  1  Me.  79;  Greenville, 
etc.  R.  Co.  v.  Johnson,  8  Baxt.  332; 
State  V.  Accommodation  Bank,  26 
La.  Ann.  288;  Pall  River  Iron 
Works  V.  Old  Colony  R.  Co.,  5  Al- 
len, 221;  Pacific,  etc.  R.  Co.  v. 
Hughes,  22  Mo.  297.  Thus  an  al- 
teration in  the  charter  of  a  pri- 
vate corporation  increasing  the 
number  of  directors  from  five  to 
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name."  Under  other  circumstances  amendments  authorizing 
variations  in  the  routes  of  railway,^  such  as  changing  a  ter- 
minus/ shortening,^  or  extending  the  line,  have  been  held  to 
be  material.'  So,  also,  an  amendment  authorizing  an  increase 
in  the  par  value  of  the  stock,  has  been  held  to  be  such  a  change 
as  requires  the  unanimous  consent  of  the  stockholders. '^''  Like- 
wise, amendments  authorizing  the  dividing  of  a  line  of  railway 
and  the  formation  of  two  or  more  corporations,^^  consolidating 
the  corporation  with  another  corporation,^^  allowing  business 


nine  is  not  a  fundamental  altera- 
tion, and  may.  be  accepted  by  a 
majority  of  the  stockholders. 
Mower  v.  Staples,  32  Minn.  284. 

5  Bucksport  &  B.  R.  Co.  v.  Buck 
(1878),  68  Me.  81;  Clark  v.  Monon- 
gahela  Nav.  Co.  (1840),  10  Watts, 
364.  Ind.  Acts  1875,  p.  166,  pro- 
viding that  any  university  incor- 
porated under  a  special  charter 
might  change  its  name  by  a  vote 
of  a  majority  of  its  directors,  if 
done  within  a  limited  time,  was 
held  not  unconstitutional,  being 
neither  local  nor  special,  nor  cre- 
ating a  new  corporation,  nor 
amending  the  charter.  Hazlett  v. 
Butler  University,  84  Ind.  230. 

6  Middlesex  Turnpike  Co.  v. 
Locke  (1811),  8  Mass.  267;  Middle- 
sex Turnpike  Co.  v.  Swan  (1813), 
10  Mass.  384;  Hester  v.  Memphis 
&  Charleston  R.  Co.  (1856),  32 
Miss.  37,8;  Witter  v.  Mississippi, 
Ouachita  &  Red  River  R.  Co. 
(1859),  20  Ark.  463;  Champion  v. 
Memphis,  etc.  R.  Co.,  35  Miss.  692; 
Simpson  v.  Denison,  10  Hare,  54. 

7  Manheim,  etc.  Co.  v.  Arndt 
(1858),  31  Pa.  St.  317;  Marietta, 
etc.  R.  Co.  V.  Elliott,  10  Ohio  St. 
57;  Middlesex  Turnpike  Co.  v. 
Locke,  8  Mass.  267;  Middlesex 
Turnpike  Co.  v.  Swan,  10  Mass. 
384;  Thompson  v.  Guion,  5  Jones 
Eq.  113. 

8  Bank  v.  City  of  Charlotte 
(1881),  85  N.  C.  433. 

9  Stevens  v.  Rutland  &  B.  R.  Co. 
(1855),  29  Vt.  545.  See,  also, 
Noesen  v.  Town  of  Port  Washing- 
ton (1875),    37    Wis.    168,    where 


there  was  no  amendment  author- 
izing the  purchase  of  a  railroad 
running  at  right  angles  to  the  old, 
but  a  release  was  upheld. 

loMahon  v.  Wood  (1872),  44 
Cal.  462. 

"Leed  &  B.  Turnpike  Road. Co. 
V.  Phillips,  2  Penr.  &  W.  184;  Su- 
pervisors of  Pulton  County  v.  Mis- 
sissippi &  Wabash  R.  Co.  (1859), 
21  111.  3?8;  Carlisle  v.  Terre  Haute 
&  Richmond  R.  Co.  (1855),  6  Ind. 
316. 

12  Illinois  Grand  Trunk  R.  Co. 
V.  Cook  (1862),  29  111.  237;  Me- 
Cray  v.  Junction  R.  Co.  (1857),  9 
Ind.  358;  Sparrow  v.  Evansville 
&  C.  R.  Co.,  7  Ind.  369;  Shelby- 
ville  &  Rushville  Turnpike  Co.  v. 
Barnes  (1873),  42  Ind.  498;  Booe 
V.  .Junction  R.  Co.  (1857),  10  Ind. 
93;  New  Orleans  &  J.,  G.  N.  R.  Co. 
V.  Harris  (1854),  27  Miss.  517; 
Clearwater  v.  Meredith  (1863),  1 
Wall.  25,  where  Mr.  Justice  Davis, 
who  delivered  the  opinion  of  the 
court  said  ohiter,  "Clearwater 
could  have  prevented  this  con- 
solidation had  he  chosen  to  do 
so;"  Kean  v.  Johnson  (1853), 
1  Stock.  (9  N.  J.  Eq.)  401;  Black 
V.  Delaware  &  R.  Canal  Co. 
(1873),  24  N.  J.  Eq.  455;  Mowrey 
V.  Indianapolis  &  C.  R.  Co.  (1868), 
4  Biss.  78,  criticising  Lanman  v. 
Lebanon  Valley  R.  Co.  (1858),  30 
Pa.  St.  42,  and  declaring  it  to  be 
the  only  American  case  found  by 
the  court  which  seems  opposed  to 
the  rule,  and  continuing,  "There 
is,  indeed,  a  dictum  in  the  case  of 
The  State  v.  Bailey,   16   Ind.  46, 
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to  be  commenced  before  the  full  capital  stock  is  subscribed," 
making  the  charter  perpetual,  and  increasing  the  power  to  hold 
property,^*  allowing  a  life  insurance  company  to  insure  against 
fire  and  marine  loss,^*  and  permitting  a  railroad  to  go  into 
water  transportation  business,  require  the  consent  of  all  the 
stockholders.^" 

§  93.  The  rights  of  a  minority. — Neither  a  mandatory  stat- 
ute nor  a  vote  of  the  directors  nor  of  a  majority  of  the  stock- 
holders can  compel  a  dissenting  stockholder  to  accept  a  ma- 
terial alteration  of  the  terms  of  the  contract  in  view  of  which 
he  intrusted  his  funds  to  the  corporate  management.^^  For 
"each  shareholder  in  an  incorporate  company  has  a  right  to 
insist  on  the  prosecution  of  the  particular  objects  of  the  char- 
ter. He  cannot  be  deprived  of  his  rights  or  privileges  without 
his  assent.  Such  alterations  of  the  charter  as  are  necessary 
to  carry  into  effect  its  main  design  may  be  made  without  his 
consent.  But  an  alteration  which  materially  and  fundament- 
ally changes  the  responsibilities  and  duties  of  the  company, 
or  which  superadds  an  entirely  new  enterprise  to  that  which 
was  originally  contemplated,  may  be  resisted  by  the  stock- 
holders, unless  such  alterations  are  provided  for  in  the  charter 
itself,  or  in  the  general  laws  of  the  State  in  force  at  the  time 
the  act  of  incorporation  was  passed."  ^^    Some  cases  go  so  far 

which  seems  to  favor  the  Pennsyl-  v.  Elliott  (1859),  10  Ohio  St.  57. 
vania  doctrine  above  mentioned.  The  stockholder  may  say:  "I  have 
It  is  to  the  effect  that  in  the  case  agreed  to  become  interested  in  a 
of  the  consolidation  of  two  rail-  railroad  company,  and  have  con- 
road  companies  'those  stockhbld-  tracted  in  view  of  the  profits  to  be 
ers  in  the  old  who  do  not  enter  expected  and  the  perils  and  losses 
the  new  are  entitled  to  withdraw  incident  to  that  description  of 
their  shares  in  the  capital  stock,  business';  but  I  have  not  agreed 
and  may  enjoin  until  they  are  that  those  to  be  intrusted  with 
secured.'  This  may  be  true  if  the  the  capital  I  contribute  shall  have 
objecting  stockholder  should  power  to  use  it  in  a  business  of  a 
choose  to  adopt  that  course  but  is  different  character,  and  attended 
he  bound  to  adopt  it  as  his  only  with  hazards  of  a  different  de- 
remedy?"  scription."     Marietta,   etc.  R.  Co. 

13  Memphis   Branch    R.    Co.    v.  v.  Elliott  (1859),  10  Ohio  St.  57. 
Sullivan  (1876),  57  Ga.  240.  "Winter  v.   Muscogee    R.    Co. 

1*  Proprietors  of  the  Union  Lock  (1852),  11  Ga.  438. 
and  Canals  v.  Towne  (1817),  1  N.  is  Fry  v.  Lexington,  etc.  R.  Co. 

H.  44.  (1859),  2  Mete.    (Ky.)    314;   Dela- 

iBAshton  V.   Burbank,    2    Dill.  ware,  etc.  R.  Co.  v.  Irick  (1852), 

435.  ^3  N.  J.  321,  where    it    was  held, 

i«  Hartford  &  N.   H.  R.   Co.  v.  however,   that  until   the   corpora- 

Croswell    (1843),    5    Hill,   383,     a  tion  has  accepted  the  amendment 

leading  case;  Marietta  &  C.  R.  Co.  a  stockholder  has  no  ground  for 
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as  to  say  that  all  alterations  of  the  corporate  charter  are 
equally  material.^' 

§  94.  Of  the  dissenting  stockholder's  remedy. — If  the  cor- 
poration fails  to  protect  itself  from  legislative  interference 
with  its  charter,  any  stockholder  may  institute  proceedings  to 
remedy  the  wrong/"  unless  he  acquired  his  interest  in  the  com- 
pany after  the  amendment  was  made."  The  proper  remedy 
is  by  injunction  either  to  restrain  the  company  from  accept- 
ing the  amendment  or  from  acting  under  the  powers  thereby 
conferred.^''  Or,  if  he  has  not  paid  for  his  stock,  he  may  elect 
to  cancel  his  contract  of  subscription,  and  the  illegal  amend- 
ment will  operate  as  a  release."^  Unauthoi-ized  alteration  of 
articles  of  incorporation,  or  of  a  subscription  paper,  will  re- 
lease the  subscriber  to  stock.  A  subscriber  to  the  stock  who 
signs  the  articles  of  incorporation  is  not  liable  in  his  subscrip- 


complaint.  Of.  Pearce  v.  Madison 
R.  Co.,  21  How.  441;  Tuttle  v. 
Michigan  A.  L.  R.  Co.,  35  Micli. 
247;  New  Jersey,  etc.  R.  Co.  v. 
Strait,  35  N.  J.  322;  Sprague  v. 
Illinois  R.  Co.,  19  111.  174;  Com- 
monwealth V.  Cullen  (1850),  13 
Pa.  St.  133. 

19  Zabripke  v.  Hackensack  &  N. 
Y.  R.  Co.  (1867),  18  N.  J.  Eq.  178; 
Dayton  &  C.  R.  Co.  v.  Hatch,  1 
Disney,  84;  Central  R.  Co.  v.  Col- 
lins, 40  Ga.  617. 

20 Dodge  V.  Woolsey  (1855),  18 
How.  331;  State  Bank  of  Ohio  v. 
Knoop  (1853),  16  How.  369;  Wil- 
mington R.  Co.  V.  Reid  (1871),  13 
Wall.  264;  Minot  v.  Philadelphia, 
W.  &  B.  R.  Co.  ("The  Delaware 
Railroad  Tax  Case")  (1873),  18 
Wall.  206.' 

21  Epps  V.  Mississippi,  etc.  R. 
Co.  (1859),  35  Ala.  N.  S.  54;  Mc- 
Clure  V.  People's  Freight  Co. 
(1879),  90  Pa.  St.  269. 

22  Owen  V.  Purdy  (1861),  12 
Ohio  St.  73;  Pry  v.  Lexington;  etc. 
R.  Co.,  2  Mete.  (Ky.)  314.  Cf. 
Bailey  v.  Hollister  (1862),  26  N. 
Y.  112;  Thompson  v.  Guion,  5 
Jones  Eq.  113;  Mowrey  v.  Indian- 
apolis, etc.  R.  Co.  (1868),  4-  Biss. 
78,  holding  that  one  dissenting 
shareholder  is  entitled  to  an  in- 


junction; Lanman  v.  Lebanon 
Valley  E:.  Co.  (1858),  30  Pa.  St. 
42,  which  while  holding  that  a 
single  stockholder  has  no  right  to 
object  to  the  consolidation  of  the 
company  in  which  he  owns  stock, 
with  another  railroad  company, 
granted  an  injunction  till  the  dis- 
senting shareholder  should  be  se- 
cured in  the  payment  of  the  value 
of  his  stock;  Hamilton  Ins.  Co.  v. 
Hoba'rt,  .2  Gray,  543;  Gardner  v. 
Hamilton,  etc.  Ins.  Co.  (1865),  33 
N.  Y.  421;  Stevens  v.  Rutland  & 
B.  R.  Co.  (1855),  29  Vt.  545;  Black 
V.  .  Delaware  &  R.  Canal  Co. 
(1873),  24  N.  J.  Bq.  455;  Mowrey 
V.  Indiana,  etc.  R.  Co.  (1866),  4 
Biss.  78.  Cf.  Ship  v.  Crosskill 
(1870),  L.  R.  10  Eq.  73;  Stewart 
V.  Austin  (1866),  L.  R.  3  Eq.  299." 
But  see  Mowrey  v.  Indiana,  etc. 
R.  Co.   (1866),  4  Biss.  78. 

23  Champion  v.  Memphis,  etc.  R. 
Co.,  35  Miss.  692;  Clearwater  v. 
Meredith,  1  Wall.  25;  Nugent  v. 
Supervisors,  19  Wall.  241;  "Lia- 
bility of  Subscribers  as  affected  by 
Amendments  to  Charters  of  Cor- 
porations," by  W.  H.  Whittaker 
(1882),  16  Am.  L.  Rev.  101.  Cf. 
Dawes  v.  Ship  (1868),  L.  R.  3  H. 
L.  343. 
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tion  if  the  articles  are  materially  amended,  amounting  to  new 
articles  without  his  consent.^*  He  may,  however,  be  estopped 
from  objecting  to  an  amendment  by  his  express  or  implied 
acquiescence  therein ;  -^  and  although  as  a  general  rule  the  con- 
sent of  the  shareholders  is  not  to  be  presumed  but  must  be 
proven,^^  yet  if  circumstances  arise  under  which  it  is  his  duty 
to  express  his  dissent,  his  silence  will  operate  as  a  bar  to  any 
subsequent  objection." 

§  95.  Amendment  of  the  articles  of  incorporation. — Al- 
though they  embody  a  contract  with  the  State,  yet  to  the  ex- 
tent it  has  reserved  the  power,  the  State  may  at  will  alter, 
amend  or  repeal  the  article's  of  incorporation  without  impair- 
ing the  obligation  of  a  contract,  or  depriving  anyone  of  or 
violating  any  vested  right  within  the  purview  of  the  United 
States  Constitution.^*  The  general  acts  of  incorporation  of 
the  several  States  provide  the  method  by  which  articles  of  as- 
sociation drawn  thereunder  may  be  amended  by  the  incorpo- 
rators  themselves.^''     Until   such  provisions  of  the   enabling 


24  Burrows  v.  Smitli,  10  N.  Y. 
550;  Berry  v.  Marietta,  etc.  Ry. 
Co.,  26  Ohio  St.  6T3;  Richmond, 
«tc.  Co.  V.  Reed,  83  Ind.  9;  South- 
ern Hotel  Co.  V.  Newman,  30  Mo. 
118;  Katama  Land  Co.  v.  Jerne- 
gen,  126  Mass.  155. 

25  Bedford  R.  Co.  v.  Bowser 
(1864),  48  Pa.  St.  29;  Glfford  v. 
New  Jersey  R.  Co.  (1854),  10  N. 
J.  Bq.  171;  Memphis,  etc.  R.  Co. 
V.  Sullivan,  57  Ga.  240;  Houston 
v.  Jefferson  College,  63  Pa.  St. 
428;  Danbury,  etc.  R.  Co.  v.  "Wil- 
son, 22  Conn.  435;  Vermont,  etc. 
R.  Co.  V.  Vermont  Central  R.  Co., 
34  Vt.  2;  Hay  worth  v.  Junction 
R.  Co.  (1859),  13  Ind.  348;  Mills 
V.  Central  R.  Co.  (1886),  41  N.  J. 
Eq.  1,  holding,  however,  that  a 
stockholder  merely  expressing  an 
opinion  favorable  to  a  lease 
authorized  by  the  amendment, 
while  refusing  to  vote  for  it,  and 
afterwards  voting  against  It,  is  not 
estopped  by  acquiescence  from  as- 
sailing its  validity;  Zabriskie  v. 
Hackensack,  etc.  R.  Co.,  18  N.  J. 
Eq.  178;  Ex  parte  Booker,  18  Ark. 
338;  Upton  v.  Jackson,  1  Pllpp.  C. 


C.  413;  Goodin  v.  Evans,  18  Ohio 
St.  150. 

26  March  v.  Easton  R.  Co. 
(1862),  43  N.  H.  515;  Proprietors, 
etc.  Union  Lock  and  Canals  v. 
Towne  (1817),  1  N.  H.  44;  Ire- 
land v.  Palestine,  etc.  Turnpike 
Co.  (1869),  19  Ohio  St.  369. 

2T  Commonwealth  v.  Cullen 
(1850),  13  Pa.  St.  133;  Martin  v. 
Pensacola  &  G.  R.  Co.  (1869),  8 
Fla.  370;  Owen  v.  Purdy  (1861), 
12  Ohio  St.  73.  Contra,  Hamilton 
Mutual  Ins.  Co.  v.  Hobart  (1854), 
2  Gray,  543. 

28  Supreme  Commandery  v. 
Ainsworth,  71  Ala.  436;  Miller  v. 
fcitate,  15  "Wall.  478;  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  466. 

29  E.  g.,  "Wis.  Rev.  Stat.  §§  1772, 
177'4;  Conn.  Act  of  June,  1880,  §  8, 
whereby  amended  articles  are  re- 
quired to  be  subscribed  by  stock- 
holders holding  at  least  two-thirds 
of  the  stock,  to  be  certified,  pub- 
lished and  recorded  as  provided 
for  in  the  original  articles.  Iowa 
Code,  §  1065,  provides  "that  any 
of  the  provisions  of  the  articles  of 
incorporation  may  be  changed  at 
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act  have  been  fully  complied  with,  a  proposed  amendment  re- 
mains inoperative.^"  For  where  a  company  is  formed  under 
a  general  act  of  incorporation,  the  articles  of  association  are 
as  immutable  as  a  charter  granted  by  especial  legislative  act;  '^ 


any  annual  meeting  of  the  stock- 
holders, or  special  meeting  called 
for  that  purpose;  but  said  changes 
snail  not  be  valid  unless  recorded 
and  published  as  the  original  arti- 
cles are  required  to  be;  and  said 
changes  in  the  articles  need  only 
be  signed  and  acknowledged  by 
the  officers  of  said  corporation." 
By  N.  Y.  Laws  of  1870,  ch.  135, 
§  11,  "the  directors  of  any  cor- 
poration organized  under  any  gen- 
eral act  for  the  formation  of  com- 
panies in  whose  original  certifi- 
cate of  incorporation  any  infor- 
mality may  exist,  by  reason  of  an. 
omission  of  any  matter  required 
to  be  therein  stated,  are  hereby 
authorized  to  make  and  file  an 
amended  certificate  or  certificates 
of  incorporation  to  conform  to  the 
general  act  under  which  the  said 
corporation  may  be  organized; 
and  upon  the  making  and  filing  of 
such  amended  certificate,  the  said 
corporation  shall,  for  all  purposes, 
be  deemed  and  taken  to  be  a  cor- 
poration from  the  time  of  filing 
such  original  certificate.  Nothing 
in  this  act  contained  shall  in  any 
manner  affect  any  suit  or  proceed- 
ing, at  the  time  of  filing  such 
amended  certificate,  pending 
against  said  corporation,  or 
impair  any  rights  already  ac- 
crued." See  In  re  New  York,  L. 
&  W.  Ry.  Co.,  25  Hun,  556.  By 
N.  Y.  Laws  of  1881,  ch.  22,  all  cer- 
tificates of  incorporation  filed  ■  in 
the  office  of  the  Secretary  of  State 
are  to  be  recorded,  and  the  same 
fees  paid  therefor  as  for  recording 
deeds.  Further  provisipns  are 
made  in  New  York  for  amendment 
of  the  original  agreement  between 


the  incorporators  with  respect  to 
the  duration  of  corporate  exist- 
ence (N.  Y.  Laws  of  1857,  oh.  29, 
§  2,  as  amended  by  N.  Y.  Laws  of 
1867,  ch.  12  §  1;  N.  Y.  Laws  of 
1867,  ch.  937,  §  1),  and  with  re- 
spect to  changing  the  place  of 
business  (N.  Y.  Laws  of  1864,  ch. 
517,  I  1),  increasing  or  reducing 
the  number  of  trustees  (N.  Y. 
Laws  of  1860,  ch.  269,  §  2,  amended 
Laws  of  1867,  ch.  248,  §  2 
as  amended  by  Laws  of  1878,  ch. 
316,  §  1),  increasing  or  reducing 
the  capital  stock  (N.  Y.  Laws  of 
1848,  ch.  40,  §  20;  Laws  of  1878, 
en.  264,  §  1) ;  increasing  the  num- 
ber of  shares  of  which  its  capital 
stock  consists  (N.  Y.  Laws  of 
1866,  ch.  73,  §§  1  and  2);  chang- 
ing the  corpocate  name  (N.  Y. 
Laws  of  1870,  ch.  322) ;  and 
changing  or  extending  the  busi- 
ness of  the  company.  And  in  that 
State,  "whenever  any  company 
shall  desire  to  call  a  meeting  of 
the  stockholders,  for  the  purpose 
01  availing  itself  of  the  privileges 
and  provisions  of  this  act,  or  for 
increasing  or  diminishing  the 
amount  of  its  capital  stock,  or  for 
extending  or  changing  its  busi- 
ness, it  shall  be  the  duty  of  the 
trustees  to  publish  a  notice, 
signed  by  at  least  a  majority  of 
them,  in  a  newspaper  in  the 
county,  if  any  shall  be  published 
therein,  at  least  three  successive 
weeks,  and  to  deposit  a  written 
or  printed  copy  thereof  in  the 
Qostoffice,  addressed  to  each  stock- 
holder at  his  usual  place  of  resi- 
dence, at  least  three  weeks  pre- 
vious to  the  day  fixed  upon  for 
holding  such  meeting,  specifying 


30  Wood  V.  Union  Gospel  Church 
Assn.    (1886),  63  Wis.   9;    Day  v. 
■Mill-Owners'  Mutual  Fire  Ins.  Co. 
(1888),  75  Iowa,  694. 


31  Ashbury  Ry.,  etc.  Co.  v. 
Riche,  L.  R.  7  H.  L.  653;  "Immu- 
tability of  Memorandums  of  Asso- 
ciation," 78  L.  T.  314. 
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and  a  majority  of  the  incorporators  cannot  change  the  objects 
for  which  the  association  was  formed,  against  the  will  of  a 
dissenting  minority.  An  injunction  will  issue  to  restrain  them 
from  so  doing.'^  But  an  application  to  parliament  for  author- 
ity to  effect  an  alteration  of  that  character  will  not  be  enjoined 
by  the  English  courts ;  '^  for  parliament  is  a  constitutional  tri- 
bunal for  settling  in  such  cases  the  rights  of  the  parties  upon 
the  footing  of  the  contract,  and  its  decision  would  be  con- 
clusive of  the  rights  and  authority  of  the  corpdration  as  well 
as  of  the  dissenting  shareholders.  Whereas  in  one  of  the 
United  States,  upon  a  similar  legislative  decision,  the  ques- 
tion would  still  present  itself  upon  the  original  contract.'*  A 
memorandum  of  association  may  contain  other  provisions  than 
those  required  by  the  statute  under  which  it  is  drawn,  and  it 
has  been  contended  that  with  respect  to'  these  additional  mat- 


the  object  of  the  meeting,  the 
time  and  place  when  and  where 
such  meeting  shall  be  held,  and 
the  amount  to  which  it  shall  be 
proposed  to  increase  or  diminish 
the.  capital,  and  the  business  to 
which  the  company  would  be  ex- 
tended or  changed;  and  a  vote  of 
at  least  two-thirds  of  all  the 
shares  of  the  stock  shall  be  neces- 
sary to  an  increase  or  diminution 
of  the  amount  of  its  capital  stock, 
or  the  extension  or  change  of  its 
business  as  aforesaid,  or  to  en- 
able a  company  to  avail  itself  of 
the  provisions  of  this  act."  N.  Y. 
Laws  of  1848,  ch.  40,  §  21. 

32  In  Natusch  v.  Irving,  cit.  by 
Gow  on  Partnership,  398,  405,  406, 
Lord  Eldon  held  that  a  majority 
of  stockholders  of  a  life  and  fire 
insurance  company  could  not 
change  the  objects  for  which  they 
were  associated  under  their  arti- 
cles of  agreement,  to  marine  in- 
surance, and  granted  an  injunc- 
tion to  restrain  the  company  from 
carrying  on  the  latter  business. 

33  Ware  v.  Grand  Junction  W. 
W.  Co.,  2  Russ.  &  M.  470.  See 
however,  CanlifE  v.  Manchester  & 
B.  Canal  Co.,  2  Russ.  &  M.  480  and 
note,  where  an  injunction  was 
granted  restraining  the  canal  com- 
pany from  affixing  its  seal  to  a 
petition  to  parliament  for  author- 


ity to  convert  a    portion    of    the 
canal  into  a  railway. 

34  "Legislative  Cenfrol  over  the 
fundamental  Contract  of  an  In- 
corporated Company,"  6  Am.  L. 
Mag.  89,  93.  The  power  of  the 
British  parliament  is  seldom  ex- 
ercised in  derogation  of  private 
rights  of  property,  or  to  vary  the 
obligations  of  a  contract;  when 
the  rights  of  contracting  parties, 
however,  are  submitted  to  the  ac- 
tion of  parliament,  the  decision  of 
the  legislature  is  binding  upon 
courts  of  justice.  But  the  con- 
stitution of  the  United  States  re- 
strains the  power  of  the  State 
legislatures,  and  no  legislative  act 
which  impairs  the  obligation  of  a 
contract  can  be  recognized  as  valid 
in  any  court  of  this  country. 
Tide  supra,  §§  49-53.  When 
the  objects  for  which  a  company 
was  incorporated  or  a  joint-stock 
company  associated  are  Changed 
by  legislative  enactment,  the 
validity  of  the  act  will  depend 
upon  the  question  whether  any 
material  alteration  of  the  original 
contract  which  formed  the  basis 
of  the  association,  is  attempted  by 
that  statute.  "Legislative  Con- 
trol over  the  Fundamental  Con- 
tract of  an  Incorporated  Com- 
pany," 6  Am.  L.  Mag.  89,  90. 

35  In  re  New  Buxton  Lime  Co., 
Duke's  Case    (1876),    1    Ch.  Div. 
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ters  it  is  not  equally  fixed  and  immutable,  but  may  be  varied, 
rescinded  or  modified  after  registration  as  well  as  before.^'' 
But  it  has  been  decided  that  these  additional  provisions  are 
equally  immutable,  and  that  there  is  no  power  in  a  majority 
of  the  members  to  change  or  modify  the  articles  of  associa- 
tion, as  originally  filed,  in  any  particular  which  may  be  said 
to  form  a  part  of  the  original  contract  between  the  sharehold- 
ers.^' The  ground  of  these  decisions  seems  to  be  the  ordinary 
law  of  contract;  and  it  would  appear  to  follow  that  there  is 
prima  facie  nothing  to  prevent  the  whole  body  of  shareholders 
from  modifying  the  terms  of  their  original  contract  in  any 
way  they  choose,  provided  they  do  not  attempt  to  alter  the 
memorandum  in  those  points  which  are  required  by  statute  to 
be  stated  therein.'^ 


620;  Guinness  v.  Land  Corpora- 
tion of  Ireland,  22  Ch.  Div.  349; 
Winstone's  Case,  12  Ch.  Div.  251, 
where  as  dicta-  Mr.  Justice  Fry 
said:  "The  argument  has  assumed 
that  everything  which  is  in  a 
memorandum  is  immutable.  I  am 
not  convinced  that  this  is  the 
case  where  the  memorandum  em- 
bodies particulars  not  required  by 
the  statute." 

36Ashbury  v.  Watson,  28  Ch. 
Div.  56  s.  c.  51  L.  T.  Rep.  N.  S. 
766,  distinguishing  In  re  New 
Buxton  Lime  Co.,  Duke's  Case 
(1876),  1  Ch.  Div.  620;  Melhado  v. 
Hamilton,  28  L.  T.  578;  s.  o.  29 
L.  T.  364;  Harrison  v.  Mexican 
Ry.  Co.,  32  L.  T.  Rep.  N.  S.  82; 
s.  c.  19  Eq.  358;  Hutton  v.  Scar- 
borougli  C.  H.  Co.,  12  L.  T.  Rep. 
N.  S.  228,  289;  s.  o.  2  Dr.  &  Sm. 
514;  s.  c.  4  D.  J.  &  S.  672;  Ash- 
bury  Ry.,  etc.  Co.  v.  Riche,  L.  R. 
7  H.  L.  653. 

37  "The  Immutability  of  Memor- 
andums of  Association"  (1885), 
78  L.  T.  314,  315.  The  incorpora- 
tors of  a  company  organized  un- 
der a  general  enabling  act,  can 
not  acquire  greater  powers  than 
those  conferred  upon  similar  com- 
panies organized  thereunder,  by 
inserting  provisions  to  that  ef- 
fect in  the  articles  of  association. 
Albright  v.  Lafayette,  etc.  Assn., 
102  Pa.  St.  411,  423,  where  the 
court  said:     "I  think  the  law  to 


be  clear,  that  in  corporations 
formed  under  the  general  laws,  it 
is  no  objection  that  the  articles  of 
association  contain  provisions  not 
authorized  by  the  act.  If  unau- 
thorized provisions  are  added,  all 
acts  done  in  pursuance  of  such 
will  be  void;  but  until  the  cor- 
poration is  proceeded  against  for 
an  abuse  of  its  franchises,  its 
rights  as  a  corporation  will  not 
be  affected  by  such  unauthorized 
powers.  Such,  too,  has  been  ex- 
pressly stated  in  New  York,  in 
Eastern  Plank  Road  Co.  v. 
Vaughan,  14  N.  Y.  546.  The  case 
of  Rhoads  v.  Hoernerstown  Build- 
ing and  Loan  Assn.,  1  Norris,  180, 
does  not  seem  to  me  to  cover  this 
case.  Whatever  else  appears  in 
that  case,  the  controlling  idea  was 
that  the  court  that  granted  the 
charter  then  could  not  and  did  not 
intend  to  charter  it  under  the  Act 
of  1859,  because  it  had  no  author- 
ity under  the  petition  to  do  so, 
and  further,  because  the  provis- 
ions of  the  charter  were  such  as 
also  to  rebut  any  such  intention." 
And  in  New  Orleans  National 
Banking  Assn.  v.  Weltz,  4  Woods, 
C.  C.  43,  it  was  held  that,  a  cor- 
poration organized  under  the 
Louisiana  general  law,  can  not, 
by  its  private  charter  and  by- 
laws, create  a  privilege  on  prop- 
erty actually  and  necessarily  with- 
in commerce. 
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THE  COEPOEATE  NAME. 


§    96.    Necessity  for  and  right  to- 
have  a  name. 

97.  Right    to    protection    in 

use  of  its  name. 

98.  Imitation   or  adoption  of 

name    by    another    cor- 
poration. 


99.  Misnomer.        Ground      for 

abatement  of  suit. 
99a.  Misnomer  in  pleadings. 

100.  Proof    of    the    corporate 

name. 

101.  Change  of  name.      Power 

of   the  legislature.    Ef- 
fect of  change. 
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102. 
103. 


104. 


Under  the  common  law. 

In  England  corporate  con- 
tracts require  the  cor- 
porate seal. 

In  the  United  States  seal 
is  required  only  where 


required  of   an   individ- 
ual. 
105,    When  affixed  the  seal  is 
presumed   to  be  author- 
ized. 


DOMICILB    OF    COKPOEATIOIT. 


106.  Its  legal  residence  is  the 

State      wherein     incor- 
porated. 

107.  "When  not  otherwise  fixed, 


is  presumed  to  be  where 
its  meetings  are  held  in 
the  State. 
107o.  Of  interstate  corporations. 


EECOEDS. 


108.  Minutes  of  corporate  meet- 

ings. 

109.  Minutes  are  presumed  to 

be  properly  entered'  of 
record. 

110.  Declaration    of    dividend 

must  be  made  of  record. 

111.  Right   of  stockholders  to 

inspect  and  examine  the 
records. 

112.  For     what     purpose     the 

books  may  be  inspected. 


113. 


114. 

115. 
116. 

117. 


When  the  corporation  may 

not  refuse  permission  to 

inspect. 
Of    the     members'    reme- 

edies  herein. 
The  remedy  by  mandamus. 
Production     of     corporate 

books. 
Production    of    books    of 

foreign  corporation. 
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References: 

Misnomer,  Civil  actions.     Section  1004. 

Mode  of  executing  deeds,  contracts,  etc.     Section  862. 

Citizenship  of  corporation.    Section  8. 

Civil  actions,  Jurisdiction.    Foreign  corporations.    Chapter  56. 

Minutes  of  meetings.     Section  685. 

Production  of  books  of  foreign  corporations.     Section  1356. 

A. 
THE  CORPORATE   NAME. 

§  96.  The  corporate  name. — "The  names  of  corporations 
are  given  of  necessity;  for  the  name  is,  as  it  were,  the  very- 
being  of  the  Constitution ;  for  though  it  is  the  will  of  the  king 
that  enacts  them,  yet  the  name  is  the  knot  of  their  combina- 
tion, without  which  they  could  not  perform  their  corporate 
acts ;  for  it  is  nobody  to  plead  and  be  impleaded,  to  take  and 
give,  until  it  hath  gotten  a  name."  ^  Coke  very  justly  likens 
its' name  to  an  individual's  proper  or  baptismal  name,  and  when 
bestowed  by  a  private  founder  he  compares  him  to  a  god- 
father.^ Until  recently  the  king  in  England,  in  granting  his 
patent,  usually  designated  the  name  by  which  the  corporation 
was  to  be  known,  or  else  the  recital  in  the  patent  was  such 
as  to  indicate  the  corporate  name ; "  and  the  same  was  true  of 
charters  granted  by  parliament.*  So,  in  this  country,  it  is  said 
that  the  recital  in  the  act  of  incorporation  may  be  such  as  to 
indicate  the  name  by  which  the  corporation  shall  be  known.^ 

12  Bac.  Ahr.  (Am.  ed.)  440.  corporate    name;    and    such    per- 

2  10  Co.  28;  2  Inst.  666.  sons  having  selected  the  name  of 

3  "Names  of  Corporations,"  by  the  American  Bell  Telephone  Co., 
W.  W.  Thornton,  23  Cent.  L.  J.  and  brought  suit  in  that  name, 
531;  2  Bac.  Abr.  441,  citing  1  proof  of  the  special  act  under 
Salk.  191,  p.  3.  which  they  were  Incorporated,  and 

*  Glover  Corp.    52,    53;  Wlllcox  a   certificate   of  the   secretary   of 

Corp.  59;  Grant  Corp.  50.  the  commonwealth  In  the  form  re- 

5  Trustees  v.  Park  (1833),  10  quired  by  Laws  &  Resolves,  1870, 
Me.  441;  School  Com.  v.  Dean,  2  ch.  224,  §  11,  Is  conclusive  evl- 
Stew.  &  P.  190.  The  authority  dence  of  the  corporate  existence, 
granted  by  Mass.  Act  of  March  Dolbear  v.  American  Bell  Tel.  Co., 
19,  1880  (Laws  &  Resolves,  8  Sup.  Ct.  Rep.  778.  The  same 
1880-81,  ch.  117,  p.  74),  to  the  business  as  respondents,  the 
person  named  therein,  to  organize  "United  States  Mercantile  Report- 
as  a  corporation  under  the  pro-  ing  Company,"  is  an  Infringement 
visions  of  La;ws  &  Resolves,  1870,  of  respondent's  name.  In  re 
ch  224  relating  to  corporations,  United  States,  etc.  Assn.  (1889), 
gave  them  the  right  to  select    a  4  N.  Y.  Supp.  916.   An  instructive 
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By  the  common  law,  as  also  by  the  statutes  of  all  the  States, 
every  corporation  is  required  to  have  a  corporate  name  by 
which  to  sue  and  be  sued,  to  grant  and  receive  grant  of  prop- 
erty, and  to  contract  and  perform  all  its  corporate-  acts."  A 
name  is  essential  to  corporate  existence.'  It  may  be  that 
given  by  the  charter,  or  any  name  assumed  by  the  corporation, 
or  acquired  by  usage.'  A  corporation  may  have  several  names 
and  sue  or  be  sued  under  any  one  of  them.'  The  only  material 
circumstance  is  a  name  or  names  of  some  kind,  in  which  all 
the  affairs  of  the  corporation  may  be  conducted.  Whether  an 
aggregate  of  individuals  is  a  corporation  is  determined  by  its 
conferred  faculties  and  powers  rather  than  by  its  name  or  de- 
scription.^" The  corporators  may  select  any  name  they  may 
see  fit,  not  previously  adopted  and  in  use  by  some  other  cor- 
poration of  the  same  state.^^    The  withdrawal  and  incorpora- 


example  is  afforded  by  a  late  case 
in  England.  The  plaintiff  com- 
pany was  formed  in  1886  to  pur- 
chase the  business  of  a  firm  carry- 
ing on  business  under  the  name  of 
"Thomas  Turton  &  Sons."  The 
defendant,  John  Turton,  had  for 
many  years  carried  on  a  similar 
business,  in  the  same  town,  under 
the  name  of  "John  Turton  &  Co." 
In  1888  he  took  his  two  sons  into 
partnership,  and  adopted  the  name 
of  "John  Turton  &  Sons."  There 
was  no  evidence  of  any  attempt 
on  the  part  of  the  defendants  to 
deceive  the  public  by  imitating  the 
plaintiffs'  labels  or  otherwise.  And 
it  was  held  that  the  plaintiffs 
were  not  entitled  to  an  injunction 
restraining  the  defendant  from 
using  the  name  "John  Turton  & 
Sons"  though  some  persons  would 
occasionally  be  misled  by  the 
names  being  similar.  Turton  v. 
Turton  (1889),  7  Ry.  &  Corp.  L.  J. 
64.  An  injunction  to  restrain  a 
company  from  using  the  name  of 
the  Richardson  &  Morgan  Com- 
pany on  account  of  confusion 
arising  from  its  similarity  to  the 
name  of  plaintiff,  the  Richardson 
&  Boynton  Company,  was  refused 
where  the  two  companies  manu- 


factured different  goods,  and  there 
was  no  further  evidence  of  con- 
fusion than  that  it  occurred  in 
plaintiff's  correspondence,  (not  in 
the  corporate  name,  but  in  the  ad- 
dress;) although  in  one  instance 
credits  were  wrongly  posted;  and, 
according  to  the  testimony  of  a 
single  salesman  of  plaintiff,  mis- 
takes dally  occurred,  during  busy 
times,  as  to  plaintiff's  locality. 
Richardson  &  Boynton  Co.  v. 
Richardson  &  Morgan  Co.  (1890), 
8  N.  Y.  Supp.  52. 

6  Fort,  etc.  Assn.  v.  Model,  etc. 
Assn.,  159  Pa.  St.  308  (1893).     ' 

^  Bridgeford  v.  Hall,  18  La.  211; 
Marriot  v.  Mascall,  Anderson,  206, 
Rep.  C.  P. 

8  Clement  v.  City  of  Lathrop,  18 
Fed.  885;  Sykes  v.  People,  132  111. 
32;  Alexander  v.  Berney,  28  N.  J. 
Eq.  90;  Melledge  v.  Boston  Iron 
Co.,  5  Cush.  (59  Mass.)  158,  51 
Am.  Dec.  59. 

9  Thomas  v.  Dakln,  22  Wend. 
(N.  Y.)  9,  1  Smith  Cas.  4,  1  Cum. 
Cas.  1;  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  (U.  S.) 
566,  1  Cum.  Ca!s.  26. 

loEdgeworth  v.  Wood,  58  N.  J. 
Law,  463,  Wilgus  Cas. 

11  Elgin    Butter    Co.    v.    Elgin 
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tion  under  its  name  of  members  of  the  association  does  not 
affect  its  right  to  continue  the  use  of  its  name.^^  Such  incor- 
poration may  be  enjoined  from  the  adoption  or  use  of  the 
name  of  the  association.^^  A  corporation  may  have  more  than 
one  name ;  it  may  have  one  in  which  to  contract,  grant,  etc., 
and  another  in  which  to  sue  and  be  sued,  so  it  may  be  known 
by  two  different  names  and  may  sue  and  be  sued  in  either, 
and  the  name  of  the  president,  his  oiificial  name,  or  any  other, 
will  answer  every  purpose.  The  only  material  circumstance 
is  a  name  or  names  of  some  kind  in  which  all  the  affairs  of  the 
company  may  be  conducted.  All  the  business  is  to  be  con- 
ducted in  a  common  or  proper  name.^* 

§  97.  Right  to  protection  in  use  of  its  name. — Its  name  is 
the  trademark  of  the  corporation  to  which  it  is  entitled  to  pro- 
tection in  the  exclusive  use  and  independent  of  any  statutory 
provision.  A  court  of  equity  will  interpose  its  protection 
against  injury  and  to  prevent  fraud  by  the  adoption  of  the 
name  or  a  like  or  similar  name  by  another  corporation.  It 
will  be  protected  in  the  same  way  as  the  name  of  individuals 
or  firms  are  protected  from  adoption  or  imitation  of  their 
names.^°  Where  the  name  in  a  bond  ends  with  company  it  is 
presumed  to  be  incorporated.^"  Where  a  person  owning  all 
the  stock  in  a  corporation  bearing  his  name  sells  his  stock  he 
cannot  enjoin  the  continued  use  of  his  name  as  part  of  that  of 
the  corporation.^^  A  corporation  does  not  avoid  its  contracts 
although'  in  making  them  it  does  not  use  its  exact  name.  Its 
contract  is  enforceable  although  the  corporate  name  used  in 
it  differs  from  the  authorized  corporate  name,  if  the  identity 
can  be  proved.^^     Land  deeded  to  a  corporation,  not  by  its 

Creamery  Co.,  155  111.  127;  Boston,  Red.,   etc.    Club,    108    Iowa,   105 

etc.  Co.  V.    Boston,    etc.    Co.,    149  (1899);,  International,  etc.  Co.  v. 

Mass.  436;    Armlngton  v.  Palmer  Young   Women's,    etc.    Assn.,    194 

(21  R.  I.),  43  L.  R.  A.  95.  111.  194    (1901),   56  L.  R.  A.  888; 

'  12  Black  Rabbit  Assn.  v.  Mandy.,  Industrial,  etc.  Co.  v.  Central,  etc. 

21  Abb.  N.  C.  99   (1887).  Co.,  66  S.  W.  1032  (Ky.  1902). 

13  Rudolpb  V.   Southern,   etc.,   7  ig  Allen  v.  Hopkins,  62  Kan.  175 

N.  T.   Supp.  135    (1889),  23  Abb.  (1900);     Hammond    v.    Hastings, 

(N.  C.)  199.  134  IT.   S.    401     (1890) ;     Hall    v. 

1*  Thomas   V.  Dakin,   22   Wend.  Ochs,    34    N.   Y.    App.    Div.  ,  lOS' 

9  (1839).  (1889);  Avery  Sons  v.  Texas,  etc. 

15  Saint  Patrick  v.  Byrne,  59  N.  Co.,  62  S.  W.  793  (Tex.  1901). 

J.  Bq.  26   (1899) ;   Newby  v.  Ore-  n  George  T.  Stagg  Co.  v.  E.  H. 

gon,  etc.  Ry.,  Deady,  609   (1869) ;  Taylor,  etc.  Co.,  68  S.  W.  862  (Ky. 

Peck  Bros.,  etc.  Co.  v.  Peck  Bros.  1902). 

Co.,  113  Fed.  291   (1902);  Club  v.  is  Hasselman   v.    Japanese,    etc. 
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right  name  but  in  that  of  another  corporation,  does  not  vest. 
the  title  in  the  latter.^'  "The  right  of  an  existing  corporation 
to  the  use  of  its  corporate  name,  which  is  in  the  nature  of  a 
trade  name,  cannot  be  infringed  by  a  subsequent  act  of  incor- 
poration by  the  legislature,  either  by  the  direct  grant  of  a  char- 
ter to  a  corporation  to  be  organized  under  a  similar  name,  or 
through  a  ministerial  officer  of  the  State  in  granting  a  cer- 
tificate of  incorporation  to  a  body  of  adventurers  having  a 
similar  name."  ^^  The  court  will  enjoin  a  corporation  from 
using  an  adopted  name  similar  to  the  name  in  general  use 
of  another  corporation  engaged  in  the  same  business  and  ex- 
ercising similar  powers,  where  the  similarity  in  names  is  such 
as  to  mislead  dealers  into  belief  that  the  corporations  are  the 
same,  and  to  produce  confusion  and  unfair  competition  in 
business.  The  statutory  authority  to  insert  a  corporate  name 
was  not  intended  to  enable  the  incorporator,  in  the  adoption  of 
a  name  to  invade  the  rights  of  others. ^^  A  stockholder  in  a  cor- 
poration having  granted  to  it  the  right  to  use  his  name  as  part 
of  its  own,  is  estopped  during  its  lifetime  to  resume  the  use  of 
his  own  name  in  the  same  business  so  as  to  mislead  the  public.^^ 

§  98,  Imitation  or  adoption  of  name  by  another  corpora- 
tion.— A  corporation  cannot  by  statute  take  a  name  identical 
with  the  name  of  an  existing  corporation.  The  ground  upon 
which  the  courts  first  relieved  against  the  assumption  of  the 
name  of  an  existing  company  by  another  was  that  it  was  cal- 
culated to  attract  business  intended  for  the  older  company  to 
the  new,  by  deceiving  the  public.^^  But  a  loan  and  trust  com- 
pany, which  has  taken  the  name  of  the  State  in  which  it  does 
business  as  a  part  of  its  corporate  name,  is  not  entitled  to  an 

Co.,    2     Ind.    App.     180     (1891);  braska,  etc.  Co.  v.  Nine,  27  Neb. 

Churcli    of    Christ    v.    Christian  507,  43  N.  "W.  348;   Hazleton,  etc. 

Church,     193     111.     144      (1901);  Co.  t.  Hazelton,  etc.  Co.,  142  111. 

Woronieki   v.    Palrskego,    50    Atl.  494,  137  111.  23   (1892). 

562  (Conn.  1901) ;  Neff  v.  Coving-  21  Philadelphia    Trust,    etc.    Co. 

ton,  etc.  Co.,   55   S.  W.  697    (Ky.  v.  Philadelphia  Trust  Co.,  123  Fed. 

190O).  534  (1903): 

19  Clarke  V.  Millgan,  58  Minn.  22  McFell  Electric  &  Telephone 
413  (1894).  Co.  V.  McPell  Electric  Co.,  110  111. 

20  Thompson     on      Corporation,  App.  182  (1903). 

Vol.   1,  296 ;    Holmes    v.    Holmes,  23  "Names    of    Companies,"     10 

etc.  Co.,  37  Conn.  278,  9  Am.  Rep.  Cent.  L.  J.  461;  Holmes  v.  Holmes, 

324;   Celluloid,    etc.    Co.    v.    Cel-  etc.  Co.,  37  Conn.  278;  s.  c.  9  Am. 

lonite,  etc.  Co.,  32    Fed.    94;  Ne-  Rep.  324. 
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injunction  restraining  a  similar  use  of  the  name  of  the  State 
by  another  loan  and  trust  company  doing  business  at  a  point 
a  hundred  miles  distant,  the  proof  not  showing  a  conflict  of 
interest,  or  that  the  business  transacted  by  defendants  would 
materially  interfere  with  plaintiff's  business.^*  With  this  ex- 
ception as  to  names  indicating  locality,  any  name  assumed  in 
imitation  of  another  is  in  violation  of  the  right  of  the  owner 
thereof.^^  In  dealing  with  corporations,  an  unlawful  imita- 
tion of  a  name  is  subject  to  the  same  rules  of  law  which  apply 
where  the  parties  are  unincorporated  firms  or  companies.^* 
A  corporation  may  sue  to  enjoin  others  from  using  its  corporate 
name  to  the  injury  of  its  trade."'  A  domestic  corporation  may 
enjoin  a  foreign  corporation,  but  a  foreign  corporation  cannot  en- 
join a  domestic  corporation  from  using  the  same  namc^'^'  If  a 
corporation  is  engaged  in  illegal  business,'  it  cannot  enjoin  an- 
other corporation  from  using  the  same,  or  similar  name.^'l"  An 
individual  may  restrain  a  corporation  irom  using  a  name  which 
violates  his  rights.""  A  corporation  may  be  sued  under  the  name 
it  adopts."'  Articles  of  incorporation  proposed  will  not  be  ap- 
proved where  the  name  adopted  is  the  same  as  that  of  an  exist- 
ing corporation."'  In  the  sale  of  the  business  of  a  corporation  if 
the  trade  name  and  good  will  are  not  included  they  do  not  pass 
to  the  purchaser.'"  Exact  similitude  of  name  is  not  a  condition 
to  relief.  The  similarity  is  enough  if  it  is  such  as  may  deceive 
the  public.  Nor  is  it  essential  to  relief  by  injunction  that  the  in- 
tention of  the  defendant  corporation  was  fraudulent  or  wrongful. 
That  defendant  at  the  time  of  adopting  the  imitated  name  was 

2<i  Nebraska,    etc.    Co.    v.    Nine  270  Armington  et  al.  t.  Palmer, 

(Neb.  1889),  43  N.  W.  Rep.  348.  21  R.  I.  109. 

25  Brooklyn,  etc.  Co.  v.  Masury,  28  Ferry  v.  Cincinnati  TJnder- 
25  Barb.  416.  And  see  10  Cent.  L.  -writers.  111  Mich.  261  (1896); 
J.  481.  Woodrough,   etc.  Co.  v.  Witte,  89 

26  Celluloid   Manuf.  Co.   v.   Cel-  Wis.  537    (1895);    Marmet  Co.    v. 
lonite  Manuf.  Co.  (1887),  32  Fed.  Archibald,  37  W.  Va.  778  (1893). 
Rep.  94.  29  In     re     First      Presbyterian 

27  Hygeia  Ice  Co.  v.  New  York  Churches,  2  Grants  Cas.  Pa.  240 
Hygeia  Ice  Co.,  140  N.  Y.  94.  (1858). 

27a  American   Clay   Manuf.    Co.  so  Cutter  v.   Gudebrod,   etc.  Co. 

V.  American  Clay  Manuf.  Co.,  198  44  N.  Y.  App.    Div.    605    (1899); 

Pa.  St.  189;   Hazleton,  etc.  Co.  v.  Armington   v.  Palmer,    21    'R.    I. 

Hazleton,  etc.  Co.,  142  111.  494.  109  (1898);  Bristol,  etc.  Trust  Co. 

27t>  Portsmouth   Brewing  Co.   v.  v.   Jonesboro,   etc.  Trust  Co.,  101 

Portsmouth,     etc.     Brewing     Co.,  Tenn.  545   (1898). 
67  N.  H.  433. 
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ignorant  of  the  existence  of  the  plaintiff  corporation  is  no  de- 
fense.^^ 

Infringement  of  right  to  use  the  corporate  name. — Priority  in 
time  of  incorporation  governs  in  the  right  of  an  existing  corpo- 
ration to  the  exckisive  use  of  the  corporate  name,  as  against 
another  company  subsequently  incorporating  and  assuming  the 
same  name.'^  It  is  in  the  discretion  of  the  secretary  of  state  to 
refuse  a  certificate  of  incorporation  where  the  name  assumed 
so  nearly  resembles  that  of  an  existing  corporation  as  to  cre- 
ate confusion  between  the  two  corporations.^^  Illustrations : 
Assumption  of  the  name  American  Glucose  Sugar  Refining 
Company  held  to  be  infringement  of  the  Glucose  Sugar  Re- 
fining Company.^*  The  use  of  the  name  Edison  Automobile 
Company  by  a  corporation  may  be  enjoined  by  the  pre-exist- 
ing corporation,  the  Edison  Storage  Battery  Company,  where 
the  business  of  the  former  is  in  seeming  competition  with  that 
of  an  invention  and  a  corporation  already  using  his  surname 
in  its  own,  claiming  its  right  to  use  the  same  by  grant  from 
the  son,  where  such  use  was  by  reason  of  the  prestige  of  the 
father  and  not  because  of  any  connection  with  the  son,  or  of 
any  prestige  connected  with  his  name.^^ 

§  99.  Misnomer.  Ground  for  abatement  of  suit. — Misnomer 
of  a  corporation  in  any  contract  is  not  fatal,  if  its  identity  is 
established  and  well  settled.^°  The  word  "the"  prefixed  to  the 
corporate  name  which  contains  no  "the"  as  a  prefix  is  a  mis- 
nomer, and  when  so  used  improperly  in  a  declaration  will 
make  the  action  subject  to  a  plea  in  abatement  and  conversely 
the  omission  of  "the"  from  the  corporate  name  of  which  it  is 
the  beginning  will  have  the  like  effect.^''  Where  a  statute  for- 
bade a  corporation  to  take  the  name  of  a  person  or  firm  with- 
out adding  the  word  "company"  or  "corporation,"  together 
with  some  word  designating  the  business,  it  was  held  that 
"Mallinckrodt  Chemical  Works"  was  not  objectionable,  al- 
though  "Mallinckrodt"  is  a  family  name.^*     A  misnomer  of 

31  Chicago,  etc.  Bureau  v.  Koe-  v.  Edison  Automobile  Co.,  56  Atl. 
bel,  112  111.  App.  21   (1904).  861,  (N.  J.  Ect.  1904). 

32  German,  etc.  Assn.  v.  Olden-  38  Culpepper,  etc.  Co.  v.  Digges, 
burg,  etc.  Assn.,  46  111.  App.  281.  6  Rand.    (Va.)    165,  18   Am.   Dec. 

33  state  V.  McGrath,  92  Mo.  355.  708;  Vide  infra,  §§  1003,  1004. 

34  Glucose,  etc.  Co.  v.  American,  37  Lapham  v.  Phlladelpliia,  etc. 
etc.  Co.,  56  Atl.  861   (N.  J.  1899).  Co.,  56  Atl.  366   (111.  1903). 

35  Edison   Storage    Battery    Co.  ss  State  v.  McGrath,  75  Mo.  424. 
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the  corporation  does  not  invalidate  a  deed  if  it  can  be  col- 
lected from  the  face  of  the  deed,  aided  by  extrinsic  evidence, 
what  corporation  is  intended.^"  Misnomer  of  a  corporation  in 
a  suit  may  be  pleaded  in  its  abatement,  but  not  in  bar.*"  For 
example,  a  deed  to  "The  Centenary  M.  E.  Church,"  with  war- 
ranty to  "the  said  Trustees  of  the  Centenary  M.  E.  Church," 
the  latter  being  the  correct  corporate  name,  passes  the  land 
conveyed  to  the  corporation,  the  misnomer  not  being  mate- 
rial.*^ A  petition  for  leave  to  file  an  information  in  the  nature 
of  quo  warranto  against  a  corporation  for  using  a  certain  cor- 
porate name  will  not  be  granted  where  it  appears  that  the  re- 
spondent was  legally  incorporated  under  that  name,  which  is 
identical,  not  with  the  corporate,  but  with  the  trade  name  of 
the  petitioner;  that  the  respondent  has  used  the  name  for  ten 
years  without  sensibly  injuring,  the  petitioner;  and  that  the 
main  injury  complained  of  is  one  expected  to  rise  from  the 
threatened  use  of  the  name  by  respondent  in  a  particular  line 
of  business  in  which  it  has  not  yet  engaged.*"  A  federal  court 
cannot  interfere  to  prevent  the  organization  of  a  corporation 


s9Chapin  v.  School  District,  35 
N.  H.  445;  Northwestern  Distilling 
Co.  V.  Brandt,  69  111.  658;  Douglass 
V.  Branch  Bank  of  Mobile,  19  Ala. 
659;  Eastern  R.  Co.  v.  Benedict,  5 
Gray,  561,  where  It  was  decided 
that  on  a  written  order  made  for 
a  consideration  moving  from  the 
Eastern  Railroad  Company,  to  de- 
liver property  to  D.  A.  Neale,  pres- 
ident of  the  Eastern  Railroad 
Company,  the  company  might  sue 
in  its  own  name;  Berks,  etc.  Road 
V.  Myers,  6  S.  &  R.  12;  Hagers- 
town,  etc.  Co.  v.  Creeger,  5  Harr. 
&  J.  122;  Oler  v.  Baltimore,  etc. 
R.  Co.,  41  Md.  591;  Culpepper,  etc. 
Soc.  V.  Digges,  6  Rand.  165;  Union 
Bank  V.  Call,  5  pia.  409;  Britan 
V.  Newland,  2  Dev.  &  B.  363;  In- 
sane Asylum  v.  Higgins,  15  111. 
185;  Clark  v.  Potter  Co.,  1  Barr, 
163;  Porter  v.  Blakely,  1  Root, 
440;  Romeo  v.  Chapman,  2  Mich. 
179 ;  County  Court  v.  Griswold,  58 
Mo.  175;  Corder  v.  Coin'rs,  16 
Ohio  St.  353,  In  which  case  a  de- 
vise to  the  county  of  Fayette  in' 
stead  of  to  the  commissioners  of 


the  county  was  held  to  vest  the 
title  to  the  property  devised  in 
the  county.  It  was  here  said: 
■'The  case  seems  perfectly  analog- 
ous to  those  of  devises  to  unincor- 
porated churches,  to  parishioners, 
and  to  the  poor  of  a  hospital, 
where  the  title  has  always  been 
held  to  vest  in  the  parson,  the 
church  wardens  and  the  mayor 
and  burgesses,  respectively,  for 
the  use  of  the  beneficiaries  in- 
tended. In  Trustees  v.  Campbell, 
16  Ohio  St.  11,  this  court  held  that 
a  grant  to  the  legislature  of  the 
State  of  Ohio  was  a  grant  to  the 
St,ate  of  OhiOj  and  vested  title  in 
the  State." 

40  Baltimore,  etc.  R.  R.  v.  Fifth 
Baptist  Church,  137  U.  S.  568 
(1891) ;  Gillespie  v.  Planters,  etc. 
Co.,  76  Miss.  406  (1899). 

*i  Centenary  M.  E.  Church  v. 
Parker  (1888),  43  N.  J.  307. 

*2  Boston  Rubber  Shoe  Co.  v. 
Boston  Rubber  Co.  (1889),  149 
Mass.  436;  Mass.  Pub.  Stat.  ch. 
186  §  17. 
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bearing  the  same  name  as  that  of  a  foreign  corporatibn  doing 
business  in  the  State.*^  A  foreign  corporation  doing  business 
in  the  State  cannot  use  the  same  name  as  a  domestic  corpora- 
tion, or  enjoin  it  from  using  its  own  name.** 

§  99a.  Misnomer  in  pleadings. — A  corporation,  like  an  indi- 
vidual, may  be  known  by  more  than  one  name,  and  can  only 
take  advantage  of  a  misnomer  by  plea  in  abatement.*"  But 
services  rendered  one  company  cannot  be  recovered  for  in  a 
suit"  against  a  company  of  a  similar  name  on  the  assumption 
that  the  two  are  virtually  one,  without  allegation  and  proof  of 
the  identity.*^  The  fact  that  a  corporation  has  changed  its 
name,  without  any  change  in  its  membership,  is  no  defense 
to  an  action  instituted  against  it  under  its  former  name.*''  And 
where  an  incorporated  company  attempted  to  change  its  name, 
but  failed  through  non-compliance  with  the  method  prescribed 
by  statute,  and  afterwards  obtained  a  judgment  in  the  new 
name,  objection  cannot  be  made,  after  judgment,  if  the  com- 
plaint stated  facts  which  identified  the  company.*^  A  statute 
providing  that  actions  are  not  abated  by  death  or  disability 
of  a  party,  does  not  apply  to  cbrporations  which  have  consoli- 
dated.*'    A  corporation,  after  having  appeared  in  and  de- 

43  Lehigh    Valley    Coal    Co.    v.  47  Welfley  v.    Shenandoah,    etc. 

Hamblen  C1885),  23  Fed.  Rep.  225.  Co.,'  83  Va.  768. 

And  it  is  a  question  in  the  same  *s  King   v.    Ilwaco   Ry.   &   Nav. 

case  whether,  after    organization,  Co.    (Wash.   1890),    23   Pac.   Rep. 

it  could  interfere  to  prevent  the  924. 

use  of  the  name  in  fraud  of  the  49  Kansas,    0.   &  T.   Ry.   Co.   v. 

rights  of  the  foreign  corporation.  Smith   (Kan.  1888),  19  Pac.  Rep. 

ii  International,  etc.  Co.  v.   In-  636,  construing  Kan.  Civ.  Code,  § 

ternational  L.  &  C.  Co.,  153  Mass.  40.     But  under  a  law  which  pro- 

271   (1891) ;   Goodyear,  etc.  Co.  v.  vides  that  no  action  to  which  the 

Goodyear  Rubber   Co.,   128   U.    S.  old  corporation  was  a  party  shall 

598    (1888) ;   Hazleton,  etc.  Co.  v.  be  abated  by  reason  of  consolida- 

Hazleton,    etc.    Co.,    137   111.   231  tion   pending    suit,   but    that   the 

(1891),  142  111.  494  (1892);  Amer-  cause  shall  proceed  as  if  the  con- 

ican,  etc.  Co.  v.  American,  etc.  Co.,  solidation  had  not  taken  place,  or 

198   Pa.   St.   189    (1901) ;    Higgins  that  the  new  corporation  shall  be 

Co.  V.  Higgins  Soap  Co.,  144  N.  Y.  substituted  by  order  of  court,  it 

462    (1895) ;   Wm.  Rogers  Manuf.  was  held  on  motion  to  dismiss  a 

Co.  V.  R.  "W.  Rogers  Co.,  66  Fed.  bill  filed  by  a  corporation  subse- 

56   (1895) ;  In  re  U.  S.  Mortgage  quently     consolidated,      on      the 

Co.,  83  Hun,  572   (1895).  ground  that    plaintiff's    corporate 

45  Louisville  &  N.  R.  Co.  v.  Reid-  existence  was  terminated  by  the 
mond,  11  Lea,  205.  consolidation,   and  that  a  bill  of 

46  McGregor  v.  Fuller,  etc.  Co.  review  was  necessary,  and  on 
(1887),  72  Iowa,  464.  counter-motion   to  substitute    the 

consolidated  corporation,  that  the 
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fended  an  action  against  it  under  an  erroneous  name,  and  in- 
stituted proceedings  in  another  court  under  the  same  name, 
capnot,  after  the  lapse  of  several  years,  have  the  decree  opened 
and  all  the  proceedings  against  it  set  aside  on  account  of  the 
misnomer.^" 

§  100.  Proof  of  the  corporate  name. — The  courts  will  take 
no  judicial  notice  of  the  name  of  a  corporation,  adopted  under 
general  law.  The  name  must  be  proved  unless  given  by  special 
act.^^  The  certificate  of  the  secretary  of  state  will  be  accepted  as 
conclusive  evidence  of  the  corporation's  right  to  use  of  the  name 
certified.^^ 

§  loi.  Change  of  name.  Power  of  the  legislature.  Effect 
of  change. — The  name  of  a  corporation  may  be  changed,  usu- 
ally with  the  consent  of  the  corporators,  and  the  change  does 
not  affect  its  liabilities,  duties  or  property.^^  But  a  corpora- 
tion has  no  right  or  power  of  itself  to  change  or  alter  the 
name  originally  selected  by  it  without  recourse  to  such  formal 
proceedings  as  are  prescribed  by  law.°*  Under  a  statute  au- 
thorizing a  court  to  change  the  name  of  a  corporation  when 
there  appears  to  be  no  reasonable  objection  thereto,  the  power 
to  make  the  change  is  entirely  discretionary  with  the  court.^' 
The  Pennsylvania  act  conferring  on  counties  power  to  change 
the  names  of  corporations  applies  to  religious  corporations.^" 

suit  did  not  abate,  and  that  the  Rep.  276;  s.  c.  8  Am.  &  Bng.  Corp. 

latter  motion  should  prevail.  Edi-  Gas.  507;  Morris  v.  St.  Paul,  etc. 

son  Electric  Light  Co.  v.  Westing-  R.  Co.,  19  Minn.  528;  Trustees  v. 

house,  34  Fed.  Rep.  232.  Moody,  62  Ala.  389. 

BO  Bate     Refrigerating     Co.     v.  ss  in  re  United    States   Mercan- 

Gillett,  31  Fed.  Rep.  809.  tile  Reporting  Co.   (1889),  115  N. 

Bi  Holloway    v.    Memphis,     etc.  Y.  176;  Laws  N.  Y.  1870,  ch.  322. 

Co.,  23  Tex.  465,  76  Am.  Dec.  68;  =6 /re  re  Bloomfield  Presbyterian 

Johnson  v.   City  of  Indianapolis,  Church,  111  Pa.   St.  156.     In  Pa. 

16  Ind.  227.  Act   of  April   20,   1869,   providing 

52  Rice  v.  National  Bank,  126  that  it  shall  be  lawful  for  the 
Mass.  300;  Grand  Lodge  v.  Gra-  courts  of  common  pleas  "to  change 
ham,  96  Iowa,  592,  31  L.  R.  A.  the  name,  style  and  title  of  any 
133.  corporation    within   their   respec- 

53  Rosenthal  v.  Madison,  etc.  R.  tive  counties,  .  .  .  provided 
Co.,  10  Ind.  358;  President,  etc.  v.  that  no  proceedings  for  such  pur- 
Jackson,  7  Blackf.  36;  Eaton,  etc.  pose  shall  be  entertained  by  the 
R.  Co.  y.  Hunt,  20  Ind.  457;  courts  until  notice  of  such  appli- 
Bpiscopal  Charitable  Soc.  v.  Epis-  cation  is  given  to  the  auditor- 
copal  Church,  1  Pick.  372;  "Names  general  and  proof  of  such  fact  is 
of  Corporations,"  by  W.  W.  Thorn-  produced  by  the  courts,"  the  pro- 
ton, 23  Cent.  L.  J.  532.  viso  is  held  to  be  mandatory  and 

5*  Goodyear  Rubber  Co.  v.  Good-  applicable  to  church  corporations, 
year  Rubber  Manuf .  Co.,  21  Fed.      although  their  charters  are  not  re- 
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A  change  of  name  does  not  relieve  the  corporation  from  its 
liabilities."  It  does  not  even  relieve  the  corporation  from 
paying  taxes  due  from  it  in  its  old  name,°^  for  a  change  in 
the  name  does  not  create  a  new  corporation.™  It  has  been 
judicialy  said  that  "though  the  name  and  style  of  the  corpora- 
tion and  the  mode  of  electing  members  were  changed,  the 
identity  of  the  body  itself  was  not  affected."  ""  If  the  name 
of  a  corporation  is  changed,  all  new  suits  on  its  old  obliga- 
tions must  be  brought  in  its  new  name.°^  But  it  is  essential 
to  allege  the  identity  of  the  corporation  as  known  by  its  two 
names. "^  The  change  of  name  does  not  abate  a  suit.°^  The 
name  of  a  corporation  may  be  changed  by  act  of  the  legisla- 
ture, though  the  legislature  is  prohibited  to  pass  any  law 
granting  a  private  charter  or  special  privileges,  by  the  con- 
stitution.** A  corporation  cannot  change  its  name  without 
express  legislative  authority. '°  Irregular  and  ineffectual  at- 
tempt to  change  its  name  does  not  affect  the  charter  of  the 


quired  to  be  filed  in  the  auditor- 
general's  office.  In  re  Bloomfleld 
Presbyterian  Cburch,  107  Pa.  St. 
543. 

S7  Hazelett  v.  Butler  University, 
84  Ind.  230;  Dean  v.  La  Motte 
Lead  Co.,  59  Mo.  523;  Bucksport, 
etc.  Co.  V.  Buck,  68  Me.  81.  Here 
a  valid  subscription  to  the  capital 
stock  of  an  incorporated  company 
■was  held  not  rendered  invalid  by 
a  change  of  its  corporate  name  in 
accordance  with  a  legislative  act, 
and  that  the  company  might  sue 
for  and  recover  the  subscription 
under  its  new  name.  Girard  v. 
Philadelphia,  7  Wall.  1,  where  the 
identity  of  the  city  of  Philadel- 
phia and  its  right  to  hold  prop- 
erty devised  to  it  was  held  not  de- 
stroyed by  its  change  of  corporate 
name,  and  its  enlargement  in 
area ;  Regina  v.  Bewdly,  1  P.  Wms. 
207;  Rex  v.  Passmore,  3  T.  R.  119, 
247;  Colchester  v.  Brooke,  7  Q.  B. 
383;  Colchester  v.  Seaber,  3  Burr. 
1866;  Bellows  v.  Bank,  2  Mason, 
43;  Olney  v.  Harvey,  50  111.  453; 
Neely  v.  Yorkville,  10  S.  C.  141; 
Helkel  v.  Sanford,  40  N.  J.  L.  180. 

58 Macon,    etc.   R.   Co.   v.  .Gold- 
smith, 62  Ga.  463. 
Vol.  1  —  9. 


59  Town  of  Reading  v.  Wedder, 
66  111.  80;  Morris  v.  St.  Paul,  etc. 
R.  Co.,  19  Minn.  528;  Trustees  v. 
Moody,  62  Ala.  389. 

60  Doe  V.  Norton,  11  M.  &  "W. 
913,  928.  See  Ludlow  v.  Tyler, 
7  Car.  &  P.  537;  Atty.-Gen.  v.  Wil- 
son, 9  Sim.  30;  Atty.-Gen.  v. 
Leicester,  9  Beav.  546. 

81  Colchester  v.  Seaber,  3  Burr. 
1866;  5  Dane  Abr.  181;  Scar- 
borough V.  Butler^  3  Lev.  237; 
Sunapee  v.  Eastman,  32  N.  H. 
470;  Colton  v.  Mississippi,  etc. 
Co.,  22  Minn.  372;  Pope  v.  Capital 
Bank,  20  Kan.  440. 

62  West  V.  Carolina  Life  Ins. 
Co.,  31  Ark.  478;  Rosenthal  v. 
Madison,  etc.  Co.,  10  Ind.  358;  Ca- 
hill  V.  Briggs,  8  B.  Mon.  211; 
Ready  v.  Tuskaloosa,  6  Ala.  327; 
Madison  College  v.  Burke,  6  Ala. 
494. 

63  Thomas  v.  Frederick  School, 
7  Gill  &  J.  369. 

6<i  Wells  V.  Oregon,  etc.  Co.,  IS 
Fed.  Rep.  667;  s.  c.  16  Am.  &  Bng. 
Corp.  Cas.  71. 

65  Sykes  v.  People,  132  111.  32 
(1890). 
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corporation. °'  Where  after  contract  to  deliver  goods  and  be- 
fore their  delivery  a  corporation  changed  its  name  it  cannot 
enforce  acceptance  and  payment  for  the  goods."  Where  a  cor- 
poration changed  its  name  without  complying  with  the  statute 
and  used  the  new  name  the  stockholders  were  held  liable  as 
partners."®  The  change  of  name  of  an  insurance  company  by 
act  of  the  general  assembly  does  not  affect  the  company's 
rights  or  liabilities  or  deprive  any  member  of  the  old  company 
of  membership  rights  in  the  new.""  A  corporation  may  change 
its  name  only  in  the  manner  prescribed  by  the  statutes  of  the 
State.'"*  Change  of  corporate  name  requires  legislative  au- 
thority.''^ Change  of  corporate  name  is  usually  effected  by 
amendment  of  the  articles  of  incorporation  as  provided  in  gen- 
eral enabling  acts  of  the  legislature. 

Effect  of  change  of  name. — Change  of  name  has  no  effect 
upon  the  identity  of  the  corporation  in  legal  contemplation. 
Its  responsibilities  continue  the  same.''^  Change  of  name  of 
a  corporation,  it  continuing  to  be  the  same  concern,  does  not 
relieve  it  from  any  pre-existing  liability,  Change  of  name 
without  change  of  membership  of  a  corporation  does  not  effect 
its  liability.'^ 

Suit  must  be  in  the  corporate  name.    Vide  infra,  §  985. 

B. 

THE  CORPORATE  SEAL. 

§  102.  IJnder  the  common  law. — It  is  probable  that  a  com- 
mon seal  became  incident  to  every  corporation,  either  from 
ignorance  of  the  art  of  writing  on  the  part  of  its  officers  or 
agents,  or  from  the  use  of  seals  established  among  individuals, 
and  originating  in  their  ignorance.'*  But  Blackstone  attributes 

68  O'Donnell  v.  C.  R.  Johns  Co.,  Shackelford  v.  Dangerfield,  L.  R. 

76  Tex.  362  (1890).  3  C.  P.  407;   Glass  v.  Tipton,  etc. 

67  Crane  Co.  v.  Specht,  39  Neb.  Co.,  32  Ind.  376;  Girard  t.  Phila- 
123  (1894),  42  Am.  St.  Rep.  562.  delphia,  7  Wall.  (U.  S.)  1;  Crane 

68  Cincinnati,  etc.  Co.  v.  Bate,  Co.  v.  SpScht,  39  Neh.  123,  42  Am. 
96  Ky.  356  (1894).  St.  Rep.  562;   "Wallace  v.  Loomis, 

69  South  Carolina,    etc.    Co.    v.  97  TJ.   S.  146;    Anthony  v.   Inter- 
Prlce,  45  S.  lE.  173,  67  S.  C.  217  national  Bank,  93  111.  225. 
(1903).  ''1  Sykes  v.  People,  132  111.  32. 

70  Morris  v.  St.  Paul,  etc.  Ry.  72-w'elfley  v.  Shenandoah,  etc. 
Co.,  19  Minn.  528,  Gil.  459;  Sykes  Co.,  83  Va.  768. 

V.  People,  132  111.  32,  23  N.  E.  391;  73  wilhite   v.    Convent,   etc.,    78 

Rex  V.  Registrar,   10   Q.  B.   839;  S.  W.  138   (Ky.  1904). 

Bellows  V.  Hallowell,   etc.   Bank,  74Angell  and  Ames  on  Corp.  § 

2    Mason     31,     Fed.     Cas.     1279;  216. 
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this  incident  to  the  pecuHar  nature  of  a  corporation  aggre- 
gate. "A  corporation  being  an  invisible  body,  cannot  mani- 
fest its  intentions  by  any  personal  act  or  oral  discourse,;  it 
therefore  acts  and  speaks  only .  by  its  common  seal.  For 
though  particular  members  may  express  their  private  consents 
to  any  act,  by  words  or  by  signing  their  names,  yet  this  does 
not  bind  the  corporation;  it  is  the  fixing  of  the  seal,  and  that 
only,  which  unites, the  several  assents  of  the  individuals  who 
compose  the  community,  and  makes  one  joint  assent  of  the 
whole." '"'  It  is  said,  however,  that  corporations  under  the  early 
common  law  could  have  contracted  by  vote  or  by  special 
agent  in  the  same  manner  as  under  the  civil  law.''*  But  in 
course  of  time  it  became  incident  to  every  corporation  aggre- 
gate to  have  a  common  or  corporate  seal ; "  as  the  means  nec- 
essary to  enable  it  to  appoint  any  special  agent,  except  of  the 
most  inferior  kind,  or  to  make  any  contract  whatever.''^  So 
by  custom,  without  express  authority  in  their  charters  or  acts 
of  incorporation,  corporations  acquired  the  .power  to  make 
and  use  a  seal.'''  Under  the  common  law  it  was  at  one  time 
held  that  the  corporation  could  not  contract  except  under  tlie 
corporate  seal.'"  The  rule  was  gradually  relaxed  from  time 
to  time  allowing,  the  corporation  by  its  subordinate  agents  to 
contract  in  ordinary  business  matters  in  the  purchase  and  sale 
of  goods.^^ 

§  103.  In  England. — In  England  it  is  still  the  rule  that  con- 
tracts must  be  under  the  corporate  seal.^^ 

§  104.  In  the  United  States. — In  the  United  States  that  rule 
has  been  abandoned  so  that  in  the  absence  of  express  require- 
ment of  the  charter  to  the  contrary,^'  any  contract  that  may 
be  made  by  a  natural  person  without  seal  may  be  so  made  by 

7B 1  Blackstone's  Com.  475.  v.   Androscoggin   R.    Co.,    37   Me. 

TeAngell  and  Ames  on  Corp.  §  349;   South  Baptist  Soc.  v.  Clapp, 

216;   Ayliffe  Civil  Law,  b.  2,  tit.  18  Barb.  35. 

35,  p.  198.  80 1  Bl.  Com.  475. 

7f  Davies,  44,  48;  i  Blackstone's  si  church  v.  Imperial,  etc.  Coke 

Com.  475;  1  Kyd  on  Corp.  268;  2  Co.,  6  Adol.  &  L.  846;  Beverley  v. 

Kent.  Com.  224.  Lincoln,  etc.  Co.,  6  Adol.  &  L.  829. 

78  Case  of  the  Dean  and  Chapter  82  Bast    London,     etc.      Co.     v. 

of  Femes,  Davies,  121.                    ,  Bailey,  4  Blng.  283. 

'8  Case  of  Sutton's  Hospital,  10  ss  Lindauer    v.    Delaware,    etc. 

Rep.     30b.    And     see     Goddard's  Co.,  13  Ark.  461;  Allen  v.  Browa 

Case,  2  Rep.  5;  Mill  Dam  Found-  (1897),  6  Kan.  App.  704. 
ery  v.  Hovey,  21  Pick.  417;  Porter' 
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a  corporation.^*  All  parol  contracts  made  by  its  authorized 
agents  are  express  promises  of  the  corporation  for  the  enforce- 
ment of  which  an  action  will  lie.*^  The  seal  is  not  necessarily 
of  any  particular  form  or  figure ;  whether  it  is  a  mark  or  a 
character,  it  will  be  held  to  be  a  seal  if  it  was  so  intended.^"  A 
fac-simile  of  the  regular  corporation  seal  may  be  legally  used 
by  the  board  of  directors."  A  simple  "(L.  S.)"  will  be  con- 
sidered the  corporate  seal  where  the  attestation  clause  is  com- 
plete.** The  instrument  will  be  presumed  to  be  sealed  where 
it  recites  that  it  is  executed  under  seal.*^  The  fac-simile  of 
the  seal  printed  on  a  blank  form  is  not  the  corporate  seal.°°  A 
scroll  may  be  a  sufficient  seal  where  the  execution  of  the  in- 
strument is  duly  proved.'^  Though  formerly  the  impression 
of  the  seal  was  required  to  be  made  upon  wax,  impression 
made  upon  the  paper  is  now  sufficient.^^  The  instrument  may 
be  executed  by  simply  affixing  the  seal  without  any  signature 
or  other  writing."-'  A  deed  or  mortgage  by  the  corporation 
must  be  under  seal  where,  as  generally,  such  instruments  are 
required  by  statute  to  be  sealed  in  the  case  of  individuals.'*  It 
is  now  held  to  be  unnecessary  for  a  corporation  to  attach  its 
seal  to  any  instrument  where  it  would  not  be  required  in  the 
case  of  an  individual  person."'^     In  the  conveyance  of  real  es- 

84  Abbey  v.  Billups,  35  Miss.  718,  oo  McCarthy  v.  Metropolitan,  etc. 
72  Am.  Dec.  143;  Speirs  v.  Union,      Co.,  162  Mass.  254   (1894). 

etc.   Co.    (1899),    174    Mass.  175;  si  Thayer  v.  Nehalem,  etc.  Co., 

Hand  v.  Clearfield  Coal   Co.,   143  31  Oregon,  437  (1897) ;  Sarmeinto 

Pa.    St.    408;    Pixley   v.    "Western  v.  Davis,   etc.   Co.,  105  Mich.  300 

Pacific  R.  Co.,  33  Cal.  183,  91  Am.  (1895) ;   Blood  v.  La  Serena,  etc. 

Dec.   623;    Green  Co.  v.  Blodgett,  Co.,    113    Cal.    221     (1896);     Mc- 

159  111.  169  (1895).  Crosky  v.  Ladd,  28  Pac.  216  (Cal. 

85  Bank  of  Columbia  v.  Patter-  1891). 

son's   Adm'r,    7   Cranch    (U.    S.),  92  Pillow  v.  Roberts,    13    How. 

299.  472   (1851). 

86  Jacksonville,  etc.  Nav.  Co.^  as  Union  Bridge  Co.  v.  Troy,  etc. 
V.  Hooper,  160  U.  S.  514  (1896) ;  R.  R.,  7  Lans.  240  (1872) ;  Globe, 
District  of  Columbia,  v.  Camden,  etc.  Ins.  Co.  v.  Read,  19  Ind.  App. 
etc.  Works,  181  U.  S.  453  (1901);  203   (1897). 

Rollings  V.  New  Memphis,  etc.  Co.,  m  Danville   Seminary    v.    Mott, 

60  S.  W.  206  (Tenn.  1900) ;  Cadil-  136     111.     289     (1901) ;     Allen    v. 

lac,    etc.    Bank    v.    Cadillac,    etc.  Brown,  6  Kan.  App.  704   (1897); 

Co.,  88  N.  "W.  67   (Mich.  1901).  Precious,  etc.  Soc.  v.  Blsythe,  102 

87  State  V.  Manhattan,  etc.  Co.,  Tenn.  40  (1899) ;  Murray  v.  Beal, 
149  Mo.  181  (1899).  23  Utah,  548   (1901). 

88  G.  V.  B.  Mining  Co.  v.  First  95  Muscatine  Water  Co.  v.  Mus- 
National  Bank,  95  Fed.  23  (1899).  catine,     etc.    Co.,    85     Iowa,    112 

soRuslin'g  V.  Union,  etc.  Co.,  5       (1892). 
N.  Y.  App.  Div.  448   (1896). 
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tate  it  is  necessary  to  attach  the  corporate  seal  wherever  it  is 
required  of  individuals.""  The  seal  alone  may  be  considered 
the  signature  of  the  corporation.  "The  English  rule  that  a 
corporation  cannot  expressly  bind  itself  except  by  deed  unless 
the  act  establishing  it  authorizes  it  to  contract  in  another 
mode,  has  been  broken  in  upon,  and,  indeed,  entirely  over- 
turned, as  a  general  proposition,  throughout  the  United  States ; 
and  it  is  here  well  settled  that  the  acts  of  a  corporation,  evi- 
denced by  vote,  written  or  unwritten,  are  as  completely  bind- 
ing upon  it,  and  are  as  complete  authority  to  its  agents  as  the 
most  solemn  acts  done  under  the  corporate  seal ;  that  it  may 
as  well  be  bound  by  express  promises  through  its  authorized 
agents  as  by  deed ;  and  that  promises  may  as  well  be  implied 
from  the  acts  of  its  agents  as  if  it  had  been  an  individual."  " 

§  105.  When  affixed  the  seal  is  presumed  tO'  be  authorized. — 
It  is  presumed  that  the  seal  accompanying  the  signature  of 
an  authorized  agent,  is  the  seal  of  the  corporation.  And  this 
presumption  is  not  overcome  by  showing  that  on  several  other 
occasions  a  different  seal  has  been  used  by  the  company."*" 
And  so  the  use  of  a  corporate  seal  will  be  presumed  to  be  a 
laijrful  use."°     In  extension  of  the  same  principle,  a  wafer  at- 

96  Danville   Seminary    v.    Mott,  should   be    legally   insufficient   to 

136s  111.     289     (1891);     Allen    v.  overcome  the  presumption  of  due 

Brown,  6  Kan.  App.  704  (1897).  execution  to  which  the  affixing  of 

»7  Muscatine  Water  Co.  v.  Mus-  the  corporate  seal  gives  rise.  Par- 

catine,     etc.    Co.,     85    Iowa,     112  ker  v.  Receiver  of  Washoe  Manuf. 

(1892);   Davenport  v.  Peoria,  etc.  Co.   (1887),  49  N.  J.  L.  465.    And 

Co.,  17  Iowa,  276  (1864);  Western,  even  where  a  certified  copy  of  a 

etc.  Co.  V.  First  National  Bank,  47  deed  conveying  property  of  a  rail- 

Pac.  721   (N.  M.  1897);   Grubbs  v.  way  company  to  its  stockholders, 

National,    etc.    Co.,    94    Va.    589'  and  recorded  for  about  twenty-five 

(1897) ;   Vide  infra,  §  862.  years,  is  produced  in  evidence,  and 

98  Stebbins  v.  Merritt,  64  Mass.  not  objected  to  as  being  a  copy  and 
27;  Tenney  v.  Lumber  Co.,  43  N.  it  concludes:  "In  witness  where- 
H.  350.  of  the      .     .     .     company  has  exe- 

99  Indianapolis,  etc.  R.  Co.  v.  cuted  this  deed  by  the  vice  presi- 
Morganstown,  103  111.  149.  So  dent  thereof,  acting  in  the  absence 
where  'certain  instruments  pur-  of  the  president,  signing  his  name 
porting  to  be  the  deeds  of  a  pri-  thereto,  and  the  secretary  thereof 
vate  corporation,  are  shown  to  be  countersigning  it,  and  annexing 
sealed  with  the  corporate  seal,  the  the  corporate  seal,"  but  no  seal 
testimony  of  a  single  corporate  was  attached,  the  stockholders 
officer,  whose  duty  might  or  might  never  objecting  to  the  validity  of 
not  make  him  cognizant  of  their  such  conveyance,  the  law,  after 
execution,  that  he  had  no  knowl-  such  lapse  of  time,  will  presume 
edge  of  corporate  authority  having  that  the  deed  was  duly  executed 
been  given  to  execute  instruments,  under   seal,   and,   such  being   the 
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tached  to  a  deed  as  the  seal  of  a  corporation  having  no  adopted 
seal,  has  been  held  sufficient.^  Where  by  law  the  governing 
board  of  directors  alone  can  alter  the  common  seal  of  the  com- 
pany, and  adopt  a  new  one,  the  scroll  or  private  seal  of  the 
chief  engineer  of  a  railroad  corporation,  affixed  to  a  grading 
contract,  cannot  be  considered  the  seal  of  the  company;  the 
contract  is  not  a  specialty,  and  assumpsit  will  lie  against  the 
company  for  its  breach.^  It  will  be  presumed  that  the  seal 
was  affixed  by  proper  authority  where  the  instrument  was 
signed  by  the  required  corporate  officers."  A  corporate  con- 
tract signed  by  the  president  and  secretary  and  bearing  the 
corporate  seal  is  presumed  to  be  properly  sealed,  and  to  be 
within  the  power  of  the  officers  to  execute,  the  burden  being 
upon  the  objecting  party  to  show  the  contrary.* 

C. 

DOMICILE  OF  THE  CORPORATION.' 

§  106.    Its  legal  residence  is  the  State  wherein  incorporated. 

The  domicile,  citizenship  and  residence  of  a  corporation  are 
in  the  State  in  which  it  is  incorporated.  Its  domicile  is  en- 
tirely distinct  from  the  personal  domicile  of  its  officers  or 
stockholders.''  Its  residence  is  in  the  State  where  incorpo- 
rated,°  though  the  residence  of  its  officers  or  stockholders  may 
be  elsewhere.'^  The  jurisdiction  of  the  United  States  courts 
depends  upon  the  citizenship  of  the  parties  to  the  suit. 

Domicile  and  residence. — The  residence  of  a  domestic  corpo- 
ration is  in  the  county  where  its  principal  office  is  located.  A 
foreign  corporation  is,  for  the  purposes  of  a  suit,  a  resident  of 

case,  that  the  vice-president  had  Hechtman,  45  Minn.  238    (1891) ; 

prima  facie  authority   to    convey.  Union  Pacific  Ry.  Co.  v.  Chicago, 

thus  throwing  the  hurden  of  dis-  etc,  Ry.  Co.,  51  Fed.  309   (1892); 

proof    on   defendants.    Catlett   v.  Mullanphy,    etc.    Bank  v.  Schott, 

Starr  (1888),  70  Tex.  485.  135  111.  655   (1891);   Underbill  v. 

1  St.  Philip's  Church  v.  Zion  Santa  Barbara,  etc.  Co.,  93  Cal. 
Presbyterian  Church,  23  S.  C.  297.  300   (1892). 

2  Saxton  V.   Texas,   etc.   R.   Co.  *  Quackenboss  v.  Globe,  etc.  Co., 
4  N.  M.  201   (1888),  16  Pac.  Rep.  77  N.  Y.  77  ,69  N.  B.  223  (1903). 
851,  Laws  of  N.  M.  §§  2623,  2664.  b  Rossle    Iron    Works    v.   "West- 

sGorder    v.    Plattsmouth,     etc.  brook,  59  Hun,  345  (1891). 

Co.,  36  Neb.  548  (1893);  Sherman,  « American,  etc.  v.  Johnson,  60 

etc.  Co.  V.    Morris,    43    Kan.  282  Fed.  503  (1893). 

(1890);    McDonald    v.    Chisholm,  7  Rossle    Iron   Works   v.    West- 

131    111.   273    (1890);     Bowers   v.  brook,  59  Hun,  345    (1891). 
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any  State  wherein  it  is  allowed  to  do  business.'  A  corporation 
is  conclusively  presumed  to  be  a  resident  of  the  State  creating 
it.°  The  corporation  cannot  perform  a  strictly  corporate  act  be- 
yond the  State  of  its  existence.^"  Though  it  cannot  be  re- 
garded as  a  corporation  beyond  the  limits  of  its  own  Terri- 
tory, it  is  created  with  the  power  to  migrate,  and  so  long  as 
it  has  not  forfeited  its  corporate  existence  at  home,  it  may,  to 
pursue  the  business  for  which  it  is  incorporated,  go  wherever  a 
natural  person  may  go,  and  by  the  comity  of  nations  be  al- 
lowed to  do  business.^^  Meetings  tO'  accept  the  charter  and 
strictly  corporate  meetings  must  be  held  within  the  State 
where  incorporated.^^ 

§  107.  When  not  otherwise  fixed,  is  presumed  to  be  where 
its  meetings  are  held  in  the  State. — If  not  otherwise  fixed  the 
principal  place  of  busines  of  the  corporation  is  held  to  be  the 
place  where  the  stockholders  are  called  to  meet.^'  The  cor- 
poration is  a  "citizen"  for  some  purposes  and  is  a  "resident" 
or  "inhabitant"  for  many  purposes.  Its  legal  domicile  is  the 
country  or  State  under  whose  laws  it  was  created.^*  So,  also, 
the  place  of  its  creation  fixes  its  residence  and  domicile  for 
jurisdiction  under  the  attachment  laws  and  with  respect  to 
debts  due  by  it.^" 

§  107a.  Of  interstate  corporations. — A  corporation  of  one 
State  which  becomes  incorporated  in  one  or  more  other  States 
is  a  distinct  corporation  in  each,  though  it  may  have  the  same 
name.^'  It  is  a  resident  in  each  of  the  States  in  which  it  is 
organized.^^  Its  dissolution  in  one  State  does  not  affect  its 
franchise  in  another  State.^'  When  sued  in  one  of  the  States 
it  cannot  claim  citizenship  in  another  to  remove  the  cause  to 

s  Seymour     D.     Thompson,      42  Co.,  19  R.  I.  180,  61  Am.  St.  Rep. 

Cent.  L.  Jour.,  No.  11.  756,  29  L.  R,  A.  429. 

8  St.  Li.  &  San  Francisco  Ry.  Co.  1=  Equitable,     etc.     Society    v. 

V.  James,  161  TT.  S.  545.  Vogel's  Executor,  76  Ala.  441,  52 

10  Bastian  t.  Modern  Woodman,  Am.  Rep.  344. 

166  111.  595;   Vide  supra,  §  8.  le  Baldwin  v.  Chicago,  etc.  Ry., 

"Hartford   Ins.   Co.   v.   Peoria,  86  Fed.  167  (1898). 

156   111.  595;    Vide  infra,  §§  709,  it  Nashua,  etc.  R.  R.  v.  Boston, 

132,  140.  etc.  R.  R.,  136  U.  S.  356   (1890) ; 

12  Miller  v.  Ewers,  27  Me.   509,  Phinizy  v.    Augusta,    etc.    R.    R., 

46  Am.  Dec.  619.  56  Fed.  273  (1893). 

isFrick  Co.  v.  Norfolk,  etc.  R.  is  Paul  v.  Baltimore,  etc.  R.  R., 

R.,  86  Fed.  725   (1898).  44  Fed.  513    (1890);    Vide  supra, 

1*  Shaw  V.  Quincy  Mln.  Co.,  145  §  45,  and  infra,  §§  1340,  1341. 
U.  S.  444;   Ireland  v.'  Globe,  etc. 
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a  federal  court.^'  Its  reincorporation  in  one  State  is  not 
ground  for  forfeiture  of  its  charter  in  another.^"  Where  a  con- 
solidated railroad  runs  into  three  States  it  is  a  distinct  corpora- 
tion in  each.^^ 

D. 

RECORDS. 

§  io8.  Minutes  of  corporate  meetings. — Minutes  of  corpo- 
rate meetings  may  or  may  not  be  made  at  the  time.  They  may 
be  prepared  and  signed  at  any  time,  at  or  after  the  meeting," 
or  no  record  at  all  may  be  made  of  the  proceedings  of  a  cor- 
porate meeting  unless  expressly  required.^^ 

§  log.  Minutes  are  presumed  tO'  be  properly  entered  of  rec- 
ord.— Resolutions  of  a  meeting  of  directors  of  a  private  cor- 
poration may  be  shown  by  the  record  of  the  proceedings,  if 
one  is  kept ;  otherwise  parol  evidence  is  admissible  to  show 
what  was  resolved,  and  by  what  vote.^*    Entries  in  the  min- 


19  Winn  V.  Watash  R.  R.,  118 
Fed.  55  (1902). 

20  Memphis,  etc.  R.  R.  v.  Ala- 
bama, 107  U.  S.  581  (1882);  Ohio 
etc.  R.  R.  V.  Weber,  96  111.  443 
(1880). 

21  Fitzgerald  v.  Missouri  Pac. 
Ry.,  45  Fed.  812  (1891);  Winn  v. 
Wabash  R.  R.,  118  Fed.  55  (1902). 

22  Benbo-w  v.  Cook,  115  N.  C. 
324,  44  Am.  St.  Rep.  454. 

23Handley  v.  Stutz,  139  V.  S. 
217,   Vide  infra,  %  685. 

24  Ten  Byck  v.  Pontiac,  etc.  Co., 
74  Mich.  226  (1889),  41  N.  W. 
Rep.  905.  Of.  Monographic  note 
by  John  D.  Lawson,  15  Fed.  Rep. 
727;  "Effect  of  Failure  to  Record 
Corporate  Resolutions,"  74  Am. 
Dec.  309  ,312.  With  respect  to  the 
minutes  of  directors'  meetings, 
the  English  Companies  Clauses 
Act  of  1845  provides  that  the  di- 
rectors shall  cause  notes,  minutes 
or  copies,  as  the  case  may  require, 
of  all  appointments  made  or  con- 
tracts entered  into  by  the  direc- 
tors, and  of  the  orders  and  pro- 
ceedings of  all  meetings  of  the 
company,  and  of  the  directors  and 
committees  of  directors,  to  be 
duly  entered  in  books  to  be  from. 


time  to  time  provided  for  the  pur- 
pose, which  shall  be  kept  under 
the  superintendence  of  the  direct- 
ors; and  every  such  entry  shall  be 
signed  by  the  chairman  of  such 
meeting;  and  such  entry,  so 
signed,  shall  be  received  as  evi- 
dence in  all  courts,  and  before  all 
judges,  justices  and  others,  with- 
out proof  of  such  respective  meet- 
ings having  been  duly  convened 
or  held,  or  of  the  persons  mak- 
ing or  entering  such  orders  or  pro- 
ceedings being  shareholders'  or  di- 
rectors, or  members  of  commit- 
tees, respectively,  or  of  the  signa- 
ture of  the  chairman,  or  of  the 
fact  of  his  having  been  chairman, 
all  of  which  last-mentioned  mat- 
ters shall  be  presumed,  until  the 
contrary  be  proved.  8  Vic.  ch.  16, 
§  98.  The  minutes  need  not  be 
signed  on  the  day  on  which  they 
are  entered.  It  is  sufficient  that 
they  should  be  signed'  by  the  per- 
son who  was  the  chairman  of  the 
meeting,  and  they  may  be  signed, 
or  signed  as  confirmed,  at  a  subse- 
quent meeting.  West  London  Ry. 
Co.  V.  Bernard,  3  Nic.  H.  &  C. 
649;  London,  etc.  Ry.  Co.  v.  Fair- 
clough,  2  Man.  &  G.  764;   s.  o.  2 
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utes  made  by  the  officers  of  corporations  are  presumed  to  be 
true.^^  The  presumption  omnia  rite  acta  applies  in  favor  of  .the 
regularity  of  corporate  meetings.^''  An  entry  in  the  minutes 
of  a  corporation,  or  its  board  of  directors,  that  a  certain  prop- 
osition was  adopted,  is  prima  facie  evidence  that  it  received 
the  number  of  votes  necessary  to  legally  adopt  it.^^  An  entry 
that  certain  officers  were  elected,  is  prima  facie  evidence  that 
enough  votes  were  cast  to  elect  them.^*  So,  also,  if  the  min- 
utes be  silent  as  to  the  mode  in  which  officers  were  elected,  it 
will  be  presumed  that  they  were  chosen  in  the  manner  re- 
quired by  law,  until  evidence  to  the  contrary  be  produced.^* 
If  the  minutes  set  forth. that  certain  business  was  transacted 
at  a  special  meeting  duly  called,  and  that  proper  notice  was 
given,  it  will  be  presumed  that  a  quorum  was  present.^"  It  has 
been  held,  however,  that  where  it  does  not  appear  by  the  rec- 
ord that  a  majority  of  the  members  of  a  corporation  were  pres- 
ent at  a  meeting  at  which  it  was  voted  to  repair  a  church 
building,  to  raise  the  money  by  assessment  on  the  pews,  and 
also  add  an  overlay  to  the  sum  thus  assessed,  the  assessment 
is  invalid.'^  While  it  is  permitted  to  contradict  the  record  of 
a  voluntary  society,  or  show  that  its  records  do  not  fully  dis- 
close all  the  proceedings  which  ought  to  be  recorded,  proof 
of  that  kind  must  be  so  convincing  and  satisfactory  as  to  leave 
no  doubt  but  that  the  matter  attempted  to  be  interpolated  into 
the  records  of  the  proceedings  actually  occurred. ^^  A  certifi- 
cate of  the  secretary  of  a  railroad  company  purporting  to  re- 

Nic.  H.  &    C.    544;    Southampton  Assn.   (1888),  38  Minn.  138;   s.  c. 

Dock  Co.  V.  Richards,  1  Man.  &  G.  4  Ry.  &  Corp.  L.  J.  356;  McDaniels 

448.    And  where  a  meeting  for  a  v.  Flower  BrooK  Manuf.  Co.,  22  Vt. 

particular  purpose    is    adjourned,  274;    Sanborn  v.   School   District, 

and  the  minutes  of  the  adjourned  12   Minn.    17;    Isbell   v.   Railroad 

meeting   only   are   signed  by  the  Co.,  25  Conn.  556. 

chairman,  the  whole  of  the  min-  28  Beardsley  v.  Johnson   (1888), 

utes   are   admissible   in   evidence.  49  Hun,   607. 

Miles  V.  Bough,  3  Q.  B.  345;  Inglis  29  Beardsley  v.  Johnson   (1888), 

V.   Great  Northern    Ry.,    16    Jur.  49  Hun,  607;   Hathaway  v.  Addi- 

895;    Browne    &    Theobald's    Ry.    .  son,  48  Me.  440. 

Law,  114.  30  Insurance     Co.     v.     Sortwell 

25  Chase    v.    Tuttle    (1887),    55  (1864),    8    Allen,    223;     Baile    v. 
Conn.  455;  s.  c.  3  Am.  St.  Rep.  64.  Educational  Soc.  47  Md.  117. 

26  Ashtabula,     etc.     R.     Co.     v.  si  Mayberry  v.  Mead   (1888),  80 
Gardiner,  1  Ch.  Div.  13;   Blanch-  Me.  27. 

ard   V.   Dow    (1851),    32   Me.   557.  32  Hawkshaw  v.  Supreme  Lodge 

Cf.   Chase    v.    Tuttle     (1887),   55  of  Knights   of  Honor   (1887),   29 

Conn.  455;  s.  C.  3  Am.  St.  Rep.  64.  Fed.  Rep.  770.     In  a  voluntary  so- 

2T  Heintzelman  v.  Druids'  Relief  ci«ty  in  which  the  standing  of  its 
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cite  proceedings  of  a  meeting  of  stockholders,  which  is  not 
shown  to  come  from  any^book  of  records,  and  as  to  its  recital 
that  the  secretary,  and  a  large  stockholder,  said  to  have  acted 
as  chairman,  were  present,  is  contradicted  by  the  testimony 
of  persons  who  were  at  the  meeting,  fails  to  prove  any  such 
proceedings  by  the  company.''  A  corporation  is  not  bound, 
as  to  third  persons,  by  interpolations  fraudulently  inserted  in 
its  records,  if  the  third  persons  have  not  acted  on  or  seen  or 
known  of  the  existence  of  the  matters  interpolated  and  appear- 
ing to  be  a  part  of  the  record.'*  Failure  to  enter  a  resolution 
upon  the  minutes  at  the  time  of  adoption  does  not  aflfect  its 
validity  as  most  corporate  acts  can  be  proved  as  well  by  parol 
as  by  written  entries.'^ 

§  110.  Declaration  of  dividend  must  be  made  of  record. — 
But  the  declaration  of  a  dividend  must  be  made  of  record  and 
cannot  be  proved  by  parol,  in  suits  between  the  corporation 
and  its  stockholders.'^  The  terms  of  a  contract,  written  in 
the  minutes  and  signed  by  the  chairman,  are  memoranda  suffi- 
cient to  satisfy  the  statute  of  frauds.'^ 

§  III.  Right  of  stockholders  to  inspect  and  examine  the 
records. — It  is  well  settled,  as  a  general  proposition,  that  the 
members  or  stockholders  of  a  corporation  have  a  right  to 
inspect  the  company's  books  and  records,  at  all  seasonable 
times,"  either  in  person  or  by  attorney  in  fact ; "  and  that  the 

members,   and   the   mode   of   sus-  ss  Brown  t.   Dibble    (1887),   65 

pending  and  reinstating  them  in  Mich.  520. 

membership,   is   regulated   by   its  aiHolden  v.   Hoyt    (1883),   134 

laws,  if  the  records  of  the  proceed-  Mass.  181. 

ings  of  the  body  show  that  a  mem-  35  Handley  v.   Stutz,   139  TJ.   S. 

bar   is  not  in  good   standing,  he  417    (1890);    Moss   v.   Averill,   10 

must  be  bound  by  these  records  N.  Y.  449. 

and  the  action  of  his  society  in  ss  Dennis  v.  Joslin  Manuf.  Co., 

that   regard;    especially  when  he  19  R.  I.  666,  61  Am.  St.  Rep.  805. 

has  exercised  his  right  of  appeal  37  Tufts   v.   Plymouth,  ■  etc.   Co., 

to  a  higher  lodge,  and  the  action  14  Allen  (Mass.),  407. 

of  which  he  complains  has  "been  ss  Commonwealth     v.      Phoenix 

affirmed  by  the  appellate  tribunal.  Iron  Co.   (1886),  105  Pa.  St.  117, 

Hawkshaw  v.   Supreme  Lodge  of  annotated    51   Am.    Rep.     184   by 

Knights  of  Honor  (1887),  29  Fed.  Chas.   L.    Billings   in   23   Am.   L. 

Rep.  770.  Reg.   (N.   S.)     338,    395;    s.  o.  23 

39  Poster  V.   White    (1889),     86  Dorwart,  95  Iowa,  108,  58  Am.  St. 

Ala.    467;    State   v.   Bienville   Oil  Rep.  427;  Mitchell  v.  Rubber,  etc. 

Works  Co.,  28  La.  Ann.  204;  Cin-  Co.   (N.  J.  Eq.),  24  Atl.  407;  Peo- 

cinnati,  etc.  Co.  v.  Hoftmeister,  62  pie  v.  Nassua  Ferry  Co.,  86  Hun 

Ohio    St.    189,    78    Am.    St.    Rep.  (N.  T.),  128. 
707,  48  L.  R.  A.  72;   Ellsworth  v. 
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right  to  inspect  carries  with  it,  as  ah  incident,  the  right  to 
make  copies.'"'  A  stockholder  also  has  a  higher  right  to  de- 
mand the  production  of  corporate  records  in  court  to  aid  him 
in  a  suit  with  strangers,  than  the  other  party  to  the  action  may 
claim."  The  claim  that  the  stockholder's  right  to  examine  the 
books  and  papers  of  the  corporation  is  equal  to  that  of  a  part- 
ner to  inspect  the  partnership  books  is  too  broad.  The  stock- 
holder's right  to  inspect  is  subject  to  limitations.  It  is  his 
right  to  inspect  books  and  papers  only  when  he  asserts  the 
right  "in  good  faith,  and  for  a  specific  honest  purpose,  and 
where  there  is  a  particular  niatter  in  dispute  involving  and 
affecting  seriously  his  rights  as  a  stockholder."  *^     He  may, 


Cent.  L.  J.  584,  587,  annotated; 
Union  Bank  v.  Knapp,  3  Pick.  96, 
108;  People  v.  Throop,  12  "Wend. 
183;  Deaderick  v.  Wilson,  8  Baxt. 
108;  State  v.  Einstein,  46  N.  J. 
479;  Union  Bank  v.  Hunt,  76  Mo. 
439;  Wannell  v.  Kern,  57  Mo. 
478;  Angell  &  Ames  on  Corpora- 
tions, §  681;  Redfield  on  Rail- 
ways, 227;  Grant  on  Corporations, 
311;  Rex  v.  Shelley,  3  Term  Rep. 
142;  Rex  v.  Babb,  3  Term  Rep. 
580;  Harrison  v.  'Williams,  3 
Barn  &  Cres.  162;  Rogers  v.  Jones, 
5  D.  &  R.  484;  Cockburn  v.  Unioii 
Bank,  13  La.  Ann.  289;  2  Phillips 
on  Evidence,  313;  1  "Wharton  on 
Evidence,  §  746;  Beach  on  Rail- 
ways, §  406.  See  also,  "Inspec- 
tion of  Books  and  Papers,"  6  Leg. 
Adv.  54.  Under  N.  Y.  Laws  of 
1842,  ch.  65,  a  transfer  agent  of  a 
foreign  corporation  is  bound,  at 
all  reasonable  times,  to  exhibit  to 
any  stockholder  the  transfer  book 
and  list  of  stockholders.  Ken- 
nedy V.  Chicago,  Rock  Island,  etc. 
R.  Co.  (1885),  14  Abb.  N.  Cas. 
326;  Phoenix  Iron  Co.  T.  Common- 
wealth, 113  Pa.  St.  563;  People  v. 
Badie,  63  Hun  (N.  Y.),  320,  18 
N.  Y.  Supp.  53. 

*o  Cotheal  v.  Browner,  5  N.  Y, 
562;  s.  c.  10  Barb.  216;  Beach  on 
Railways,  §  407;  Swift  v.  State,  7 
Houst.  (Del.)  338,  40  Am.  St.  Rep. 
127;  Martin  v.  Johnson  Co.,  62 
Hun  (N.  Y.),  557. 


41  Mayor     of     Southampton    v. , 
Graves  (1800),  8  Term  Rep.  590. 

*2  Morawetz  on  Corporations,  § 
473.  Unless  restricted  by  the 
charter,  or  by  rules  or  by-laws 
passed  in  conformity  thereto,  a 
stockholder  In  a  banking  company 
has  a  right  to  inspect  the  "dis- 
count book"  of  the  bank,  within 
proper  and  reasonable  hours. 
Cockburn  y.  Union  Bank,  13  La. 
Ann.  289;  Hatch  v.  City  Bank,  1 
Rob.  (La.)  470.  But  a  by-law  of 
a  corporation  authorizing  the 
stockholders  to  inspect  the  books 
of  account  of  the  business  of  the 
company  does  not  include  the 
stock  ledger,  in  which  the  trans- 
fers of  stock  are  entered.  Lyon 
V.  American  Screw  Co.  (R.  I. 
1889),  17  Atl.  Rep.  61.  Although 
Rev.  St.  -Wis.  1878,  §  1757,  Is  found 
under,  the  heading  "Capital 
Stock,"  its  provision  that  the 
books  of  every  corporation  con- 
taiiiing  the  stock  subscriptions 
and  accounts  shall  be  subject  to 
the  inspection  of  the  stockholders, 
is  not  limited  to  the  books  con- 
taining the  stock  accounts,  but  ex- 
tends to  those  containing  the  gen- 
eral accounts.  State  v.  Bergen- 
thal  (1888),  72  "Wis.  314;  Phoenix 
Iron  Co.  V.  Commonwealth,  113 
Pa.  St.  563;  Commonwealth  v.  Em- 
pire, etc.    Co.,    134    Pa.    St.  237; 
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not  inspect  them  with  hostile  purpose,  and  in  the  interest  of 
a  rival  corporation  in  which  he  is  interested.*'  The  right  only 
extends  to  such  documents  as  are  necessary  to  the  stock- 
holder's particular  purpose.  A  demand  of  an  inspection  of 
all  the  books,  records  and  papers  of  the  company  is  too  broad." 
Ordinarily  the  right  of  inspection  does  not  extend  to  books 
containing  the  minutes  of  directors'  meetings,*"  although,  upon 
especial  occasions  and  for  especial  purposes,  it  may  be  prop- 
erly demanded."  Statutes  giving  the  shareholders  of  corpora- 
tions the  right  to  inspect  the  corporate  books  have  been  passed 
in  many  of  the  American  States  and  in  England.*^  These  stat- 
utes, however,  do  not  supplant  the  common-law  right.*'  In 
an  action  under  the  statute,  the  pleading  should  bring  the  case 
clearly  within  the  statute.*"  Right  to  inspect  the  minutes  is  re- 
gardless of  what  the  motive  may  be.  A  person  having  right  to 
examine  the  corporate  books  may  do  so  by  his  attorney.""  He 
may  have  mandamus  to  enforce  this  right,  but  the  examina- 
tion must  be  at  a  reasonable  time."'-  The  remedy  is  not  by 
an  order  for  inspection."^  The  officers  canliot  be  compelled  to 
produce  the  corporation  books  in  any  suit  to  which  the  corpora- 
tion is  not  a  party,  however  material  may  be  the  facts  which 
the  books  may  disclose."'  Proper  evidence  to  prove  authority 
of  the  corporate  agent  to  contract  for  the  corporation  is  the 

Ells-worth  v.   Dorwart,    95    lo-wa,,  Stat.  1874)  oli.  32,  §  13;  Ohio  Rev. 

107,  58  Am.  St.  Rep.  427.  Stat.   (1886)   §  3312;   Vt.  Laws  of 

"Heming-way    v.     Hemlng-way,  1880,  §§  3294,  3295;  Cal.  Civ.  Code, 

58  Conn.  443.  §§  377,    378;     Cal.    Penal   Code,  § 

44  People  V.  Walker,  9  Mich.  328;  565;  Mich.  Gen.  Stat.  §  1373;  Mass. 
Regina  v.  Mariquita  Co.,  1  Ellis  La-ws  of  1860,  ch.  68  §  10;  R.  I. 
&  E.  289.  Of.  Rex  v.  Merchant  Pub.  Stat.  ch.  153,  §  21,  and  ch. 
Tailors'  Co.,  2  Barn.  &  Ad.  115.  158,  §  24;   Colo.  Gen.  Stat.   (1882)  ■ 

45  Alabama,  etc.  R.  Co.  v.  Ro-w-  §  429 ;  25  &  26  Vic.  ch.  89. 

ley,  9  Fla.  508;    Queen    v.    Mari-  48  people  v.  Lake  Shore  &  M.  S. 

qulta   Mining    Co.,    1    Ellis    &   E.  R.  Co.    (1877),  11  Hun,  1. 
289;  Lindley  on  Partnership  (4th  4o  Le-wis  v.  Brainerd   (1881),  53 

ed.),  809.  Vt.  510. 

46  Queen    v.    Mariquita  Mining  so  Mitchell  v.  Rubber,   etc.   Co., 
Co.,  1  Ellis  &  B.  289;    Foster    v.  24  Atl.  Rep.  407   (N.  J.  1892). 
"White,     86    Ala.    467;     Stone    v.  oi -yveinhenmayer  v.  Bitner,    88 
Kellogg,  165   111.   192,   56  Am.   St.  Md.  325   (1898),  45  L.  R.  A.  446. 
Rep.  240;    Meysenberg  v.  People,  52-\vallace  v.  Press  Co.,  48  N.  T. 
88  111.  App.  338.  App.  Div.  33  (1900). 

47  Ala.  Code  (1886),  §  1677;  Mo.  63  Southern  Ry.  v.  North  Caro- 
Rev.  Stat.  (1879)  §§  720,  721;  Wis.  Una,  etc.,  104  Fed.  700  (1900). 
Rev.  Stat.  (1878)  §  1757;  111.  Rev. 
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minute-book  record  proceedings  of  directors'  meetings."*  The 
records  may  be  shown  to  be  such  by  the  testimony  of  tiie  di- 
rector who  is  also  treasurer."'  Though  the  secretary  did  not 
sign  the  minutes  as  they  appear  in  the  record,  they  may,  never- 
theless, be  used  to  prove  the' adoption  of  the  resolution  at  that 
meeting.""  The  minutes  of  directors'  meetings  are  admissible 
in  evidence  though  written  up  long  after  the  proceedings  were 
had." 

§  112.  For  what  purposes  the  books  may  be  inspected. — The 
members  of  a  corporation  cannot  examine  the  books  of  the 
company  merely  for  the  purpose  of  gratifying  curiosity,"*  nor 
because  of  a  general  dissatisfaction  with  the  management  of 
the  enterprise,  based  upon  a  vague  belief  that  it  is  improperly 
conducted,"'  nor  to  discover  grounds  whereon  to  trump  up 
charges  against  the  corporate  body,""  nor  to  use  the  informa- 


B4  Torras  v.  Raeburn,  108  Ga. 
345  (1899) ;  Fouohe  v.  Merchants, 
etc.  Bank,  110  Ga.  827  (1900); 
Powell  V.  Conover,  75  Hun,  11 
(1894);  McCreery  v.  Garvin,  39 
S.  C.  375   (1893). 

55  Illinois  Assn.  v.  Plagge,  177 
111.  431  (1898),  69  Am.  St.  Rep. 
252. 

56  Woodhaven  Bank  v.  Brook- 
lyn, 69  N.  Y.  App.  Div.  489  (1902). 

sTMcIIhenny  v.  BJnz,  80  Tex.  1 
(1890),   26  Am.   St.  Rep.  705. 

58  People  V.  Walker  (1861),  9 
Mich.  328;   Vide  infra,  §  1010. 

59  Central  Crosstown  Ry.  Co.  v. 
Twenty-Third  Street  Ry.  Co.,  53 
How.  Pr.  45,  where  it  was  held 
that  the  corporator  must  disclose 
the  sources  of  his  knowledge; 
King  V.  Merchant  Tailors'  Co.,  2 
B.  &  Ad.  115;  Pratt  v.  M.  Cutlery 
Co.,  35  Conn.  36.  On  a  recent  pe- 
tition for  mandamus  .to  compel. a 
corporation  to  allow  a  stockholder 
to  inspect  the  stock  ledger,  the 
hook  containing  a  list  of  stock- 
holders, the  reasons  alleged  were 
that  the  stock  had  recently  paid 
little  or  no  dividends,  and  had  de- 
preciated in  market  value;  that 
the  officers  did  not  distribute  to 
the  stockholders  reports  as  to  its 
Business  and  condition;  and  that 
the  petitioners  desired  to  inform 


themselves;  and  that  petitioners 
desired  to  confer  with  their  fel- 
low-stockholders, and  for  this  rea- 
son to  inspect  the  list.  No  mis- 
management of  the  company  caus- 
ing the  lack  of  dividends  or  de- 
preciation of  the  stock  was  al- 
leged. The  proof  showed  that 
treasurer's  reports  had  been  dis- 
tributed to  the  stockholders.  The 
by-laws  provided  for  annual  and 
special  meetings,  which  would 
give  opportunity  for  conference, 
and  petitioners  were  not  deprived 
of  conference  at  the  annual  meet- 
ings, nor  had  they  tried  to  call 
a  special  meeting.  It  was  not  al- 
leged that  there  was  any  consider- 
able dissatisfaction  among  stock- 
holders, and  it  appeared  that  one 
of  the  petitioners  had  advertised 
.  for  nearly  a  year  for  stockholders 
to  send  their  names  for  a  confer- 
ence, without  success.  It  was  held 
that  sufficient  cause  for  mandam,us 
was  not  shown.  Lyon  v.  Ameri- 
can Screw  Co.,  16  R.  I.  472  (1889), 
17  Atl.  Rep.  61. 

60  Commonwealth  v.  Phcenix 
Iron  Co.  (1884),  105  Pa.  St.  Ill; 
In  re  West  Devon,  etc.  Mine 
(1884),  27  Ch.  Div.  106;  Invest- 
ment Co.  of  Philadelphia  v. 
Elanage,  2  Pa.  Dist.  R.  394. 
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tion  for  speculative  or  fraudulent  ends,°^  nor  to  prove  a  plea 
of  justification  in  an  action  against  the  stockholders  for  libel 
in  imputing  insolvency  to  the  company."^  It  is  requisite  that 
a  definite  reason  be  sho.wn,"'  and,  generally,  that  the  informa- 
tion sought  should  be  necessary  virith  reference  to  some  dis- 
pute or  question  pending  in  which  the  parties  applying  are  in- 
terested.'*  "There  is  no  express  rule  to  warrant  an  applica- 
tion to  inspect  corporation  documents  that  there  must  actually 
have  been  suit  instituted,  but  it  is  necessary  that  there  should 
be  some  particular  matter  in  dispute  between  members  or,  be- 
tween the  corporation  and  individuals  in  it;  there  must  be 
some  controversy,  some  specific  purpose  in  respect  to  which 
the  examination  becomes  necessary."  °°  There  is  some  author- 
ity, however,  for  doubting  whether  the  right  is  to  be  restricted 
to  cases  where  the  corporator  has  some  private  interest  for  the 
enforcement  and  protection  of  which  an  inspection  of  certain 
documents  is  necessary. °°  Thus  it  has  been  held  that  the  ac- 
quisition of  information  to  enable  a  shareholder  to  vote  intel- 
ligently at  a  corporate  meeting;  is  a  sufficient  reason  for  de- 
manding access  to  the  books  of  the  company.*^  Where  the 
statute  provides  that  the  stockholders  of  private  corporations 
shall  "have  the  right  to  inspect  the  books  and  papers  at  all 
reasonable  and  prpper  times,"  the  only  implied  limitations' 
upon  the  right  are  that  the  inspection  shall  not  be  for  mere 
idle  curiosity,  or  for  speculative  purposes,  or  for  purposes  hos- 
tile to  the  interests  of  the  corporation.  It  is  not  necessary  to 
show  any  specific  reason,  or  any  particular  occasion  why  the 
stockholder  demands  to  make  inspection.®* 

«i  People  V.  Lake  Shore  &  M.  S.  some  particular  matter  In  dispute 

R.  Co.  (1877),  11  Hun,  1,  affirmed  between  the  members,  or  between 

sw6  nom.    In  re  Sage  (1877),  70  the  corporation  and  individuals  in 

N.  y.  220.  it,  in  which  the  applicant  is  en- 

62  Metropolitan,      etc.      Co.      v.  titled,  and  In  respect  of  which,  the 
Hawkins,'  4  Hurl.  &  M.  146.  examination   becomes   necessary." 

63  Central  Crosstown  Ry.  Co.  v.  Addison  on  Torts,  §  1496. 
Twenty-Third  Street  Ry.   Co.,   53  6b  Rex.  v.  Merchant  Tailors'  Co., 
How.    Pr.    45.    Contra,    Foster  v.  2  Barn.  &  Ad.  115. 

White    (1889),    86   Ala.   467,   con-  66  People  v.   Conwell,   47   Barb, 

struing  Ala.  Code  (1886),  §  1677.  329;   s.  c.  23  Am.  L.  Reg.  N.  S. 

64  Rex  V.  Merchant  Tailors'  Co.,  388,  395;  Martin  v.  Oil  Works,  28 
2  Barn.  &  Ad.  115;  Commonwealth  La  Ann.  204. 

V.   Phoenix  Iron  Co.,   105   Pa.   St.  67  Martin  v.  Oil  Works,  28  La. 

117;  Rex.  v.  Hostmen,  2  Stra.  1223;  Ann.  204. 

In  re  Burton,  31  L.  J.  Q.  B.  62.  "It  os  Foster  v.  White,  86  Ala.  467; 

is  necessary  that  there  should  be  Winter  v.  Baldwin,   89  Ala.  483; 
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§  113.  When  the  company  may  not  refuse  to  permit  an  in- 
spection of  its  books, — A  stockholder  is  not  to  be  denied  the 
right  to  inspect  the  books  because  he  is  hostile  to  the  corpora- 
tion,, and  may  use  the  information  to  its  injury,"'  where  he  has 
good  reason  for  making  the  examination,^"  nor  because  the 
books  are  kept  in  a  particular  way,'^^  nor  because  they  contain, 
besides  the  information  to  which  he  is  entitled,  other  informa- 
tion which  he  has  no  right  to  demand.'"'  Nor  is  a  corporation 
excused  from  granting  inspection  because  it  does  not  keep 
the  books  which  the  statutes  prescribe.  It  is  its  duty  to  per- 
mit an  inspection  of  such  as  it  does  keep  for  the  purpose  of 
recording  the  transactions  which  the  statutes  give  the  stock- 
holder a  right  to  know.''' 

§  114.  Of  the  member's  remedies  herein. — ^Upon  the  refusal 
of  the  corporate  officers  to  permit  a  member  of  the  company 
to  inspect  the  books,  he  may  bring  an  action  at  law  against  the 
corporation  to  recover  damages.''*  If  the  officer  in  custody  of  the 
books  wrongfully  refuses  to  allow  a  stockholder  to  inspect  them, 
he  may  obtain  a  writ  of  mandamus  commanding  the  custodian  to 
allow  the  inspection  to  be  made ; ''"  and  in  some  States  he  may 
recover  a  statutory  penalty  from  the  company.''^  In  the  action 
at  law  to  recover  damages  the  plaintiff  need  not  allege  for  what 
reasons  he  wished  to  inspect  the  books.'''  And  under  a  statute 
imposing  a  penalty  upon  the  company  for  refusing  to  permit  a 
stockholder  to  inspect  the  corporate  books,  the  plaintiff,  in  order 
to  recover  the  amount  of  the  penalty,  need  not  show  that  he  sus- 

State  V.  Langlin,  53  Mo.  App.  542;  73  people  v.   Pacific  Mail   S.   S. 

Ellsworth  V.  Dorwart,  95  Iowa,  108;  Co.,  50  Barb.  280. 

State  V.  Bergenthal,  72  "Wis.  314;  74 Lewis  v.  Brainerd    (1881),  53 

'  Cincinnati,  etc.  Co.  v.  Hoffmeister,  Vt.  510. 

62  Ohio  St.  189,  78  Am.  St.  Rep.  76  Legendre  v.  New  Orleans,  etc. 

707;  Stone  v.  Kellogg,  165  111.  192,  Co.,  45  La.  Ann.  669,  40  Am.  St. 

56  Am.  St.  Rep.  240.  Rep.  243;  Vide  infra  §  76. 

69  Hatch  V.  City  Bank,   1  Rob.  to  stone  v.  Kellogg,  62  III.  App. 

(La.)  470.  444,  165  111.  192,  56  Am.  St.  Rep. 

7oHuylar  v.  Cragln  Cattle  Co.,  240;     Commonwealth   v.     Phoenix 

40  N.  J.  Eq.  392;  Ellsworth  v.  Dor-  Iron  Co.,  105  Pa.  St.  Ill,  51  Am. 

wart,  95  Iowa,  108,  58  Am.  St.  R6p.  St.  Rep.  184. 

427;  Meysenberg  T.  People,  88  111.  77  Lozier  v.   Saratoga,   etc.   Co., 

App.  328.  59  App.  Div.  (N.  Y.)   390;  Kelsey 

71  People  v.   Pacific  Mail   S.   S.  v.  Pfaulder  P.  F.  Co.  (1899),  3  N. 
Co.,  50  Barb.  280.  Y.  Supp.  723;  Williams  v.  College, 

72  People  V.   Pacific  Mail   S.    S.  etc.  Road  Co.,  45  Ind.  170. 

Co.,  50  Barb.  280.  78  Lewis  v.  Brainerd   (1881),  53 

Vt.  510. 
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tained  any  injuryJ"  The  complaint  must  show,  however,  that 
the  officer  upon  whom  the  demand  for  inspection  was  made,  had 
notice  that  the  person  making  the  demand  was  entitled  to  the  in- 
spection.^" 

§  115.  The  remedy  by  mandamus. — If  a  corporate  member 
desire  to  enforce  his  right  to  inspect  the  books  of  the  com^ 
pany  rather  than  to  recover  damages  for  the  refusal  of  the 
corporation  to  allow  him  to  do  so,  his  remedy  is  by  a  proper 
proceeding  praying  a  writ  of  mandamus  to  issue  to  the  proper 
officers  comrnanding  them  to  permit  him  to  exercise  his  right.*^ 
The  prayer  should  aver  that  the  applicant  is  a  member  or 


'sKelsey  v.  Pfaulder  P.  F.  Co. 
(1889),  3  N.  Y.  Supp.  723.  In  this 
case,  the  plaintiff,  a  stockholder 
in  defendant  company,  called  at 
its  office  during  business  hours  on 
Saturday,  and  informed  the  presi- 
dent that  he  desired  to  examine 
its  stock-book  and  record-book. 
The  president  stated  that  the 
books  were  in  the  safe;  that  one 
P.  (who  had  been,  and,  as  plaintiff 
supposed,  still  was,  the  secretary) 
had  the  combination;  that  he  was 
out  of  town,  and  would  not  return 
until  the  following  Monday;  and 
that  the  books  could  not  be  shown 
to  plaintiff  until  then.  In  point 
of  fact,  P.  had,  two  months  be- 
fore, ceased  to  be  secretary,  and 
the  present  secretary  was  in  the 
office  at  the  time  plaintiff  made 
the  demand,  but  it  was  not  shown 
that  the  president  actually  knew 
that  he  had  the  combination.  It 
was  held  that  the  evidence  sup- 
-  ported  a  recovery  under  N.  Y. 
Laws  of  1848,  ch.  40,  §  25,  provid- 
ing that  for  every  neglect  or  re- 
fusal of  a  corporation  to  exhibit 
to  a,  stockholder  the  book  in  which 
entries  in  regard  to  stock  are 
kept,  the  company  shall  forfeit 
and  pay  to  the  party  injured  a 
penalty  of  $50;  that  as  the  act 
does  not  specifically  name  the 
books  to  be  exhibited,  but  refers 
to  the  entries  which  they  must 
contain  relating  to  the  stockhold- 


ers, the  shares  owned  by  each 
when  they  became  such  owners, 
and  the  amount  of  stock  actually 
paid  in,  the  plaintiff's  demand  for 
the  stock-book  and  record-book 
sufficiently  indicated  his  desire  to 
see  the  book  referred  to  in  the 
act;  that  whether  it  was  an  un- 
reasonable request  to  ask  plaintiff 
to  wait  until  the  following  Mon- 
day to  see  the  books  was  a  ques- 
tion of  fact  for  the  jury;  that  the 
court  did  not  err  in  refusing  to 
charge  that  the  jury  might  infer 
that  plaintiff  consented  to  wait 
until  Monday,  there  being  no  evi- 
dence of  such  consent  further  than 
that  he  went  away  because  he  was 
given  to  understand  he  could  not 
see  the  books  at  that  time;  and 
that  the  plaintiff  did  not  waive 
his  right  to  recover  the  penalty 
by  the  fact  that  he  called  on  the 
following  Monday  and  examined 
the  books. 

80  Williams  v.  College,  etc.  Road 
Co.,  45  Ind.  170. 

81  Foster  v.  "White  (1889),  86 
Ala.  467;  In  re  Sage  (1877),  70 
N.  Y.  220;  Commonwealth  v. 
Phoenix  Iron  Co.  (1884),  105  Pa. 
St.  Ill;  Cockburn  v.  Union  Bank 
(1881),  13  La.  Ann.  289;  Rex  v. 
Bank  of  England,  2  Barn.  &  A. 
620;  Rex  v.  Wiltshire  &  B.  Canal 
Co.  (1835),  3  Adol.  &  E.  477;  Stone 
V.  Kellogg,  62  111.  App.  165, 
56  Am.  St.  Rep.  240;  Trumbull  v. 


§115.] 


COEPOEATE   NAME,    SEAL,    ETC. 


145 


Stockholder  in  the  company ;  ^^  it  should  set  forth  what  books 
he  wishes  to  inspect,  and  what  information  he  wished  to  ob- 
tain,^^  and  allege  that  he  made  the  application  at  a  reasonable 
time,^*  at  the  office  of  the  company/^  to  the  officer  having  au- 
thority to  grant  inspection,^"  and  that  the  company  refused  to 
permit  him  to  inspect  the  books. ^^  The  granting  of  the  writ, 
however,  is  in  the  discretion  of  the  court,^^  with  due  regard  to 
precedent  and  the  reasonableness  of  the  application. ^°  If  the 
writ  be  granted,  it  should  be  issued  to  the  officer  to  whose 
custody  the  book  in  question  has  been  committed,  and  not  to 
the  corporation  or  the  board  of  directors,'"  even  though  his 
refusal  has  been  ratified  by  the  directors.'^ 

Per  contra. — The  writ  may  issue  against  the  corporation  or 
against  both  the  cdrporation  and  the  custodian  of  the  books 
and  papers,"^  or  may  issue  to  the  officer  alone  without  making 
the  officer  a  party.''  If  the  statute  gives  a  stockholder  remedy 
within  the  corporation  he  must  first  resort  to  that  before  in- 


American  Sugar,  etc.  Co.  (N.  J. 
Ch.),  48  Atl.  912;  Commonwealth 
V.  Phoenix  Iron  Co.,  105  Pa.  St. 
Ill,  51  Am.  Rep.  184. 

82 Foster  V.  White  (1889),  86 
Ala.  467.  Of.  Williams  v.  College, 
etc.  Road  Co.,  45  Ind.  170. 

S3  Morgans  Case  (1884),  28  Ch. 
Div.  620. 

84 Foster  t.  White  (1889),  86 
Ala.  467. 

85  People  V.  Walker,  9  Mich. 
328,  where  no  excuse  for  not  mak- 
ing the  demand  at  the  ofiSce  being 
shown  the  writ  was  refused.  Sea 
also  23  Am.  L.  Reg.  N.  S.  388,  397. 

86  Rex  V.  Wiltshire  &  B.  Canal 
Nav.  Co.  (1835),  3  Adol.  &  E.  477. 

87  Foster  v.  White  (1889),  86 
Ala.  467.  In  Rex  v.  Wiltshire  & 
B.  Canal  Nav.  Co.  (1835),  3  Adol. 
&  E.  477,  a  stockholder  in  a  canal 
company  applied  to  the  clerk  of 
the  company  for  an  inspection  of 
its  hooks,  which  were  in  the 
clerk's  charge.  The  clerk  said  he 
would  refer  tne  demand  to  a  cer- 
tain committee.  The  stockholder 
attended  the  committee  and  there 

Vol.  I— 10 


repeated  his  request,  and  the 
chairman  said  they  would  take 
time  to  consider  it.  Ten  days 
afterwards  he  applied  again  to  the 
clerk,  who  refused  the  inspection. 
It  was  held,  that  there  had  not 
heen  a  sufficient  refusal  hy  the' 
committee  to  warrant  a  man- 
damus. Coquard  v.  National,  etc. 
Co.,  171  111.  480. 

88  People  V.  Lake  Shore  &  M.  S. 
R.  Co.  (1877),  11  Hun,  1;  People 
V.  Northern  Pacific  R.  Co.  (1884), 
50  N.  Y.  Super.  Ct.  456. 

89  Regina  v.  Wiltshire  &  B. 
Canal  Nav.  Co.  (1874),  29  L.  T. 
922. 

90  People  V.  Throop,  12  Wend. 
183. 

91  People  V.  Throop,  12  Wend. 
183.  See  also  23  Am.  L.  Reg.  N. 
S.  388. 

92  PhcBnix  Iron  Co.  v.  Common- 
wealth, 113  Pa.  St.  563;  Cockburn 
v.  Union  Bank,  13  La.  Ann.  289. 

93  People  V.  Throop,  12  Wend. 
(N.  T.)  183;  Foster  v.  White,  86 
Ala.  467. 
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yoking  mandamus.^^  A  non-resident  stockholder  may  have  a 
writ  of  mandamus  to  enforce  his  right  to  inspect  the  books  of 
a  foreign  corporation,  if  they  are  in  custody  of  an  agent  with- 
in the  State.'^  Where  the  books  of  a  domestic  corporation  are 
kept  without  the  State,  mandamus  will  lie  at  the  instance  of 
any  stockholder  to  compel  the  corporation  to  bring  the  books 
into  the  State  for  his  inspection.'^  Where,  by  statute,  ade- 
quate remedy  by  injunction  is  provided,  mandamus  will  not  lie 
to  compel  allowance  of  inspection  of  the  corporate  books.'^ 

§  ii6.  Production  of  corporate  books. — The  law  as  to  the 
production  of  corporate  books  as  evidence  does  not  appear  to 
be  well  settled.  It  has  been  said,  however,  in  a  case  to  which 
the  corporation  was  not  a  party,  that  "no  authority  is  found 
in  any  of  the  federal  courts  denying  the  right  to  compel  cor- 
porations to  produce  evidence  which  may  be  necessary  and 
vital  to  the  rights  of  the  litigants.  On  principle,  it  is  impos- 
sible to  suggest  any  reason  why  a  corporation  should  be  privi- 
leged to  withhold  evidence  which  an  individual  would  be  re- 
quired to  produce.  It  may  be  inconvenient  and  sometimes 
embarrassing  to  the  managers  of  a  corporation  to  require  its 
books  and  papers  to  be  taken  from  its  office  and  exhibited  to 
third  persons,  but  it  is  also  inconvenient  and  often  onerous  to 
individuals  to  require  them  to  do  the  same  thing.  Considera- 
tions of  inconvenience  must  give  way  to  the  paramount  right 
of  litigants  to  resort  to  evidence  which  may  b,e  in  the  power  of 
witnesses  to  produce,  and  without  which  grave  interests  might 
be  jeopardized  and  the  administration  of  justice  thwarted."  °' 
And  a  motion  by  a  depositor  for  an  order  compelling  a  de- 
fendant bank  to  permit  an  inspection  of  its  books,  was  allowed, 
where  it  was  made  to  appear  that  the  plaintiff  could  not  obtain 
the  information  sought  otherwise  than  by  inspection. '°     But 

94  People  v.  Nassau  Ferry  Co.,  Continental  Ry.  &  Trust  Co.,  15 
86  Hun  (N.  Y.),  128.  Fed.  Rep.  716. 

95  Swift  V.  Richardson,  7  Houst.  99  Justice  v.  Bank,  83  N.  C.  8. 
(Del.)   388,  40  Am.  St.  Rep.  .127.  So   also   it  has  been   held  under 

98  Huylar  v.  Cragin  Cattle  Co.,  the  Companies  Clauses  Consolida- 

40  N.  J.  Eq.  392;  Mitchell  v.  Rub-  tion  Act,  1845,  that  a  party  who 

ber,  etc.  Co.   (N.  J.),  24  Atl.  407.  had  recovered    judgment    against 

9T  Cincinnati,    etc.   Co.    v.    Hoff-  a   corporation  was  not  precluded 

meister,  62  Ohio  St.  189,  78  Am.  from    issuing    execution    against 

St.   Rep.   707;    Ranger    v.    Cham-  the  shareholders  who  had  not  paid 

pion,  etc.  Co.,  51  Fed.  61  and  52  for  their   shares,    although   lands 

Fed.  609.  of  the    company    have    been    de- 

08  Wallace,   J.,   in  Wertheim   v.  livered  in  elegit,  if  the  proceeds 
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usually  a  corporation  cannot  be  compelled  to  produce  its  books 
when  it  is  not  a  party  to  the  suit.^  The  New  York  Code  of 
Procedure,  however,  provides  that  "the  production  upon  a 
trial,  of  a  book,  or  paper,  belonging  to,  or  under  the  control  of  a 
corporation  which  a  party  to  the  suit,  may  be  compelled,  in  like 
manner,  as  if  it  was  in  the  hands  or  under  the  control  of  a 
natural  person.  For  that  purpose  a  subpwna  duces  tecum,  or 
an  order  made  as  prescribed  in  the  code,  as  the  case  requires, 
must  be  directed  to  the  president  or  other  head  of  the  corpo- 
ration, or  to  the  ofHcer  thereof  in  whose  custody  the  book  or 
paper  is."  ^  But  this  does  not  authorize  an  order  in  the  nature 
of  a  suhpcena  duces  tecum  to  the  directors  of  a  defendant  cor- 
poration. They  are  not  "parties."  '  A  clerk  of  a  bank  can- 
not be  compelled  to  produce  the  books  of  the  bank,  because  he 
is  a  mere  servant  of  the  corporation  and  the  books  are  not  in 
his  possession  or  under  his  control.*  And  a  court  refused  to 
grant  an  attachment  against  a  secretary  and  solicitor  of  a  rail- 
way company,  on  the  ground  that  he  was  nothing  more  than 
the  servant  of  the  directors,  and  as  such  had  no  authority  to 
produce  the  books. ^  The  books  of  the  corporation  may  be  ad- 
mitted in  evidence  of  illegal  conversion  of  corporate  funds  by 
directors." 

§  117.  Production  of  books  of  foreign  corporations. — The 
provision  of  the  New  York  code  in  respect  to  the  production 
of  its  corporate  records  in  suits  to  which  the  corporation  is  a 

of  the  lands  be  insufficient  to  sat-  corporation  over  which  they  have 
isfy  the  debt.  And  that,  there-  no  absolute  control."  And,  "Even 
lore,  a  mandamus  should  issue  in  a  case  of  an  action,  in  which  a 
commanding  the  company  to  give  corporation  is  a  party,  the  produc- 
the  creditor  inspection  of  the  tion  of  its  books  cannot  be  en- 
register  of  shareholders.  Queen  forced  by  subpwna  duces'  tecum 
V.  Derbyshire,  etc.  Ry.  Co.,  3  El.  served  on  its  officers,  that  can  only 
&  Bl.  784.  be  affected  by  way  of  discovery 
1  La  Farge  v.  La  Farge  Ins.  Co.,  under  the  provisions  of  the  re- 
14  How.  Pr.  26;  Morgan  v.  Mor-  vised  statutes."  Morgan  v.  Mor- 
gan, 16  Abb.  Pr.  (N.  S.)  291;  Bank  -  gan,  16  Abb.  Pr.  (N.  S.)  291. 
of  Utica  V.  Hilliard,  5  Cow.  419.  2N.  Y.  Code  Civ.  Proc.  §  868. 
lor,  it  is  said:  "Where  a  cor-  3  Boorman  v.  Atlantic,  etc.  Ry. 
poration  is  not  a  party  to  the  Co.,  17  Hun,  555. 
action,  no  power  of  enforcing  an  i  Bank  of  Utica  v.  Hilliard,  5 
examination  or  production  of  its  Cow.  133. 

books  and  papers  is  afforded  on  a  5  Crowther  v.  Appleby,  L. .  R.  9, 

trial  between  other  parties.     Nor  C.  P.  27. 

can  its  agents  or  officers,  in  their  e  Saranac,  etc.  R.  R.  v.  Arnold, 

individual      capacities,     be    com-  167  N.  Y.  368  (1901)  i 
pelled  to  produce  the  books  of  the 
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party,  is  held  to  apply  to  foreign  corporations  keeping  their 
books  within  that  State ; '  although,  if  the  books  are  out  of 
the  State,  officers  in  the  State  cannot  be  required  under  this 
provision  to  produce  them.*  In  any  case  an  order  for  inspec- 
tion before  a  referee,  of  books  of  a  corporation  in  a  distant 
State,  should  merely  direct  a  delivery  of  sworn  copies  within 
a  reasonable  time.'  The  New  Jersey  statute  giving  the  courts 
of  that  State  authority  to  require  a  foreign  corporation  to  bring 
its  books  into  the  State,  does  not  give  the  courts  authority 
to  require  a  foreign  corporation  to  bring  in  all  its  papers  and 
memoranda.^" 

''In  re  Sykes,  10  Ben.  162,  con-  Humphrey  v.  Coleman,  1  Blackf. 

Btruing  N.   Y.   Code  Civ.  Proc.   §  199;  Rose  v.  King,  5  S.  &  R.  241; 

868.  Arrbtt  v.  Pratt,  2  Whart.  566;,  Gil- 

8  United  States  v.  Tilden,  18  pin  v.  Howell,  5  Pa.  St.  41;  Willis 
Alb.  L.  J.  416.  V.  Bayley,  19  Johns.  268. 

9  Ervin  v.  Oregon  Ry.  &  Nav.  lo  Huylar  v.  Cra,gin  Cattle  Co. 
Co.,  22  Hun,  566;  Bash  v.  Steele,  3  (1887),  42  N.  J.  Bq.  139;  Tide 
Wash.  381;  Bank  of  IT.  S.  v.  Wil-  infra,  §  1356;  Foreign  Corpora- 
son,   3   Cr.   C.   C.    213;    Tuttle  v.  tions. 

Mechanics'   Bank,   6   Whart.   216; 
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§  ii8.  Non-compliance  with  statutory  conditions. — In  form- 
ing a  corporation  under  a  general  enabling  act,  it  is  necessary 
that  all  of  the  mandatory  provisions  of  the  statute  should  be 
substantially  followed.^     But  conditions  subsequent,  require- 


1  Harrod  v.  Hamer,  32  Wis.  162; 
Atty.-Gen.  v.  Hanchett,  42  Mich. 
436;  Doyle  v.  Mizner,  42  Mich. 
332;  Rogers  v.  Danby  Universalist 
Society,  19  Vt.  187.  Cf.  Unity  Ins. 
Co.  V.  Cram,  43  N.  H.  636.     If  this 


be  done,  although  not  in  the 
specified  order,  the  corporation  is 
a  legal  one.  Covington  Plank 
Road  v.  Moore,  3  Iiid.  510;  Eak- 
right  V.  Logansport  R.  Co.,  13  Ind. 
404;  Holmes  v.  Gilliland,  41  Barb. 
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ments  to  be  performed,  after  incorporation,  if  not  complied 
with,  do  not  affect  the  rightful  existence  of  the  corporation  or 
invalidate  the  contract  of  membership. ^  Whether  the  grantees 
may  carry  on  business  upon  simple  acceptance  of  the  charter 
or  not,  until  performance  of  certain  conditions  precedent,  de- 
pends upon  the  terms  of  the  grant.^ 

§119.  Conditions  precedent  and  subsequent.  Effect  of  non- 
compliance distinguished. — The  effect  upon  the  organization 
of  a  corporation  of  non-compliance  with  the  statutory  require- 
ments, where  they  are  prerequisites,  or  are  intended  to  be  con- 
ditions precedent,  differs  gre,atly  from  where  the  requirements 
are  intended  to  be  conditions  subsequent.  "There  is  a  broad 
and  obvious  distinction  between  such  acts  as  are  declared  to 
be  necessary  steps  in  the  process  of  incorporation,  and  such 
as  are  required  of  the  individuals  seeking  to  become  incor- 
porated, but  vrhich  are  not  made  prerequisites  to  the  assump- 
tion of  corporate  powers.  In  respect  to  the  former,  any  mate- 
rial omission  will  be  fatal  to  the  existence  of  the  corporation, 
and  may  be  taken  advantage;  of,  collaterally,  in  any  form  in 
which  the  fact  of  incorporation  can  properly  be  called  in  ques- 


568;  Boston  Acid  Manuf.  Co.  v, 
Moring,  15  Gray,  211;  Newcomb  v. 
Reed,  12  Allen,  362;  Walworth  v. 
Brackett,  93  Mass.  98.  Under  a 
statute  providing  that  the  pur- 
pose of  the  association  should  be 
"distinctly  and  definitely  speci- 
fied," a  specification  that  the  pur- 
pose of  the  association  was  the 
manufacturing  and  selling  of 
daguerreotype  mattings  and  pre- 
servers, and  all  of  the  goods,  wares, 
merchandise,  and  articles,  made  of 
brass,  silver,  gold,  iron,  or  other 
metals,  or  any  compounds  thereof, 
was  considered  suflSclent.  Bird  v. 
Daggett,  97  Mass.  494.  In  Cali- 
fornia the  certificate  of  incorpora- 
tion of  a  savings  bank,  filed  in 
1860,  omitted  to  state  the  amount 
of  capital  stock,  but  it  was  held 
that  although  the  California  Act 
of  April  14,  1853,  did  not  seem  to 
authorize  the  incorporation  of  a 
company  without  a  capital  stock 
consisting  of  a  specified  number 
of  shares,  yet  under  the  amenda- 
tory and  supplemental  Acts,  there 


could  be  no  doubt  as  to  the  valid- 
ity of  the  incorporation  of  the 
bank.  People  v.  Perrin  (1882), 
56  Cal.  345;  People  v.  Montecito, 
etc.  Co.,  97  Cal.  276;  Stowe  v. 
Flagg,  72  111.  397;  Bigelow  v. 
Gregory,  73  111.  197;  Abbott  v. 
Omaha  Co.,  4  Neb.  416;  State  v. 
Wood,  84  Mo.  378;  Rogers  v. 
Danby,  etc.  Soc,  19  Vt.  187;  Peo- 
ple v.  Stockton,  etc.  Co.,  45  Cal. 
306;  Thornton  v.  Balcom,  85 
Iowa,  198;  Sweney  v.  Talcott,  85 
Iowa,  103. 

2  Charles  River  Bridge  v.  War- 
ren Bridge,  7  Pick.  344;  Lyons  v. 
Orange  R.  Co.,  32  Md.  18;  Boise 
City  Canal  Co.  v.  Pinkham,  1 
Idaho,  790;  In  re  N.  Y.  Elev.  R. 
Co.,  7  N.  Y.  337;  Harrod  v.  Hamer, 
32  Wis.  162;  Holmes  v.  Gilliland, 
41  Barb.   (N.  Y.)   568. 

3  Fire  Dept.  v.  Kip,  10  Wend. 
267;  Charles  v.  Hurd,  32  W.  Va. 
67;  Stowe  v.  Flagg,  72  111.  397; 
People  V.  Montecito,  etc.  Co.,  97 
Cal.  276. 
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tion.  In  respect  to  the  latter,  the  corporation  is  responsible 
only  to  the  government,  and  in  a  direct  proceeding,  to  forfeit 
its  charter.  The  right  of  the  plaintiff  to  be  considered  a  cor- 
poration, and  to  exercise  corporate  powers,  depends  upon  the 
fact  of  the  performance  of  the  particular  acts  named  in  the 
statute  as  essential  to  its  corporate  existence."  * 

§  120.  Substantial  compliance,  only,  is  required  with  condi- 
tions subsequent. — There  can  be  no  legal  incorporation,  or  cor- 
porate existence  without  substantial  compliance  with  condi- 
tions precedent.  Such  compliance  initiates  the  corporate  ex- 
istence, but,  to  entitle  it  to  legally  continue,  and  the  associa- 
tion to  act  as  a  corporation,  also  requires  that  the  conditions 
subsequent  shall  be  complied  with.  For  its  failure  herein,  the 
State,  by  direct  judicial  proceedings,  may  oust  the  corporation 
from  exercise  of  corporate  powers  and  privileges,''  but  until  ■ 
so  ousted,- by  judgment  of  forfeiture,  the  corporate  existence 
remains. unaffected."  Where  the  charter  of  a  railroad  corpo- 
ration provided  that  it  should  commence  and  complete  con- 
struction of  the  road  within  a  time  specified,  the  requirement 
was  held  not  to  be  a  condition  precedent  to  creation  of  the  cor- 
poration, but  that  its  corporate  existence  began  with  the  com- 
,  pany's  acceptance  of  the  charter.^ 

§  121.  Effect  of  non-compliance  with  merely  directory  pro- 
visions.— Failure  to  comply  with  a  merely  directory  provision 
of  a  general  incorporation  law,  does  not  invalidate  the  organi- 
zation of  the  corporation.^  As,  that  notice  of  the  first  meeting 
should  be  served  on  each  corporator.^ 

§  122.  Where  amount  of  capital  stock  is  fixed  and  not  sub- 
scribed or  paid  in. — If  the  amount  is  fixed  in  the  charter  it 

*  Mokelumne  Hill  &  Min.  Co.  v.  t  St.  Joseph  &  Iowa  Ry.  Co.    v. 

Woodbury,   14   Cal.   424,    73    Am.  Shambaugh,  106  Mo.  557;  Cheraw, 

Dec.  658.  etc.  Ry.  Co.  v.  White,  14  S.  C.  51; 

5  State  V.  Nonconnah    Turnpike  Toledo  &  Ann  Arbor  Ry.   Co.   v. 

Co.,  1  Tenn.  Cas.  511;  Henderson,  Johnson,  49  Mich.  148. 

etc.  Assn.  v.  People,  163  111.  196;  sNewcomb   v.    Reed,    12    Allen, 

Slate  V.  Brqwnstown,  etc.  Co.,  120  94  Mass.  362;   Eakright  v.  Logan- 

Ind.  337;  State  v.  Buffalo,  etc.  Co.,  sport,  etc.  Co.,  13  Ind.  404;   Wal- 

131  N.  Y.  140.  worth  v.   Brackett,   98   Mass.   98; 

8  Harrod  V.  Hamer,  32  Wis.  162;  Braintree,   etc.    Co.    v.  Braintree, 

Cheraw      Chester,     etc.     Co.     v.  146  Mass.  482,  16  N.  B.  420. 

White,  14  S.  C.  51;  Stokes  V.  Find-  o  McClinch   v.    Sturgis,    72    Me. 

lay,  4  McCrary,    205,    Fed.    Cas.  288;  Tide  infra,  §§  232,  233,  1307, 

13478;    Southern   Pac.  Ry.   Co.  v.  1308. 
Orton,  32  Fed.  457,  6  Sawy.  157. 
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must  all  be  subscribed  before  any  regular  business  of  the  cor- 
poration can  be  carried  on,  but  if  not  so  fixed,  the  subscrip- 
tion to  the  whole  amount  is  not  a  condition  precedent  to  the 
legal  existence  of  a  corporation.^"  The  rule  of  the  common 
law  required  the  capital  stock  to  be  fully  subscribed  before 
corporate  organization  was  completed.^^  Corporators  need 
not  be  shareholders  or  subscribers  for  stock,  in  the  absence  of 
express  requirement  of  the  statute.^^  Merely  making  and  fil- 
ing the  articles  do  not  create  a  corporation,  where  the  stock 
has  not  been  subscribed  or  paid  in,  or  the  directors  chosen." 
But  a  substantial,  rather  than  a  literal,  compliance  with  the 
act  is  all  that  is  required.  Thus  the  provision  that  one-half 
the  capital  stock  of  a  corporation  should  be  "actually  paid  in 
lawful  money  of  the  United  States"  is  deemed  to  be  substan- 
tially complied  with  if  the  corporation  has  received  proeprty, 
the  market  value  of  which  is  equal  to  or  greater  than  the  par 
value  of  that  amount  of  the  stock ;  and,  in  general,  a  non-com- 
pliance with  provisions  merely  directory  in  their  nature,  does 
not  impair  the  legality  of  the  incorporation.^*  Payment  for 
stock  in  a  railroad  company  by  an  uncertified  bank  check  is 
not  payment  in  cash  under  the  New  York  statutes,  requiring 
ten  per  cent,  of  the  capital  stock  to  be  paid  in  cash  upon  filing 
articles  of  association.  The  requirement  may  be  complied 
with  by  filing  amended  articles,  and  they  will  operate  as  a 
valid  original  certificate  of  incorporation.^^ 

§  122a.  Who  may  question  regularity  of  incorporation. — A 
subscriber  is  estopped  from  questioning  its  regularity.  A 
member  of  a  mutual  insurance  company,  when  sued  for  an 
assessment,  cannot  set  up  as  defense,  failure  of  the  articles  of 
incorporation  to  comply  with  requirements  of  the  statute.^* 
He  is  presumed  to  have  had  knowledge  of  the  facts  from  the 

10  Johnson  v.  Kessler,  76  Iowa,  1*  State  v.  Wood  (1886),  84  Mo. 
411;  Schenectady,  etc.  Ry.  Co.  v.  378,  13  Mo.  App.  139;  In  re  Shako- 
Thatcher,  11  N.  Y.  102.  pee,  etc.  Works  v.  Cole  (1887),  37 

"  Schloss    V.    Montgomery    Tea  Minn.  91;   People    v.    Cheeseman, 

Co.,  87  Ala.  411,  13  Am.  St.  Rep.  7  Colo.  376;   Walton  v.  Riley,  S5 

51.                        _  Ky.  413;  State  v.  Foulkes,  94  Ind. 

i2Tra  re  British  Provident,  etc.  493;  State  v.  Beck,  81  Ind.  500. 

Assn.,    5    Ch.     Div.    306;     Bristol  is  People  v.   Board  of  Commis- 

Bkg.,   etc.  Co.   V.   Jonesboro,    etc.  sioners,  etc.  67  N.  B.  1088   (N.  Y. 

Co.  101  Tenn.  545;   Densmore  Oil  1903);  Vide  infra,  §  348. 

Co.  V.  Densmore,  64  Pa.  St.  43.  le  Boyd  v.  Redd,  120  N.  C.  335 

13  State  V.  Fidelity,  etc.  Co.,  49  (1897). 
Ohio  St.  440,  16  L.  R.  A.  611. 
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time  he  became  stockholder.^^  A  member  of  a  building  and 
loan  association  indebted  to  it  for  money  borrowed,  cannot,  as 
defense  against  the  loan,  plead  illegal  organization  of  the  cor- 
poration. Its  corporate  existence  cannot  be  questioned  by  the 
maker  of  a  note  given  to  the  corporation  for  goods  purchased 
of  it."  Nor  by  the  treasurer  in  defense  to  a  suit  upon  his  bond 
to  the  corporation.^"  The  corporation  itself  is  estopped  to  set 
up  irregularities  in  its  incorporation,  and  to  deny  its  own  ex- 
istence in  order  to  avoid  its  contracts,^"  or  to  defeat  a  fore- 
closure of  a  mortgage  given  by  it.^^  A  lessee  cannot  in  an 
ejectment  suit  set  up  defective  incorporation  by  his  lessor.^^ 
"Where  there  is  a  corporation  de  facto,  with  no  want  of  leg- 
islative power,  to  its  due  and  legal  existence ;  where  it  is  pro- 
ceeding in  the  performance  of  corporate  functions,  and  the 
public  are  dealing  with  it  on  the  supposition  that  it  is 'what 
it  professes  to  be;  and  the  questions  suggested  are  only 
whether  there  has  been  exact  regularity  and  strict  compliance 
with  the  provisions  of  the  law  relating  to  incorporation, — it  is 
plainly  a  dictate  alike  of  justice  and  of  public  policy,  that  in 
controversies  between  the  de  facto  corporation  and  those  who 
have  entered  into  contract  relations  with  it,  as  corporators 
or  otherwise,  such  questions  should  not  be  suffered  to  be 
raised."  ^^ 

§  122b.  Defective  incorporation.  Validity  of  curative  stat- 
utes.— Such  defects  in  the  incorporation  as  the  legislature  has 

IT  Manship  V.  New,  etc.  Assn.  110  461  (1902);  Gunnerson  v.  Illinois, 

Fed.  845   (1901).  etc.     Bank,     65    N.    E.    326     (111. 

18  First,  etc.  Church  v.  Grand  1902) ;  Phinizy  v.  Augusta,  etc. 
Rapids,  etc.  Co.,  15  Colo.  App.  46  R.  R.,  62  Fed.  678  (1894) ;  Jones 
(1900) ;  Buckley  v.  Edwards,  131  v.  Hale,  32  Oregon,  465  (1898) ; 
Ind.  3  (1892) ;  Exchange  Bank  v.  Building  &  Loan  Assn.  v.  Cham- 
Capps,  32  Neb.  242  (1891);  Colum-  berlain,  4  S.  D.  271  (1893);  Wal- 
bia  Electric  Co.  v.  Dixon,  46  Minn.  lace  r.  Loomls,  97  U.  S.  146 
463  (1891) ;  Haas  v.  Bank  of  Com-  (1877). 

merce,  41  Neb.  754   (1894);  Bank  22  City  of   Greenville  v.    Green- 

of    Shasta  v.  Boyd,    99    Cal.   604  ville,  etc.  Co.,  125  Ala.  625  (1900). 

(1893).  23Cooley,    J.    in    Swartwout    v. 

19  Wood  V.  Friendship,  etc.,  106  Michigan  Air  Line  R.  R.,  24  Mich. 
Ky.  424  (1900).  389    (1872);   American  Alkali  Co. 

20  Liter  v.  Ozokerite,  etc.  Co.,  7  v.  Campbell,  113  Fed.  Rep.  398; 
Utah,  487  (1891);  Huntington,  Harris  v.  Gateway,  etc.  Co.,  128 
etc.  Co.  V.  Schofleld,  28  Ind.  App.  Ala.  652  (1901) ;  Fish  v.  Smith, 
95  (1901).  73   Conn.   377    (1900);    Terras    v. 

2iMcTighe  t.  Macon,  etc.  Co.,  Raeburn,  10  Ga.  345  (1899);  Tar 
94  Ga.  306  (1894) ;  Gunderson  v.  River  Nav.  Co.  v.  Neal,  3  Hawks 
Illinois,   etc.   Bank,   100   111.  App.       (N.  C),  520  (1825). 
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the  power  to  waive  it  may  cure  by  a  curative  act,  if  it  does  not 
operate  to  create  a  new  corporation  or  to  enlarge  or  extend 
the  franchises  of  the  existing  corporation,  in  the  face  of  a  con- 
stitutional prohibition  aga.inst  creation  of  corporations,  or 
grant  of  special  privilege  by  special  statute.  For  example,  the 
legislature  by  a  curative  act  may  validate  the  organization  of 
a  corporation  which  had  not  performed  a  condition  precedent 
to  the  corporate  existence.^*  If  the  legislature  in  the  first  in- 
stance had  the  power  to  create  the  corporation,  it  may  by  cura- 
tive act  validate  its  organization,  otherwise  not.^^ 

§  123.  De  facto  corporations. — An  association  of  persons 
assuming  to  act  in  a  corporate  capacity  under  color  of  author- 
ity so, to  do,  thereby  becomes  a  corporation  de  facto.  A  corpo- 
ration de  facto  exists  wherever,  under  valid  authority  of  legis- 
lature, persons,  in  good  faith,  attempt  to  organize  a  de  jure 
corporation,  and  fail  to  comply  substantially  with  the  statu- 
tory conditions  precedent  to  incorporation,  but  nevertheless 
proceed  to  exercise  and  claim  corporate  powers  under  such 
organization.^"  Mere  irregularities  in  incorporation  cannot  be 
shown  collaterally,  where  there  is  no  defect  of  power  to  incorpo- 
rate. A  de  facto  corporation,  that  by  regularity  of  organization 
might  be  one  de  jure,  can  sue  and  be  sued.^' 

§  124.  Regularity  of  incorporation  not  to  be  collaterally  at- 
"tacked.  The  State  only  can  attack. — Neither  they  themselves 
nor  persons  dealing  with  them  will  be  heard  tO'  deny  collater- 
ally their  legal  existence  as  a  corporation,  in  any  action  grow- 
ing out  of  their  acts  or  contracts  in  that  capacity.  Their  de  jure 
existence  can  be  called  in  question  only  by  proceedings  in  the 
nature  of  quo  zmrranto  instituted  by  the  State. ^^    "The  corpo- 

a-i  Central,    etc.    Assn.    v.    Ala-  have  contracted  wltla  the  hoard  of 

bama,  etc.  Co.,  70  Ala.  120;  Foster  education  appointed  by  the  confer- 

V.  Essex  Bank,    16    Mass.    245.    8  ence,  by  accepting  the  plan  of  the 

Am.  Dec.  135;  Syracuse,  etc.  Bank  hoard  for  conducting  the  institu- 

V.  Davis,  16  Barb.  (N.  Y.)  188.  tion^    cannot    question    the    con- 

25  Mitchell  V.  Deeds,  49  111.  416,  stitutionality  of  the  act  incorpo- 

95  Am.  Dec.  621.  rating      the       board.       Catholic 

2e/ji  re  Gibbs'  Estate,   157  Pa.  Church  v.  Tobyn    (1885),   82  Mo. 

St.  59,  22  L.  R.  A.  276,  Wilgus  Cas.  418;  Booske  v.  Gulf  Ice  Co.   (F^a. 

27  Heaston  v.  Cincinnati  R.  R.  1889),  5  So.  Rep.  247;  Commercial 
Co.,  16  Ind.  275,  79  Am.  Dec.  430.  Bank  V.  Pfeiffer  (1888),  108  N.  Y. 

28  Bryan  v.  Board  of  Education  242;  Jones  v.  Kokomo  Building 
(Ky.  1890),  7  Ry.  &  Corp.  L.  J.  Assn.  (1882),  77  Ind.  340;  Mann  v. 
389,  where  it  was  held  that  stock-  Williams  (1887),  143  Mass.  344; 
holders  in  a  college  under  the  con-  Dobson  v.  Simonton  (1882),  86 
trol  of  a  church  conference  who  N.  C.  492;  East  Norway  Lake,  etc. 
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rate  existence  of  a  de  facto  corporation  cannot  be  inquired  into 
collaterally.  It  is,  as  to  all  who  contract  with  it,  to  be  as- 
sumed to  be  a  corporation  de  jure;  the  legality  of  whose  ex- 
istence may  be  inquired  into  by  the  State,  but  not  by  any- 
body else.  And  this  is  as  true  where  the  corporation,  is  formed 
under  a  general^  law,  as  it  is  where  the  corporate  existence  is 
claimed  under  a  special  charter."  ^°  The  reason  is,  if  the  rights 
and  franchises  have  been  usurped,  they  are  those  of  a  sov- 
ereign and  he  alone  can  interpose.  "The  rule  is  in  the  interest 
of  the  public,  and  is  essential  to  the  safety  of  business  trans- 
actions with  corporations."  '°  A  de  facto  corporation  is  valid, 
as  against  every  person  but  the  State.  It  alone  can  challenge 
the  right  of  a  de  facto  corporation  to  exercise  corporate  powers, 
and  such  attack  must  be  direct  and  under  quo  warranto  proceed- 
ings.^^ Where  individuals  have  been  granted  a  charter  upon  a 
condition  precedent  and  are  actually  exercising  corporate  pow- 
ers, it  will  be  presumed  as  against  all  except  the  sovereign, 
that  the  condition  has  been  performed.''^  Stockholders  by  their 
contract  of,  subscription  are  estopped  to  question  the  regularity 


Churcli  V.  Froislie  (1887),  37 
Minn.  447;  St.  Paul  Land  Co.  v. 
Dayton  (Minn.  1888),  40  N.  "W. 
Kep.  66;  McDonnell  v.  Alabama 
Gold  Life  Ins.  Co.  (1889),  85  Ala. 
400;  Thompson  v.  New  York  R. 
Co.,  3  Sandf.  625;  Methodist  Epis- 
copal Church  V.  Pickett,  19  N.  Y. 
482;  Elizabeth  City  Academy  v. 
Lindsay,  6  Ired.  476;  Grand  Gulf 
Bank  v.  Archer,  8  Sm.  &  M.  151; 
Duke  V.  Cahawba  Nav.  Co.,  10  Ala. 
82;  Bank  of  Circlevllle  v.  Remick, 
15  Ohio,  222;  Jones  v.  Tennessee 
Bank,  8  B.  Mon.  122;  Brouwer  v. 
Appleby,  1  Sandf.  158;  McFarlane 
V.  Triton  Ins.  Co.,  4  Denio,  392; 
People  V.  Manhattan  Co.,  9  "Wend. 
351;  Bank  of  Toledo  v.  Interna- 
tional Bank,  21  N.  Y.  542;  Holmes 
V.  Gilliland,  41  Barb.  568;  Fay  v. 
Nobie,  7  Gush.  188;  Ward  v.  Brig- 
ham,  127  Mass.  24;  Salem  Na- 
tional Bank  V.  Almy,  117  Mass. 
476.  Cf.  Bigelow  v.  Gregory,  73 
111.  197.  But  see  Unity  Ins.  Co. 
V.  Crane,  43  N.  H.  636,  and  Cook 
County  V.  Chicago  Industrial 
School  for  Girls   (1888),  125   111. 


540,  where  it  was  held  that  in  an 
action  against  the  county  to  com- 
pel payment  for  the  support  of  de- 
pendent girls,  the  fact  that  plaint- 
iff is  a  de  facto  corporation  will 
not  estop  defendant  from  showing 
that  it  has  no  actual  existence. 

29  Stout  V.  Zulick  (1887),  48  N. 
J.  L.  599,  1  Cum.  Cas.  98^. 

30  Duggan  v.  Colorado  Mortgage 
&  Inv.  Co.  (1888),  11  Colo.  113. 

3iAtty.-Gen.  v.  '  Hanchett,  42 
Mich.  436;  Atty.-Gen.  v.  Lorman, 
59  Mich.  157,  60  Am.  Rep.  287; 
State  V.  Critohett,  37  Minn.  13; 
People  V.  Cheeseman,  7  Colo.  376; 
State  V.  Central  Ohio,  etc.,  29  Ohio 
St.  399;  People  v.  Chambers,  42 
Cal.  201;  People  v.  Montecito 
"Water  Co.,  97  Cal.  276,  33  Am.  St. 
Rep.  172,  1  Smith  Cas.  74;  People 
V.  Stockton,  etc.  Co.,  45  Cal.  306, 
13  Am.  Rep.  178;  People  v.  Sel- 
fridge,  52  Cal.  331,  1  Keener's  Cas. 
90. 

32  McGowan  v.  American 
Pressed  Tan  Bark  Co.  (1887),  121 
t.  S.  575. 
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of  the  incorporation — nor  can  corporate  creditors  hold  the  stock- 
holders liable  for  any  such  irregularity.  Where  the  purpose  for 
which  the  corporation  was  organized  is  legal,  and  the  company 
has  in  good  faith  attempted  to  incorporate,  no  one  but  the  state 
can  question  the  regularity  of  the  incorporation.  No  one  is  per- 
mitted to  allege  its  dissolution  or  the  forfeiture  of  its  charter  until 
after  decree  of  dissolution  or  forfeiture  upon  proceedings  insti- 
tuted by  the  State. ^'  While  a  de  facto  corporation  is  estopped  to 
deny  its  existence  as  to  those  who  deal  with  it,^*  this  does  not 
preclude  proof  of  the  subsequent  cessation  of  its  corporate  func- 
tions.^°  The  principle  that  the  legality  of  corporate  existence  can- 
not be  questioned  collaterally,  but  can  be  impeached  only  by  the 
State  in  direct  proceedings  for  that  purpose,  applies  as  well  to 
companies  organized  under  general  laws  as  to  those  created  by 
special  charter.^'  When,  under  a  general  law  for  the  formation 
of  corporations,  the  articles  of  association  have  been  lodged 
for  record  and  the  certificate  of  incorporation  issued,  a  pre- 
sumption arises  that  all  the  requirements  of  the  enabling  act 
have  been  complied  with,^''  and  the  certificate  will  be  received 


ssHickling  v..  Wilson,  104  111. 
54  (1882) ;  Casey  v.  Galll,  94  U.  S. 
673  (1876) ;  Upton  v.  Haustoough, 
3  Biss.  417  (1873);  Bigelow  v. 
Gregory,  73  111.  197  (1874);  Mc- 
Vicker  v.  Cone,  21  Oregon,  353 
(1891) ;  Independent  Order  v. 
United  Order,  94  Wis.  234  (1896); 
Raegner  v.  Hubljard,  167  N.  Y. 
301  (1901);  Leonardsville  Bank 
v.  Willard,  25  N.  Y.  574  (1862). 

3*  Com.  Bank  v.  Pheifer,  108 
N.  Y.  242,  15  N.  E.  311;  Minne- 
sota, etc.  Co.  V.  Denslow,  46  Minn. 
171;  Columbia,  etc.  Co.  v.  Dixon, 
46  Minn.  463;  Oxford  Iron  Co.  v. 
Spradley,  46  Ala.  98;  Smith  v. 
Burlington,  etc.  R.  Co.,  55  Mo. 
526;  Close  v.  Glenwood  Cemetery, 
107  U.  S.  466;  Curtis  v.  Tracy, 
169  111.  233;  Beal  v.  Bass,  86  Me. 
325;  Weiman  v.  Wilkinsburg, 
etc.  R.  Co.,  118  Pa.  St.  192. 

85  Spahr  v.  Farmers'  Bank 
(1882),  94  Pa.  St.  429;  Preeland 
V.  Pennsylvania  Central  Ins.  Co. 
(1882),  94  Pa.  St.  504;  Tar  River 


Navigation  Co.  v.  Neal,  3  Hawks, 
520;  Tar  River  Navigation  Co.  v. 
Elizabeth.  City  Academy,  6  Ired. 
476;  Rathbone  v.  Tioga  Naviga- 
tion Co.,  2  Watts  &  S.  74. 

se  Tide  infra,  §  1298. 

37  Stout  v.  Zulick  (1887),  48  N. 
J.  599.  Gf.  Granby  Mining  & 
Smelting  Co.  v.  Richards  (1888), 
95  Mo.  106;  Wood  v.  Wiley  Con- 
struction Co.  (1888),  56  Conn.  87, 
where  it  "was  held  that  in  an  ac- 
tion against  a  jolnc-stock  corpora- 
tion on  contracts  entered  into  by 
it,  in  the  absence  of  evidence  as 
to  the  publication  of  its  articles  of 
organization  before  commencing 
business,  as  required  by  Conn. 
Gen.  Stat.  p.  311,  §  5,  it  will  be 
assumed  that  there  is  no  legal 
bar  to  its  transaction  of  business 
as  a  corporation.  In  Duggan  v. 
Colorado  Mortgage  &  Investment 
Co.  (1888),  11  Colo.  113,  the 
plaintiff,  in  an  action  of  replevin 
against  a  sheriff,  claimed  the 
property  under  a  mortgage  from. 
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as  evidence  of  incorporation  in  the  courts  of  the  State,''  both 
as  against  all  persons  dealing  with  the  corporation,'"  and  as 
against  the  corporators  themselves.*"    "When  a  body  of  men 


a  de  facto  corporation.  Defend- 
ant offered  evidence  to  show  the 
non-existence  de  jure  of  the  cor- 
poration by  reason  of  a  defective 
certificate  of  incorporation,  which 
was  held  inadmissible,  the  court 
deciding  that  the  mortgagee  was 
entitled  to  assume  that  the  cor- 
poration de  facto  rightfully  pos- 
sessed corporate  powers,  the  cer- 
tificate being  colorable.  See  also 
Tarpey  v.  Deseret  Salt  Co.,  5 
Utah,  494  (1888),  17  Pac.  Rep. 
631.  Where  incorporators  sign 
and  acknowledge  their  charter 
as  "citizens  of  G.  County,  State 
of  Kansas,"  and  describe  them- 
selves in  the  body  of  the 
charter  as  all  of  "Salt  Springs,  G. 
County,  Kansas,"  it  will  be  pre- 
sumed that  they  were  citizens  of 
Kansas,  and  all  else  appearing 
regular,  that  the  corporation  was 
duly  incorporated.  Sword  v. 
Wickersham  (1883),  29  Kan.  746. 

38  Fresno  Canal  &  Irrigation  Co. 
V.  "Warner  (1887),  72  Cal.  379. 
But  when  it  appeared  that  a  com- 
pany was  formed  by  the  consolid- 
ation of  a  Michigan  and  an  Ohio 
company,  and  that  the  Ohio  com- 
pany was  organized  under  a  vol- 

'  untary  agreement  which  would 
rot  satisfv  the  requirements  of 
the  law  of  Michigan,  and  it  was 
not  snown  that  that  agreement 
was  sufficient  to  authorize  its  in- 
corporation in  Ohio,  the  Michigan 
courts  refused  to  assume  that  it 
was  legally  incorporated.  Brown 
V.  Dibble  (Mich.),  32  N.  "W.  Rep.  , 
656. 

39  Fresno  Canal  &  Irrigation 
Co.  V.  Warner  (1887),  72  Cal.  379, 
where  it  was  held  that  when  one 
has  contracted  with  an  alleged 
corporation,  and  is  sued  for  fail- 
ure to  perform  his  contract,  he 
cannot  be  heard  to  say  that  the 


corporation  had  no  existence,  and 
for  that  reason  no  contract  was 
made.  Stout  v.  Zulick  (1887),  48 
N.  J.  599,  holding  that  in  the  ab- 
sence of  a  statutory  provision 
making  shareholders  liable  in 
case  of  failure  to  comply  with  the 
requirements  of  the  charter, 
or  with  the  requirements  of 
the  act  under  which  the  com- 
pany is  incorporated,  persons 
who  have  contracted  with  a  de 
facto  corporation  cannot  deny  its 
corporate  existence,  in  order  to 
charge  its  shareholders  individ- 
ually as  partners.  Under  the 
Missouri  A.ct  of  Feb.  20,  1865, 
providing  that,  where  a  special 
company  is  created  and  organized, 
a  certificate  in  writing  shall  be 
filed  with  the  circuit  clerk  in  the 
county  where  the  business  is  car- 
ried on,  and  a  duplicate  filed  with 
the  Secretary  of  State,  the  failure 
to  file  such  certificate  with  the 
circuit  clerk  is  not  fatal  to  the 
existence  of  the  corporation,  but 
is  a  mere  omission  which  cannot 
be.  taken  advantage  of  collater- 
ally. Granby  Mining  &  Smelt- 
ing Co.  V.  Richards  (1888),  93 
Mo.  106. 

■">  In  Aultman  v.  Waddle 
(1888),  40  Kan.  195,  it  was  held 
that  persons  who  organize  them- 
selves as  a  corporation,  transact 
business,  and  hold  themselves  out 
to  the  world  as  such,  cannot, 
when  proceeded  against  by  cred- 
itors, set  up  as  a  defense  that  the 
preliminary  steps  of  the  organiza- 
tion were  irregular,  thereby  to 
evade  their  liability  as  stockhold- 
ers. So  in  McDonnell  v.  Ala- 
bama Gold  Life  Ins.  Co.  (1889), 
85  Ala.  401,  it  was  held  that  stock- 
holders and  organizers  of  a  life 
insurance  company  are  estopped, 
as  against  policy-holders  who  are 


158  DEFECTIVE    AND    INCOMPLETE    INCOEPORATION,  ETC.    [§  125. 

are  acting  as  a  corporation  under  color  of  apparent  organiza- 
tion in  pursuance  of  some  charter  or  enabling  act  their  author- 
ity to  act  as  a  corporation  cannot  be  questioned  collaterally."  " 
Color  of  apparent  organization  under  some  charter  or  enabling 
act,  without  full  compliance  or  substantial  compliance,  will 
make  a  corporation  de  facto.  A  substantial  compliance  will 
make  a  corporation  de  jure.  User  in  pursuance  of  attempt  to 
organize  a  corporation  under  a  charter  or  statute  will  consti- 
tute a  de  facto  corporation.  Where  persons  filed  articles  of 
incorporation,  though  not  stating  the  place  where  the  busi- 
ness was  to  be  carried  on ;  that  was  such  foundation  as  with  the 
user  shown,  constituted  a  de  facto  corporation.*'' 

§  125.  Essentials  of  de  facto  corporate  existence. — ^An  asso- 
ciation of  persons  cannot  exist  as  a  corporation  de  facto,  un- 
less they  were  capable  of  becoming  a  corporation  de  jiire,*^ 
and  under  a  valid  existing  law  authorizing  incorporation,  and 
under  which  there  might  have  been  a  legal  incorporation.** 
And  the  statute  must  have  been  authorized  by  the  Constitu- 
tion,*°  and  there  must  have  been-  made,  in  good  faith,*'  at- 
tempt to  comply  with  the  requirements  of  such  law,  and  sub- 
sequent user  of  the  rights  and  powers  conferred  by  that  law.*^ 

suing  to  enforce    the    Individual  Soc.  Perun  v.  Cleveland,  43  Ohio 

liability   of   the   stockholders   for  St.  481. 

the   debts   of  the   company,   from  *5  Brandestein  v.  Hoke,  101  Cal. 

setting  up  the  illegality  or  Irregu-  131;  Evenson  v.  EUingson  (1887), 

larity  of  the  corporate  organiza-  67   Wis.    634;    Thompson  Corp.   § 

tion.  ,  505;  Winget  v.  Assn.,  128  111.  67, 

*i  Taylor   on   Pr.    Corporations,  21  N.  E.  12;  Coxe  v.  State,  144  N. 

p.  145.  Y.  396,   39  N.  E.  400;    People  v. 

*2Finnegan    v.    Norenberg,    52  Hamill,  134  111.  66;    Georgia,  etc. 

Minn.  239   (1893),  53  N.  W.  1150;  Co.  v.  Mercantile,  etc.  Co.,  94  Ga. 

ride  infra,  §  1006,  Estoppel,  etc.  306,  47  Am.  St  Rep.  153. 

43  Dobson  V.  Simonton,  86  N.  C.  48  Finnegan   .v.    Norenberg,    52 

492.  Minn.  239,  30  Am.  St.  Rep.  552,  1 

**  Norton  v.  Shelby  County,  118  Smith   Cas.   87,    2    Keener's   Cas. 

U.  S.  426;  Stout  v.  Zullck  (1887),  1949;   Montgomery  v.  Forbes,  148 

48   N.   J.  Law,   599,   1  Cum.  Cas.  Mass.  249,  1  Cum.  Cas.  69,  1  Smith 

989;   McTighe  v.  Macon,  etc.  Co.,  Cas.  94,  2  Keener's  Cas.  1945;  Al- 

94   Ga.    306,    32    L.    R.    A.  208;  len  v.  Long,  80  Tex.  261,  26  Am. 

Guthrie  v.  Oklahoma,  1  Okla.  188,  St.  Rep.  735. 

21  L.  R.  A.  841;   Jones  v.  Aspen,  47  Martin  v.  Deetz,  102  Cal.  55, 

etc.  Co.,  21  Colo.  263,  29  L.  R.  A.  41    Am.    St.    Rep.    151;    Stout    v. 

143;   Am.  etc.    Co.    v.    Minnesota,  Zulick  (1887),  48  N.  J.  Law,  599, 

etc   Co.,   157    111.    641;    Baton   v.  1  Cum.  Cas.  989;  Haas  v.  Bank  of 

Walker,  76  Mich.  579;  Heaston  v.  Commerce,    41   Neb.    754;    Snider 

Cincinnati,, etc.  Co.,  16  Ind.  275;  Sons'  Co.  v.  Troy,  91  Ala.  224,  11 

L.  R.  A.  515,  24  Am.  St:  Rep.  887; 
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A  distinction  is  drawn  between  the  cases  of  a  de  facto  corpo- 
ration irregularly  formed  under  a  valid  law,  and  one  whose 
want  of  corporate  existence  arises  from  the  fact  that  the  stat- 
ute under  which  it  claims  to  be  incorporated  is  void.  In  the 
latter  case  there  is  held  to  be  no  colorable  authority,  and  not 
even  a  de  facto  corporate  existence.*^  Thus  a  corporation  or- 
ganized under  a  void  law  cannot  enforce  a  mortgage  made 
to  it.  But  if  not  organized  for  an  unlawful  purpose,  a  receiver 
for  it  can  demand  in  equity  an  accounting  for  the  debt  pitr- 
porting  to  be  secured  thereby.*''  "The  test  of  a  de  facto  cor- 
poration is  this :  Was  there  a  law  under  which  there  might 
have  been  a  de  jure  corporation  of  the  kind,  character  and  class 
to  which  the  organization  in  question  apparently  belongs?"^" 
If  there  was  such  a  law,  a  company  which  has,  in  good  faith, 
attempted  to  organize  under  it,  and  exercise  corporate  powers 
under  it,  is  a  de  facto  corporation,  and  whether  its  existence 
is  de  jure  is  only  for  the  State  to  question."^  Its  existence  may 
be  proved  by  parol  without  producing  its  books. "^  The  essen- 
tials of  corporations  de  facto  are  three,  namely :  a  general  law 
under  which  such  as  it  purports  to  be  might  lawfully  organize ; 
bona  fide  attempt  thereunder  to  organize;  and  actual  user  of 
the  corporate  franchise. ^^ 

§  125a.  Deeds  of  conveyance  of  land  executed  before  incor- 
poration. Devise  or  bequest  to  corporation  to  be  thereafter 
created.  Conveyances  to  de  facto  corporations. — The  grantor 
of  land  to  a  de  facto  corporation  cannot  avoid  his  grant  on  the 
ground  of  defect  in  organization  of  the  grantee  corporation. 
It  is  valid  as  against  all  parties  except  the  State.  But  the 
delivery  of  a  deed  passes  no  title  to  the  corporation  where, 
though  its  articles  of  incorporation  have  been  filed  and  ac- 
cepted by  the  State  officers,  no  other  steps  whatever  have 

Williamson  v.  Kokomo,  etc.  Assn.,  composed  of  two  churches  in  that 

8a  Ind.  389;   Fredenberg  v.  Lyon  State,  are  without  authority. 

Lake,  etc.,  37  Mich.  476.  49  Burton         v.         Schildebach 

^sEvenson  v.  Ellingson  (1887),  (1882),  45  Mich.  504. 

67  Wis.  634,  deciding  that  as  the  5o  Toledo,   etc.   R.   R.    v.   Conti- 

laws     of     Wisconsin    authorizing  nental  Trust  Co.,  95  Fed.  Rep.  497 

churches  to  organize  as  corpora-  (1899). 

tlons  make  no  provision  for  the  si  Independent  Order  v.  United 

organization  of  two  churches  into  Order,  94  Wis.  234  (1896). 

one  corporation,  a  body  of  persons  e2  Johnson    v.     O'Kerstrom,     70 

assuming  to  act  as  the  board  of  Minn.  303   (1897). 

trustees  of  a  corporation  de  facto,  =3  Stanwood    v.    Sterling    Metal 

Co.,  107  111.  App.  569. 
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been  taken  to  organize,  no  meetings  held,  no  election  of  offi- 
cers, no  issue  of  stock  or  adoption  of  by-laws.^*  Where  the 
filing  of  articles  with  the  secretary  of  state  and  the  payment 
of  specified  fee  is  a  condition  precedent  to  incorporation  a 
transfer  of  property  made  before  such  filing  and  payment  con- 
veys no  title  as  against  the  creditors  of  the  transferer.""  A 
deed,  of  conveyance  to  persons  named  as  incorporators  passes 
no  title  to  the  subsequently  incorporated  company."^  Deed  to 
an  unincorporated  company  to  be  thereafter  incorporated 
where  it  is  dated  before,  but  delivered  after  incorporation, 
passes  the  title."^  A  devise  or  bequest  to  a  corporation  to  be 
thereafter  created  is  valid. "^  A  deed  of  conveyance  by  or  to  a 
de  facto  corporation  cannot  be  questioned  by  any  of  the  parties 
thereto  on  the  ground  of  defective  incorporation  or  power  to 
make  the  deed ;  only  the  State  can  question  its  validity.?' 

§  125b.  Performance  of  corporate  acts  raises  presumption 
of  legal  corporate  existence. — Generally  "it  may  be  safely  re- 
lied on  as  a  sound  proposition,  that,  when  an  association  of 
persons  have  for  a  long  time  acted  as  a  private  corporation, 
have  been  uniformly  recognized  as  such,  and  rights  have  been 
acquired  under  them  as  a  corporation,  the  law  will  countenance 
every  presumption  in  favor  of  their  legal  corporate  existence, 
at  least,  unless  against  the  sovereign." ""  The  execution  of 
a  note  and  deed  to  a  corporation  is  prima  facie  proof  of  the 
existence  of  the  corporation,  by  way  of  estoppel  to  deny  it.°^ 
Where  it  appears  that  plaintiff  was  recognized  in  the  com- 

54  Wall  v.  Mines,  130  Cal.  27  Doyle  v.  San  Diego,  etc.  Co.,  46 
(1900).  Fed.  709  (1901);  Long  v.  Georgia, 

55  Jones  V.  Aspen,  etc.  Co.,  21  etc.  Ry.,  91  Ala.  519  (1891);  Rein- 
Colo.  263   (1895).  hard  v.  Virginia,  etc.  Co.,  107  Mo. 

ssMcCandless    v.     Inland,    etc.  616   (1891);  Crenshaw  v.  XJllman, 

Co.,  112  Ga.  968   (1900).  113  Mo.    633    (1893);    San  Diego, 

6T  San  Diego,  etc.  Co.  v.  Frame,  etc.    Co.    v.    Frame,    70    Pac.    295 

70  Pac.    295  ,(Cal.    1902);    White  Cal.   1902);     Yide    infra,  §§   370, 

Oak    V.      Murray,    145    Mo.    622  829;  Devise. 

(1898).  soAngell  &  Ames  on  Corpora- 
ls Webster  V.  Wlggin,  19  R.  I.  tions  (11th  ed.),  §  70,  citing 
73  (1895);  People  v.  Simonson,  Hagerstown  Turnpike  v.  Creeger, 
126  N.  Y.  299  (1891);  Tllden  v.  5  Harris  &  J.  122;  Shrewsbury  v. 
Green,  130  N.  Y.  29  (1891);  Dam-  Hart,  1  Car.  &  P.  113;  Dilling- 
mert  v.  Osl?orn,  140  N.  Y.  30  ham  v.  Snow,  5  Mass.  547;  Stock- 
(1893).  bridge  v.  West  Stockbridge,  12 
69  Los  Angeles,  etc.  v.  Spires,  Mass.  400;  Bow  v.  Allenstown,  34 
126  Cal.   541    (1899);   West  Miss-  N.  H.  351. 

ouri,  etc.  Co.  v.  Kansas  City,  etc.  m  Brown  v.  Scottish  American 

Ry.,  161  Mo.  595    (1901);    Morri-  Mortgage  Co.,  110  111.  235. 
son  V.  Clark,  24  Mont.  515  (1900) ; 
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munity  as  a  corporation,  its  records  show  that  it  was  acting 
as  such,  and  in  all  its  dealings  was  so  styled;  that  it  had  held 
corporate  meetings,  and  pursued  corporate  forms  of  action, 
sufficient  is  shown  to  bring  it  within  a  statute  which  declares 
that  the  due  incorporation  of  any  company  claiming  in  good 
faith  to  be  a  corporation,  and  doing  business  as  such,  shall 
not  be  inquired  into  collaterally  in  any  private  suit  to  which 
such  de  facto  corporation  may  be  a  party.*^  But  if  the  acts  of 
a  company -or  association,  however  long  its  standing,  are  such 
only  as  might  be  performed  by  an  unincorporated  company, 
corporate  existence  will  not  be  presumed  therefrom."'  Thus 
the  fact  that  the  business  of  a  company  is  conducted  by  a  presi- 
dent and  secretary  raises  no  presumption  of  incorporation."* 

«2  Lakeside  Ditch.  Co.  v.  Crane  320;  Ernst  v.  Bartle,  1  Johns.  Cas. 

(1889),  80    Cal.    181,    construing  319. 

Cal.  Civ.  Code,  §  358.  64  Clark  v.  Jones,  87  Ala.  474. 

63  Greene    v.    Dennis,    6    Conn. 
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References: 

Power  of  corporation  to  enter  into  partnership.    Sections  865,  866. 
Unincorporated  associations.    Chapter  57,  Section  1392. 
Partnership  liability.    Chapter  20,  Sections  598,  1381,  1384. 
Promoters.     Chapter  30,  Sections  809,  817. 
Defective  and  illegal  incorporation.     Chapter  7. 

§  126.  Partnership  and  corporation  distinguished. — The 
corporation  has  capacity  of  perpetual  succession  as  an  artificial 
person  distinct  and  apart  from  its  members.  They  are  merged 
into  it  as  one  body.^  A  partnership  is  dissolved  by  the  death  of 
,a  member,  or  if  he  transfers  his  interest  to  another  who  is  ad- 
mitted to  the  firm,  the  existence  of  the  firm  is  affected ;  in  either 
case,  the  old  partnership  is  dissolved  and  a  new  one  is  formed.' 


1  Thomas    v.    Dakin,    22    "Wend. 
(N.  Y.)   9. 

2  Whitman  v.  Porter,  107  Mass. 
522;    Hoadley    v.    Essex  County, 


etc.,  105  Mass.  519;  Heath  v.  Gos- 
lln,  30  Mo.  310;  Frost  v.  Walker, 
60  Me.  468. 
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The  inherent  difference  between  a  corporation  and  a  joint-stock 
company  is  "that  the  creation  of  the  corporation  merges  ift  the 
artificial  body  and  drowns  in  it  the  individual  rights  and  liability 
of  the  member,  while  the  organization  of  a  joint-stock  company 
leaves  the  individual  rights  uriimpaired  and  in  full  force."  ^  Un- 
incorporated associations  are,  as  a  rule,  partnerships,  or  governed 
by  the  rules  of  common  law  relating  to  ordinary  partnership.* 

As  to  formation. — Both  partnerships  and  private  corporations 
are  conventional,  so  far  as  the  members  are  concerned.  The  dif- 
ference consists  in  this:  the  former  are  authorized  by  the  gen- 
eral law  among  natural  persons  exercising  their  natural  powers ; 
the  latter,  by  a  special  authority,  usually,  if  not  necessarily, 
emanating  from  the  legislature  and  conferring  extraordinary  priv- 
ileges." 

As  to  period  of  existence. — The  corporation  is,  or  may  continue 
perpetually,  but  the  partnership  is  dissolved  by  death  or  with- 
drawal of  a  member. 

As  to  personal  liability. — Each  partner  is  individually  liable  for 
all  the  debts  of  the  partnership,  whereas  each  stockholder  is  lia- 
ble to  creditors  of  the  corporation,  only  for  the  unpaid  par  value 
of  the  stock  he  holds. 

§  127.  In  cases  of  defective  incorporation  under  general 
laws'.-— The  effect  of  irregularities  in  organization  of  a  cor- 
poration, as  to  the  common  law  liability  of  the  persons  attempt- 
ing to  form  it,  is  a  question  very  diversely  considered,  in  the 
opinions  of  the  courts.  If  such  persons  fail  to  comply  with  the 
law,  sufficiently  to  create  a  de  facto  corporation,  they  generally 
are  held  to  be  personally  liable  as  partners,  for  the  corporate 
■debts,  due  to  third  persons,  but  not  liable,  as  partners  inter  se.^ 
If  a"  corporation  be  illegally  formed,  its  members  or  shareholders 
are  liable  as  partners  for  its  acts  and  contracts ; '  and  directors, 

3  Judge  Finch,  in  People  V.  Cole-  112;  Warren  v.  Brigham,  127 
•man,    133   N.    Y.    279;     Andrews      Mass.  24. 

Bros.'    Co.    V.    Youngstown  Coke  f  Heald  v.    Owen,    79   Iowa,    23. 

■Co.,  86  Fed.  585;  Warner  v.  Beers,  Persons    cannot    be    made    to    as- 

23  Wend.   (N.  Y.)    103;   Liverpool  sume  the  relation  of  partners  as 

Ins.  Co.  V.  Massachusetts,  10  Wall.  between    themselves,    when    their 

(TJ.  S.)    566.  purpose  is    that    no    partnership 

4  Thomas  v.  Dakin,  22  Wend.  shall  exist.  London  Assur.  Corp. 
(N.  Y.)   9.         ■               ■  V.  Drennen,  116  IT.  S.  461. 

s  Thomas    v.    Dakin,    22   Wend.  7  Kaiser  v.  Lawrence  Sav.  Bank 

(N.    Y.)     9;     Bushnell  v.  Consol.       (1882),  56  Iowa,  104,  s.  0.  41  Am. 
etc    Co.,  138  111.  67,  1  Smith  Cas.      Rep.  85;   Coleman  v.  Coleman,  78 

Ind.  344. 
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officers  and  agents  acting  and  contracting  in  its  name  render  them- 
selves personally  liable.*  Where  persons  organize  a  corporation 
for  the  transaction  of  any  business,  forbidden  by  the  public  policy 
of  the  State,  they  are  liable  as  partners,  and  those  who  deal  with 
them  are  not  estopped.'  Some  States  have  by  statute  imposed 
liability  as  partners,  upon  persons  who  assume  corporate  powers, 
without  organizing  in  compliance  with  the  law.  Mr.  Justice 
Brewer  said :  "I  think  the  true  rule  is  that  where  persons  know- 
ingly and  fraudulently  assume  a  corporate  existence  or  pretend 
to  have  a  corporate  existence,  they  can  be  held  liable  as  individ- 
uals, but  where  they  are  actng  n  good  faith,  and  suppose  that  they 
are  legally  incorporated, — that  they  are  stockholders  in  a  valid 
corporation, — and  where  the  corporation  assumed  to  transact 
business  for  a  series  of  years,  and  the  assumed  corporate  exist- 
ence is  not  challenged  by  the  State,  then  they  cannot  be  held  'lia- 
ble, as  individuals,  as  members  of  the  corporation."  ^''  Mr.  Cook, 
in  his  work  on  Corporations,  says :  "The  great  weight  of  authority 
has  clearly  established  the  rule  that,  where  a  supposed  corpora- 
tion is  doing  business  as  a  de  facto  corporation,  the  stockholders 
cannot  be  held  liable  as  partners,  although  there  have  been  irregu- 
larities, omissions  or  mistakes  in  incorporating  or  organizing  the 
company.  The  corporation  is  a  de  facto  corporation  where  there 
is. a  law  authorizing  such  a  corporation  and  where  the  company 
has  made  an  effort  to  Organize  under  the  law  and  is  transacting 
business  in  a  corporate  name.  This  rule  applies  to  claims  based 
on  tort  the  same  as  to  those  based  on  contract.    "It  must  be  ad- 

8  Hurt  v.  Salisbury,  55  Mo.  310,  required;    and   It   was   held   that 

which  was  an  action  brought  upon  the    directors    were    individually 

a  promissory  note,  purporting  to  liable.      Montgomery    v.    Forbes, 

be   executed   by  the   directors   of  148  Mass.  249,  1  Cum.  Cas.  69,  1 

the  North  Missouri  Central  Dis-  Smith  Cas.   94,    2    Keener's   Cas. 

trict  Stock,  Agricultural  and  Me-  1945;      Walton     v.      Oliver,      49 

chanical  Association.     The  action  Kan.     107,     33      Am.      St.     Rep. 

was    brought   against   the   direct-  355;     Fay    v.     Noble,     7     Cush. 

ors  upon  the  ground  that  the  asso-  (Mass.)    188,    1    Cum.    Cas.    420: 

elation   was   not   incorporated   at  Wechselberg  v.    Flour    City   Nat. 

the  time  the  note  was  given,  and  Bank,  24  U.  S.  App.  308,  64  Fed. 

that  the  directors  were  therefore  90;  Glenn  v.  Bergman,  20  Mo.  App. 

individually    liable.     It    appeared  343;    Loverln  v.  McLaughlin,  161 

that  the  association  at  the  time  111.  417. 

the  note  was  given  was  fully  in-  9  Empire  .Mills    v.    Alston,    etc. 

corporated   in   every   respect,    ex-  Co.   (Tex.  App.),  15  S.  W..  505,  12 

cept  that  it  had  failed  to  iile  its  L.  R.  A.  366,  and  notes, 

articles  of  incorporation  with  the  lo  Gartside  Coal  Co.  v.  Maxwell, 

Secretary  of  State,  as  the  statute  22  Fed.  197. 
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mitted  that  tKis  conclusion  of  the  law  is  reasonable  and  just. 
There  is  no  reason  why  parties  who  have  dealt  with  a  corpora- 
tion, as  a  corporation,  should  afterwards  be  allowed  to  claim  more 
than  they  originally  bargained  for,  and  to  hold  the  stockholders 
personally  liable.  Recent  cases  have  so  settled  the  law  beyond 
reasonable  doubt."  ^^  Where  the  attempted  organization  is  not 
even  a  de  facto  corporation  the  associates  are  liable  as  partners 
or  as  agents.  Where  there  is  no  law  authorizing  creation  of  a 
corporation,  or  if  the  general  incorporation  law  is  unconstitu- 
tional, any  attempted  organization  under  it,  will  be  treated  as  a 
partnership.^^  Certain  irregularities  or  omissions  with  respect 
to  a  merely  directory  provision  of  an  enabling  act,  while  they 
might  be  sufficient  to  sustain  an  action  by  the  State  to  declare  a 
forfeiture,  are  yet  insufficient  to  sustain  an  action  brought  by  cred- 
itors to  enforce  the  individual  liability  of  members  or  stockholders 
as  partners.  But  where  the  attempt  at  incorporation  is  under  a' 
general  law,  and  there  is  a  non-compliance  with  the  enabling  act 
in  a  material  respect,  there  is  such  want  of  incorporation  that  ex- 
emption from  individual  liability  is  not  secured.^'  There  is  here- 
in a  broad  and  obvious  distinction  between  such  acts  as  are  de- 
clared to  be  necessary  steps  in  the  process  of  incorporation,  and 
such  as  are  required  of  the  individuals  seeking  to  become  incor- 
porated, but  which  are  not  made  prerequisite  to  the  assumption  of 
corporate  powers.  In  respect  to  the  former,  any  material  omis- 
sion will  be  fatal  to  the  existence  of  the  corporation,  and  may  be 

11  Cook    on    Corporations,    Vol.  fendant  cited  Buffalo  &  A.  R.  Co. 
1,  §  234.  V.    Gary,    26   N.   Y.   77;    Kurtz   v. 

12  Eaton   V.   United   States,   etc.  Paola  Town  Co.,  20  Kan.  403 ;  and 
Co.,  76  Mich.  579,  6  L.  R.  A.  102.  Pape    v.    Capital    Bank,    20    Kan. 

"Kaiser  v.  Lawrence  Savings  440;  s.  c.  27  Am.  Rep.  183.  But 
Bank  (1882),  56  Iowa,  104;  s.  c.  the  court  distinguished  these 
41  Am.  Rep.  85,  86.  This  was  an  cases  on  the  ground  that  in  them 
action  against  one  of  the  pro-  the  defendants  had  set  up  the 
prietors  of  a  savings  bank  to  re-  -want  of  incorporation  of  the 
cover  money  deposited  therein.  plaintiffs,  thereby  seeking  to 
The  defense  was  that  the  bank  escape  liability,  while  "in  the  case 
was  a  corporation,  and  that  it  was  at  bar  the  defendant  sets  up  ex- 
sufficient  in  order  to  establish  the  emption,  averring  that  the  at- 
corporate  existence  of  the  bank  tempt  to  become  incorporated  and 
as  against  the  plaintiff  merely  to  the  doing  of  business  under  a 
ehow  authority  to  create  a  corpo-  claim  of  incorporation  were 
ration,  a  iona  fide  attempt  on  the  sufficient  to  create  the  exemp- 
part  of  the  corporators  to  become  tion."  Kaiser  v.  Lawrence  Sav- 
incorporated,  and  the  doing  of  ings  Bank  (1882),  56  Iowa,  104; 
business  as  a  corporation;  and  in  s.  c.  41  Am.  Rep.  85,  86. 
support  of  this  position  the   de- 
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token  advantage  of  collaterally  in  any  form  in:  which  the  fact  of 
incorporation  can  properly  be  called  in  question.^*  A  distinction 
is  also  drawn  between  cases  where  a  corporation  is  created  by  a 
special  charter,  and  there  have  been  acts  of  user,  and  where  in- 
dividuals seek  to  form  themselves  into  a  corporation  under  a  gen- 
eral law.  In  the  latter  case  it  is  only  in  pursuance  of  the  pro- 
visions of  the  enabling  act  that  corporate  existence  can  be.  acr 
quired.  And  there  should  seem  to  be  a  distinction  between  a 
case  where  the  plea  of  nul  tiel  corporation  is  set  up,  in  a  suit  be- 
tween a  corporation  and  a  stockholder  or  other  individuals,  to  def 
feat  an  alleged  liability,  and  the  case  of  a  suit  against  individuals 
who  claim  exemption  from  individual  liability  on  the  ground  of 
having  become  a  corporation  under  the  provisions  of  a  general 
statute.  In  the  latter  case  a  stricter  measure  of  compliance  with 
statutory  provisions  will  be  required  than  in  the  forrner.^^  A 
corporation  defectively  organized  can  pass  no  title  to  property 
held  by  it  as  its  own ;  the  title  is  in  the  shareholdfersi  and  all  must 
join  in  the  deed  in  order  to  fender  the  conveyance  complete.'^* 
A  defective  incorporation  may,  however,  be  cured  by  subsequent 
legislative  recognition  of  the  organization  as  a  body  corporate. 
Thus,  a  requirement  for  the  formation  of  a  private  corporation 
that  an  application  be  filed  with  the  secretarj^  of  state  and  ac- 
knowledged before  a  proper  officer,  may  be  waived  by  a  subse- 
quent statute  recognizing  the  existence  of  a  corporation  organ- 
ized without  Gompliance  with  that  requirement.^^     And  neither 

i^Mokelumne  Hill   Mining  Cq.  Assn.  v.  Alabama)    etc.    Ins.  Co. 

v.  Woodburyi  14  Cal.  424,  73  Am.  (1884),  70  Ala.  120.    Laws  Minn. 

Dec.  658.  1885,,  ch.  184,    §    11,,  authorizing 

15  Bigelow  V.   Gregory,    73    111.  the  re-incorporatlon  of-  "any  exist- 

197;  Kaiser  v.  Lawrence  Savings  ing    corporation,    association,    or 

Bank   (1882),  56   Iowa,  104,  s.  o,  spcletyj     .     .     .    Incorporated   un- 

41  Am.  Rep.    85,    87;    Abbott    v>  der  the  laws"   of  that   State,    Is 

Omaha  Smelting  Co.,  4  Neb.  416;  held     applicable    to    associations 

Harris.  V.  McGregor,  29  Cal.  1B5.  whose     attempted     incorporation 

isHincks    v.    Converse    (1886),  under  prior  statutes  had  been  un- 

37  La.  Ann.  484;   Kanawha  Coa!l  authorized  and  Ineffectual;  and  a 

Co.  V.  Kanawha,  etc.  Coal  Co.,  7  majority  of  the  directors  of  such 

Blatchf.  391;   People  v.  Farnham,  an  association  having  performed 

35    111.    562;    Williams   V.    Union  the  acts  prescribed  in  that  statute, 

Bank,  2  Humph.  339;   Society  for  for  the  purpose  of  effecting  a  re- 

Propogation  of  Gospel  v.  Pawlet,  incorporation,  and  the  association 

4- Pet.  480;  MacDougal  v.  Bellamy,  having  thereafter  acted  as  a  oor- 

18  Ga.  412;   People  v.  Perrin,  56  poration,   it    will    be    presumed, 

Cal.  345.  upon  proceedings  of  quo  warranto 

17  Smith  V.  Sheeley,  12  Wall.  (U.  on  the  part  of  the  State  to  test 

S.)  358;  Central  Agricultural,  etc.  the   question   of   a   corporate   exr 
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the  company  itself,^'  nor  one  who  has  dealt  with  it  as  a  corpora- 
tion, will  be  heard  to  deny  the  regularity  of  its  organization.^® 

§  128.  Liability  of  members  from  acts  prior  toi  ineorpora^- 
tion.' — 'Persons  engaged  in  organizing  a  company  become  per- 
sonally liable  upon  transactions  entered  into  by  them'  on  its  be- 
half, unless  their  contracts  be  expressly  conditioned  upon  the  suc- 
cessful formation  and  incorporation  of  the  company  and  its  rati- 
fication of  their  acts.^"  Persons  assuming  to  act  and  contract  as 
a  corporation  without  even  de  facto  corporate  existence,  if  the 
business  is  legitimate,  may  be  held  by  the  contractee,  individu- 
ally liable  as  partners.  They  are  no  less  partners  as  to  third  per- 
sons, not  estopped,  'because  they  had  assumed  to  be  a  corpora- 
tion.^^  This  liability  rests  upon  the  law  of  agency,  their  posi- 
tion being  that  of  agents  of  an  undisclosed  principal. ^^  Accord- 
ingly, persons  dealing  with  them  may,  upon  the  incorporation  of 
the  company  and  its  ratification  of  the  contracts  made  in  its  be- 
half, elect  to  have  their  remedy  either  against  the  individuals  with 
whom  the  contract  was  made  or  against  the  company,^^  unless, 


istence,  that  the  action  of  the  di- 
rectors was  authorized  by  the 
other  members  of  the  association. 
State  v.  Steele  (1887),  37  Minn. 
428.  One  who  signs  articles  of 
association  which  are  intended  to 
be  final,  but  which  are  in  fact  de- 
fective, does  not  by  His '  signature 
empower  subscribers  at  a  meeting 
held  under  the  articles,  to  hind 
him  by  new  articles, made  because 
of  the  defect  in  the  earlier  ones. 
Richmond  Street  R.  Co.  v.  Reed 
(1883),  83  Ind.  9.  A  church  char- 
ter will  be  approved  only  after"  it 
is  amended  to  ^  conform  to  the 
provisions  of  Pa.  Act  of  April  26, 
1855.  In  re  Reformed  Episcopal 
Church  (1882),  12  Phila.  516:/» 
re  "West  Park  Avenue,  etc. 
Church  (1882),  12  Phila.  518.  A 
pastor  having  been  appointed  t.o 
draw  up  a  constitution,  notified 
his  congregation  from  the  pulpit 
that  it  would  be  read  on  a  certain 
day.  He  did  not  give  notice  that 
it  would  be  acted  on  on  that  day. 
It  was  duly  read  and  at  once 
adapted,  with  only  one  dissenting 
vote,  and  it    was    held  that   its 


adoption  was  irregular,  the  notice 
being  defective.  Ehrenfeldt's  Ap- 
peal (1884),  101  Pa.  St.  186. 

IS  Independent  Order  of  Mutual 
Aid  v.  Paine  (111.  1887),  14  N;  E. 
Rep.  42;  Casey  v.  Galli,  94  IT.  S. 
673;  Snider  Sons  Co.  v.  Troy,  91 
Ala.  224;  Taylor  on  Corp.  §  148, 
note  3. 

19  McCor'd  &  N.  Mercantile  Co. 
v.  Glenn  (Utah,  1889),  21  Pac. 
Rep.  500. 

20  Landman  v.  Entwistle,  7  Ex. 
632;  Rennie  v.  Clarke,  5  Ex.  292; 
Higgins  V.  Hopkins,  3  Ex.  163. 

21  Wechselberg  v.  Flour  City 
National-  Bank,  24  U.  S.  App.  308, 
64  Fed.  90;  Guckert  v.  Hacke,  159 
Pa.  St  303;  Smith  v.  Warden,  86 
Mo.  382;  Kaiser  v.  Lawrence  Sav- 
ings Bank,  56  Iowa,  104,  41  Am. 
Rep.  85;  Loverin  v.  McLaughlin, 
161  IlL  417;  Slocum  v.  Head,  105 
"Wis.  431. 

22  Hurt  V.  Salisbury,  55  Mo.  310; 
Hopcrof t  V.  Parker,  16  ■  L.  Times, 
N.  S.  561. 

28  Scott  V.  Bbury,  36  L.  J.  C.  P. 
161.  In  Kelner  v.  Baxter, 
L.     R.     2     C.     P.     174.     it    ap- 


168  PAETNEESHIP   LIABILITY,    ETC.  [§  129,  130. 

of  course,  plaintiffs  had  agreed  to  look  to  the  company  alone  and 
the  latter  has  assumed  the  liability.^*  Under  such  an  agreement 
the  plaintiff  may  be  left  without  redress  by  the  insolvency  of  the 
company."''  In  the  absence  of  such  an  agreement,  even  a  charter 
provision  that  the  company  alone  shall  be  liable,  is  insufficient  to 
deprive  the  creditor  of  his  remedy  against  the  persons  contract- 
ing the  liability. "°  But  a  promoter  may  show  that  by  the  terms 
under  which  he  and  the  other  members  of  a  provisional  commit- 
tee consented  to  enter  upon  the  work  of  organization,  they  were 
to  incur  no  personal  liability  and  to  have  no  power  to  bind  one 
another."^  An  employee  of  persons  purporting  to  bfe  members  of 
a  corporation,  upon  recovery  of  a  judgment  against  the  corpora- 
tion for  breach  of  contract  may  enforce  payment  of  his  judgment 
by  those  persons  upon  showing  that  no  such  corporation  has  ever 
been  formed. "'^^ 

§  129.  Liability  of  promoters  as  partners  inter  se  on  failure 
to  incorporate. — Although  some  courts  have  held  that  the 
members  of  an  association  unincorporated  de  jure  or  de  facto, 
who  assume  to  act  as  a  corporation  are  liable  as  partners  inter  se,-^ 
the  contrary  is  the  prevailing  opinion.^"  "Persons  cannot  be 
made  to  assume  the  relation  of  partners,  as  between  themselves, 
when  their  purpose  is  that  no  partnership  shall  exist." '" 

§  130.  Liability  of  promoters  as  partners  as  to  third  per- 
sons.— It  is  held  in  some  States  that  in  the  absence  of  statute 
imposing  individual  liability  upon  the  members  of  such  an  as- 

peared     that     a     company     was  evidence   was    not    admissible    to 

projected     for     carrying     on     a  prove  that  personal  liability  was 

hotel,  and  the  promoters  thereof  not  intended. 

signing  "on  behalf  of"  the  com-  2*Whitwell   v.   Warner,   20   Vt. 

pany,  contracted  with  the  plaint-  425. 

iff   for   the   purchase    of   certain  25  Landman  v.  Entwistle,  7  Ex. 

goods.    The  goods  were  delivered  632. 

to  the  representatives  of  the  pro-  se  Witmer  v.  Schlatter,  2  Rawle, 

posed    company,     and    were    con-  359. 

sumed  in  its  business.    The  com-  27  Rennie  v.  Clarke,  5  Ex.  292. 

pany    became   Incorporated,    and  27a  Schaub  v.  CoflGin,  10  Detroit 

ratified   the    agreement,    but    col-  Leg.  N.  827,  97  N.  W.  968. 

lapsed  before  the  purchase-money  28  Flagg  v.   Stowe,   85   111.  164; 

was  paid.     It  was  decided  that  the  Richardson  v.  Pitts,  71  Mo.  128. 

promoters  were  personally  liable  29  Ward  v.  Brigham,  127  Mass. 

for  the  price  of  the  goods,  that  24;   Bushnell  t.  Consolidated,  etc. 

without  the  consent  of  the  plaint-  Co.,  138  111.  67.       . 

iff   no   subsequent  ratification  by  so  Mr.  Justice  Harlan    in    Lon- 

the   company  could  relieve  them  don     Assurance      Corporation    v. 

of  this  liability,  and    that    parol  Drennen,  116  U.  S.  461. 
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sociation,  they  are  not  individually  liable  as  partners,"  but  even 
*  in  those  States  the  contrary  is  held  to  be  the  rule  where  one  or 
more  individuals  fraudulently  assume  to  act  as  a  corporation,"^ 
and  Mr.  Brewer  of  the  United  States  Supreme  Court  says :  "I 
think  the  true  rule  is  this:  that  where  persons  knowingly  and 
fraudulently  assume  a  corporate  existence,  or  pretend  to  hare  a 
corporate  existence,  they  can  be  held  liable  as  individuals;  but 
where  they  are  acting  in  good  faith,  and  suppose  that  they  are 
legally  incorporated, — that  the}'  are  stockholders  in  a  valid  cor- 
poration,— and  where  the  corporation  assumes  to  transact  busi- 
ness for  a  series  of  years,  and  the  assumed  corporate  existence  is 
not  challenged  by  the  State,  then  they  cannot  be  held  liable,  as 
individuals,  as  members  of  the  corporation." "' 

§  131.  Liability  from  illegal  and  irregular  incorporation. — 
Exemption  from  personal  liability  being  one  of  the  chief  char- 
acteristics of  corporations,  distinguishing  them  from  partner- 
ships or  unincorporated  joint-stock  companies,'*  it  follows  that 
where  there  has  been  no  legal  incorporation,  the  members  are 
individually  liable  as  partners  for  all  the  debts  of  the  organiza- 
tion."'^    For  obligors  are  bound  not  by  the  style  which  they  give 

SI  Ward  v.   Brigham,  127  Mass.  to  charge  any  one  of  them  as  a 

24;    Rutherford    v.    Hill,   22  Ore.  corporator   or   as    a   partner,   the 

218,   29  Am.   St.  Rep.   596;    Gart-  same  rule  applies  to  each.     If  as 

side  Coal  Co.,  v.  Maxwell,  22  Fed.  a  corporator,   he  must  be  shown 

197.  to  have  heen  such  when  the  con- 

s2  Montgomery    v.    Forbes,    148  tract  sued  upon  was  made.     Ful- 

Mass.  249.  ler  v.  Rowe   (1874),  57  N.  Y.  23, 

33  Gartside  Coal  Co.  V.  Maxwell,  26;  Moss  v.  Oakley,  2  Hill,  265, 
22  Fed.  197.  268.     If  as  a  partner,  he  must  be 

34  Smith  V.  Huokabee,  53  Ala.  shown  to  have  been  such  when 
191,  and  Spense  v.  Iowa  "Valley  the  contract  sued  upon  was  made. 
Construction  Co.,  36  Iowa,  407,  Fuller  v.  Rowe  (1874),  57  N.  Y. 
cited  supra,  §  115;  "Unlimited  23,  26;  McGuire  v.  O'Halloran,  1 
Company  a  Legal  Anomaly,"  23  Hill  &  D.  85,  86.  In  an  action 
Sol.  J.  &  Rep.  273.  against  certain  persons  who  al- 
as Kaiser   v.   Lawrence   Savings  lege  that  they  are  a  corporation. 

Bank   (1882),  56  Iowa,  104;   s.  c.  it   is   error  to   exclude  the   testi- 

41     Am.     Rep.      85.        See     dis-  mony  of  plaintiff  that  he  did  not 

cussion    of    this    topic    infra,     §  know  defendants  to  be  a  corpora- 

576.     Parties   assuming  to  act  in  tion,  nor  did  he  deal  with  them 

a  corporate  capacity  without  a  le-  as  such,  but  that  he  was  informed 

gal   organization  as    a    corporate  by  one  of  the  defendants  that  they 

body,    are    liable    as    partners    to  were   a   partnership,    and    in    the 

those  with  whom  they   contract;  belief  that  they  were  so  he  dealt 

Fuller  V.  Rowe   (1874),   57  N.  Y.  with    them.      Eaton     v.     Walker 

23,    26;    Pettis   v.   Atkins    (1871),  (1889),  76  MicK  579. 
to  111.  454;  but  when  it  is  sought 
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themselves,  but  by  the  consequences  which  they  incur  by  reason 
of  their  acts.^'  As  to  the  common  law  liability  of  such  persons,' 
Judge  Seymour  D.  Thompson,  in  his  work  on  Corporations,  re- 
ferring to  the  conflict  among  the  decisions,  and  to  the  fact  that 
in  some  States  a  liability  as  partners  is  imposed  by  statute,  says : 
"Outside  of  the  question  of  the  existence  of  such  statutes,  and 
chiefly  in  jurisdictions  where  they  do  not  exist,  there  is  a  class  of 
cases  holding  to  the  simple,  just  and  easily  applied  doctrine  that 
where  a  number  of  coadventurers  assume  or  attempt,  under  the 
provisions  of  a  general  statute,  to  organize  themselves  into  a  cor- 
poration, and  fail  to  take  the  steps  which  the  statute  makes  essen- 
tial to  their  becoming  incorporate,  and  assume  to  contract  corpo- 
rate debts  without  having  taken  such  steps,  they  are  liable  for 
such  debts  as  partners."  ^''  The  late  tendency  pf  courts  is  to- 
ward holding  that  partnership  liability  does  not  attach,  where  the 
parties  acted  in  entire  good  faith  in  their  attempt  to  comply  with 
the  general  enabling  act,  and  carried  on  the  corporation  busi- 
ness in  the  belief  that  its  incorporation  was  valid.^'  In  New 
York  a  society  formed  for  an  object  not  authorized  by  any  gen- 
eral enabling  act  or  special  charter  is  held  to  be  a  partnership.** 
An  ineffectual  attempt  at  incorporation  may  result  in  the  forma- 
tion of  a  joint-stock  company.*"  The  rule  that  the  re|^ularity  of 
an  incorporation  is  not  to  be  questioned  collaterally  in  suits  be- 
tween private  parties  but  only  in  direct  proceedings  instituted  in 
behalf  of  the  State,"  does  not  apply  where  persons  assuming  to 
act  as  a  corporation  under  authority  of  a  general  law,  organize  for 
a  purpose  prohibited  or  not  authorized  by  the  enabling  act,*^  or 

ssChafte  v.  Ludeling  (1875),  27  *iVide  supfa,  §  124. 

La.  Ann.   607.    And  see  National  *2  Glen  v.  Breard  (1883),  35  La. 

Bank  v.  Landon  (1871),  45  N.  Y.  Ann.  875;    Vredfenburg   v.'  Behan 

410;    Ridenour  v.  Mayo,  40   Ohio  (1881),  33  La.  Ann.  627.     "When 

St.  9.  the  entire  husiness  carried  on  hy 

37  Thompson      Corporations,      §  persons  In  the  name  of  a  corpora- 

2992.  tlon  Is  such  as  the  corporation  Is 

ssBlgelow    V.    Gregory,    73    111.  prohibited    by    law    ftom    doing, 

197;  Coleman  v.  Coleman,  78  Ind.  they  cannot  interpose  the   corpo- 

344;  Cook  on  Corporations,  Vol.  1,  rate  privileges  between  them  and 

§  234;  Whitney  v.  Wyman  (1879),  the  liabilities  which  the  law  im- 

101  U.  S.  392;  Welch  V.  Importers'  poses    upon'   individuals    in    the 

Bank  (1890),  122  N.  Y.  177;  Doty  transaction     of     similar   business 

V.  Patterson,  155  Ind.  60   (1900).  without  the  use  of  the  corporate 

aoKoehler  v.  Brown;  2  Daly,  78.  name."     Medill  v.  Collier   (1866), 

40  In.  re  Mendenhall,    9    Bankr.  16  Ohio  St.  599,  613.     But  under 

Reg.     497;     Whipple    v,     Parker  an   act   providing   for   the   incor- 

(1874),  29  Mich.  369;  380.  poration    of    companies    to    con- 
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fail  to  comply  with  its-  requirements  in  any  material  point ;  *' 
such,  for  example,  as  omissions  or  indefinite  or  incorrect  state- 
ments in  regard  to  material  matters  required  to  be  stated  in  the 
articles  of  association/*  or  delay,*"*  or  entire  failure  with  respect 


struct  and  operate  railways,  a 
company  to  construct  alone  may 
be  formed ;  for  it  is  said  not  to  be 
essential  to  the  idea  of  a  railroad 
company  that  it  should  both  con- 
struct and  operate  a  railway. 
First  Nat.  Bank  of  Davenport  v. 
Davies  (1876),  43  Iowa,  424; 
Langan  v.  Iowa  &  M.  Construction 
Co.   (1878),  49  Iowa,  317. 

"Marshall  v.  Harris  (1881), 
55  Iowa,  182,  where  it  was  held 
that  stockholders  in  a  corporation 
which  has  failed  to  comply  with 
the  requirements  of  the  law  neces- 
sary to  render  their  property  ex- 
empt from,  corporate  debts  are 
primarily  liable  for  such  debts, 
and  may  be  sued  without  the 
property  of  the  corporation  being 
first  exhausted.  Contra,  Gartside 
Goal  Co.  V.  Maxwell  (1885),  22 
Fed.  Rep.  197,  where  it  was  said 
that  persons  dealing  with  a  corpo- 
ration which  is  not  legally  organ- 
ized can  not,  for  this  reason,  pro- 
ceed against  the  stockholders 
who,  in  good  faith,  supposed 
themselves  to  be  incorporated,  the 
State  not  having  moved  in  the 
matter.  As  to  omissions  held  not 
to  be  material  see:  McCllnch  v. 
Sturgis  (1881),  72  Me.  288,  cited 
suvra,  §§  lis,  125,  127;  Trow- 
bridge v.,  Scudder  (1853),  66 
Mass.  83,  where  it  was-  held 
that  delay  in  beginning  the 
principal  business  for  which  the 
company  was  organized  does 
not  render  the  members  liable  as 
partners;  Humphreys  v.  Mooney 
(1^81),  5  Colo.  282,  where  it  was 
held  that  the  omission  from  the 
certificate  of  incorporation  of  the 
latter  clause  in  §  93  of  Colorado 
Incorporation  act,  as  to  the  as- 
aessability  of. the  stock  of  a  min- 
ing corpbration,  can  not  in  the 
absence  of  fraud,  be  regarded  as 
essential   to  the   corporate   exist- 


ence in  an  action  by  one  against 
the  Individual  members  upon  a 
contract  with  the  company;  and 
that  no  provision  Is  made  by 
which  individual  liability  attaches 
to  members  of  a  corporation  by 
reason  of  any  omission  to  organ- 
ize in  the  manner  prescribed  by 
that  act;  Stokes  v.  Findlay,  4 
McCrary,  C.  C.  202,  where  a  bank 
was  organized  and  commenced 
business  without  paid-up  capital, 
without  a  swbrn  statement  of  its 
paid-up  capital  to  the  State  audi- 
tor, and  without  a  certificate  from 
the  State  auditor  authorizing  the 
association  to  commence  business, 
all  these  things  being  required  by 
Iowa  Code,  §  1576,  it  was  held, 
construing  this  section  with  other 
provisions  of  the  statutes  of  Iowa, 
that,  notwithstanding  these  fail- 
ures, there  was  an  imperfect  or- 
ganization, and  it  was  not  the 
case  of  no  corporation,  in  which 
the  incorporators  would  be  liable 
to  creditors  as  partners. 

44  In  Booth  V.  "Wonderly  (1873), 
36  N.  J.  250,  where  the  misstate- 
ment was  as  to  the'  principal  place 
of  business,  the  court  said:  "The 
dbptrine  that  the  organization 
can  not  be  inquired  into  collater- 
ally, has  no  application  as  the 
case  stands,  because  the  charter 
does  not  fit  this  company,  and 
was  not  intended  for  it." 

«In  Smith  v.  "Warden  (1886), 
86  Mo.  382,  the  defendants  were 
sued  as  partners,  and  claimed  to 
be  a  foreign  corporation.  It  ap- 
peared, however,  that  the  require- 
ment of  the  statute  of  the  foreign 
State  as  to  filing  the  articles  of 
association  had  not  been  com- 
plied with  until  after  the  accrual 
of  plaintiff's  right  of  action;  and 
it  was  held,  that  the  suit  was 
rightly  brought. 
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to  the  requirements  as  to  filing  the  articles  of  association,*'  or 
as  to  signing  and  publishing  them.*'  So,  also,  if  the  statute 
under  which  incorporation  is  claimed  be  unconstitutional,  the 
stockholders  are  liable  as  partners.*'  But  if  the  creditor  has  first 
brought  suit  against  the  corporation,  he  is  thereby  estopped  from 
subsequently  denying  the  legality  of  its  existence  and  proceed- 
ing against  its  members  as  partners.*'  Although  the  stockholders 
are  liable  as  partners  through  the  invalidity  of  their  attempted  in- 
corporation, an  action  for  money  had  and  received  cannot  be 
maintained  by  one  stockholder  against  others  for  money  paid  by 
him  for  stock  which' he  was  induced  to  purchase  by  the  alleged 
fraud  of  one  of  them,  when  it  appears  that  such  stockholders  were 
equally  bona  iide  holders  with  himself,  and  equally  victims  of  the 
fraud."""  It  is  said  that  one  who  becomes  a  member  after  the 
irregular  incorporation,  having  taken  no  part  therein,  is  not  to 
be  held  liable  as  a  partner.^^  Where  the  public  policy  of  the  State 
forbids  the  formation  of  corporations  for  certain  kinds  of  busi- 
ness, they  who  incorporate  for  such  business  are  liable  as  part- 


es G-arnett  v.  Richardson 
(1879),  35  Ark.  144;  Ferris  v. 
Thaw  (1880),  72  Mo.  449;  Field 
V.  Cooks  (1861),  16  La.  Ann.  153; 
First  Nat.  Bank  of  Davenport  v. 
Davies  (1876),  43  Iowa,  424;  Cole- 
man v.  Coleman  (1881),  78  Ind. 
344;  Abhott  v.  Omaha  Smelting 
Co.  (1876), '4  Neb.  416. 

*■?  Unity  Insurance  Co.  v.  Cram 
(1862),  43  N.  H.  636;  Kaiser  v. 
Lawrence  Savings  Bank  (1881), 
56  Iowa,  104;  disapproving 
Humphrey  v.  Mooney,  1  Colo.  193. 
In  Eaton  v.  Walker  (1889),  76 
Mich.  579,  It  was  held  that  a  find- 
ing that  defendants  were  a  corpo- 
ation,  and  that  plaintiff  knew  it, 
and  dealt  with  them  as  such,  is 
not  sustained  by  evidence  that 
defendants  published  their  alleged 
Incorporation  in  the  public  press, 
and  mailed  to  plaintiffs  circulars 
and  letter  heads  showing  such  in- 
corporation, where  it  is  not 
showed  that  he  ever  received 
them. 

« Baton  V.  Walker  (1889),  70 
Mich.  579,  holding  that  when  a 
law,   providing  for  the   organiza- 


tion of  corporations,  is  held  void 
on  account  of  its  title  not  being 
within  the  constitutional  pro- 
vision, an  association  under  its 
provisions,  each  member  sharing 
in  the  profits  and  losses  of  the 
business  in  proportion  to  the 
money  he  has  put  into  the  capi- 
tal stock,  will  not  constitute  the 
parties  thereto  a  corporation  de 
facto,  and  their  carrying  on  busi- 
ness in  the  corporate  name  is  not 
evidence  of  user  which  can  be 
considered  in  aid  of  their  legal 
existence;  but  they  are  liable  as 
partners  for  debts  contracted  by 
them.  Chenango  Bridge  Co.  v. 
Paige  (1880),  83  N.  Y.  178,  190; 
Williams  v.  Bank  of  Michigan 
(1831),  7  Wend.  540;  State  v. 
Howard  (1846)  1  Mich.  512. 

lopochelu  V.  Kemper  (1859),  14 
La  Ann.  308;  Cresswell  v.  Oberly 
(1885),  17  Bradw.  (111.)   281. 

50  Perry  v.  Hale  (1887),  143 
Mass.  540. 

151  Stafford  Bank  v.  Palmer 
(1880),  47  Conn.  443.  Cf.  Rich- 
ardson V.  Pitts  (1879),  71  Mo.  128. 
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ners  and  those  who  deal  with  them  in  the  assumed  corporate 
name  are  not  estopped  to  hold  them  so  liable."  A  member  of 
a  mercantile  firm  cannot  bind  the  firm  by  his  subscription  to  stock 
in  a  milling  corporation.^'  Where  two  partners  jointly  subscribe 
to  stock  independent  of  firm  business,  each  is  liable  for  one-half 
the  subscription."*  Corporate  creditors  may  hold  subscribers  to 
the  capital  stock  liable  as  partners,  by  reason  of  non-compliance 
with  the  statutes  and  for  other  irregularities  in  incorporation  of  a 
de  facto  corporation.''^  Where  no  effort  has  been  made  to  in- 
corporate, or  where  there  has  been  a  mere  feigned  compliance 
with  the  laws  of  the  State  of  which  it  is  claimed  a  corporation  is 
a  citizen,  all  are  liable  as  partners.^'  It  is  a  de  facto  corporation 
where  such  a  corporation  is  authorized  by  law,  and  it  has  made 
efforts,  in  good  faith,  to  organize,  and  is  doing  business  in  a  cor- 
porate name.  Where  the  de  facto  corporation  is  proceeding  in 
the  performance  of  corporate  functions,-  with  no  want  of  legisr 
lative  power  to  its  corporate  existence,  the  lack  of  exact  regu- 
larity and  strict  compliance  with  statutory  requirements  in  its 
organization,  the  subscribers  cannot  be  held  liable  as  partners."' 
Under  the  general  rule,  stockholders  are  not  personally  liable  as 
partners,  because  of  informalities  in  the  corporation."'  Where 
the  general  incorporation  act  is  unconstitutional,  all  attempted  cor- 
porations organized  under  it  are  simply  partnerships  and  the  mem- 
bers are  liable  as  partners."'  Qne  who  acts  as  agent  for  a  cor- 
poration which  does  not  exist,  though  acting  in  good  faith,  is, 
nevertheless,  liable  as  partner.^"  The  charter  affords  no  protec- 
tion where  the  business  for  which  the  attempt  to  incorporate  was 

52  Empire  Mills   v.   Alston,   etc.  ard,  59  Fed.  Rep.  746   (1894);  In 

Co.   (Tex.  App.),  15  S.  W.  505,  12  re  Browne,  etc.  Co.,   106  La.  486 

L.  R.  A.  366,  notes.  (1901) ;    Queen,  etc.  Co.  v.  Craw- 
ls Pattjr   V.    Hillsboro.    etc.    Co.,  ford,  127  Mo.  356   (1895);   Forbes 

4  Tex.  Civ.  App.  224   (1893).  v.     Whittemore,     62      Ark.      229 

54 Morse  v.  Pacific  Ry.,  191  111.  (1896). 

S56  (1901),  61  N.  E.  1136.  57  American  Alkali  Co.  v.  Camp- 

ssMcVicker   v.    Cone,    21    Ore.  bell,      113      Fed.      398       (1902); 

353   (1891) ;   New  York,  etc.  Bank  Demarest  v.  Flack,   32  N.   Y.   St. 

V.  Crowell,  177  Pa.  St.  313  (1896);  JRep.  675;  Whitney  v.  Wyman,  101 

In  re  Gibbs  Estate,  157  Pa.  St.  59  U.  S.  392   (1879) ;   Doty  v.  Patter- 

(1893);    Williams    v.    Hewitt,    47  son,  155  Ind.  60  (1900). 

La.   Ann.   1076    (1895);    Bergeron  ss  seaton  v.   Grimm,   110   Iowa, 

V.  Hobbs,    96     Wis.     641    (1897);  145(1899). 

Berkson  v.   Anderson,   87    N.    W.  bo  Eaton   v.   Walker,    76    Mich. 

402  (Iowa).  579   (1889). 

66  McLennan  v.  Hopkins,  2  Kan .  eo  Lagrone  v.  Timmermann,    40 

App.   260    (1895);    Owen  v.   Shep-  S.  C.  372  (1895). 
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made,  is  illegal.'^  The  stockholders  personal  liability  for  debts 
of  the  corporation  does  not  exist  at  common  law.  It  arises  only 
by  force  of  express  statute.'^  A  statute  authorizing  additional 
assessment  on  paid-up  stock  is  unconstitutional.''  Stockholders 
are  not  liable  as  partners  because  the  full  capital  stock  was  never 
subscribed.'*  All  are  liable  as  partners  where  debts  are  incurred, 
and  no  capital  stock  is  subscribed,  and  the  incorporation  is  aban- 
doned.'"  Where  an  unincorporated  association  or  partnership  in- 
corporates without  knowledge  of  its  creditors,  and  other  persons 
who  continue  to  do  business  with  it,  in  excusable  ignorance  of  its 
incorporation,  the  stockholders  are  liable  to  them  as  partners.'" 
The  stockholders  are  not  personally  liable  upon  debts  contracted 
after  due  execution  and  filing  of  the  incorporation  papers." 
Where  the  entire  business,  as  carried  on  by  the  corporation,  is 
prohibited  by  law,  the  stockholders  are  liable  as  partners." 
Where  a  corporation  is  a  mere  "dummy"  and  "cloak  for  frauds," 
the  courts  will  ignore  its  existence,  and  hold  its  stockholders  lia- 
ble as  partners."  A  partnership  or  joint  ownership  of  stock  by 
two  or  more  persons  may  be  shown  by  their  acts.'"'  Even  though 
a  partnership  becomes  incorporated'  one  who  has  dealt  with  it,  and 
believes  he  is  still  dealing  with  it,  may  hold  the  partners  liable 
for  goods  sold  to  it  after  its  incorporation.^^ 

§  131a.  Liability  from  fraud  or  deceit. — iWhen  the  conduct 
of  parties  operates  as  a  fraud  or  deceit  upon  third  parties,  what- 
ever their  private  intention,  the  relation  of  partnership  may  be 
said  to  exist  between  them  with  respect  to  such  third  persons.'^" 
Thus  where  promoters  of  a  corporation  had  signed  as  parties  of 

61  Edwards  v.  Michigan,  etc.  343  (1901);  Vllet  v.  Simanton, 
Co.,  92  N.  W.  491  (Mich.  1902).  63  N.  J.  L.  458    (1899);   Reid  v. 

62  United  States  v.  Stanford,  Kreling  Sons'  Co.,  125  Cal.  117 
161  U.   S.   412    (1896);   Wells    v.  (1899). 

Green  Bay,  etc.  Co.,  90  Wis.  442  67  Cory    v.    Lee,     93    Ala.     46S 

(1895);  Teople   v.   Coleman,    133  (1901). 

N.  Y.  279   (1892);   Gorder  v.  Con-  esMedill  v.  Collier,  16  Ohio  St. 

nor,  56  Neh.  781  (1898).  599   (1866). 

63  Enterprise,  etc.  Co.  v.  Moffitt,  69  Le  Page  Co.  v.  Russia,  etc. 
58  Neb.  642    (1899),  45  L.  R.  A.  Co..  51  Fed.  941  (1892). 

647.  70  Beardsley   v.    Beardsley,    138 

64Coalter  v.  Bargamin,  99   Va.  U.  S.  262  (1891). 

65  (1901).  71  Reid    v.    Kreling    Sons    Co., 

6B  Wechselberg    v.     Flour    City  125  Cal.  117   (1899). 

Nat.   Bank,  64    Fed.    90     (1894);  ra  chandler   v.    Bacon,    30    Fed. 

Walton    V.    Oliver,    49    Kan.   107  Rep.   538;   Emery  v.   Parrott,  107 

(1892),  33  Am.  St.  Rep.  335.  Mass.   95;    Story  on   Partnership. 

66  Perkins    v.    Rouss,    78  Miss.  §  49. 
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the  second  part  a  secret  agreernent  with  the  owners  of  certain 
patents  purchased  in  behalf  of  the  projected  corporation,  and 
acted  in  concert  for  their  own  common  benefit,  it  was  held  that 
whatever  may  have  been  their  intention  to  the  contrary  they  there- 
by became  liable  as  partners^'  And  they  may  incur  liability  as 
partners  by  holding  themselves  out  as  such,  or  negligently  or 
fraudulently  allowing  themselves  to  be  so  represented  by  their 
co-promoters 7*  So,  again,  the  individuals  composing  an  incor- 
porated company  or  society,  may  render  themselves  personally 
liable  to  its  creditors  by  their  acts,  defaults  and  representations, 
such,  for  example,  as  representing  the  company  'to  be  solvent, 
,  when  they  have  knowledge  of  the  contrary ;  ""^  permitting  their 
assets  to  be  wasted,  as  in  uselessly  contesting  a  well  founded 
claim  J  ■''  or  using  their  corporate  existence  as  a  cloak  for  the 
prosecution  of  an  illegal  business ;  ^'  and  in  Illinois,  by  advertis- 
ing the  company  as  having  a  certain  capital  stock.''  Where,  of 
course,  a  corporate  charter  has  been  obtained  merely  as  a  cloak 
for  a  concern  which  in  its  inception  and  prosecution  is  a  fraud 
and  a  swindle,  the  participants  therein  will  not  be  thereby  pro- 
tected from  personal  responsibility  for  their  illegal  actsJ°  But 
false  representations  by  the  shareholders  and  officers  as  to  the 
solvency  of  a  company,  made  by  them  in  good  faith,*"  and  fraud- 
ulent or  ultra  vires  acts,  on  the  part  of  the  corporation  itself,  do 
not  render  the  members  individually  liable  as  partners  to  corpo- 
rate .creditors.*^    Such  a  misleading  statement  wilfully  made  con- 

^3  Chandler  V.  Bacon  (1887),  30  Crease    v.    Babcock      (1846),     51 

Fed.  Rep.  538.  Mass.-  525,  557.     Contra  Haslett  v. 

T^Collingwood  v.  Berkeley,  15  WDtlierspoon  (1847),  Strob.  Eq. 
C.  B.  N.  S.  145;  Maddick  v.  Mar-  (S.  C.)  209,  229. 
shall,  17  C.  B.  N.  S.  829;  "Wood  v.  foMcGrew  v.  City  Produce  Ex- 
Argyll,  6  Man.  &  G.  928;  Lake  v.  change  (1887),  85  Tenn.  572.  Cf. 
Argyll,  6  Q.  B.  477;  Beach  on  Searight  v. 'Payne  (1874),  2  Tenn. 
Railways,  §  9;  Taylor  on  Corpora-  Ch.  175,  180. 
tions,  §'77.  80  Searight  v.   Payne   (1874),   2 

75  Searight  v.   Payne    (1874),   2  Tenn.    Ch.    175,   179;    Jackson   v. 

Tenn.  Ch.  175.  Tarquand,  L.  R.  4  H.  L.  305.     Cf. 

'6  Bigelow     T.      Congregational  Collins  v.  Evans,  5  Q.  B.  820. 

Society   (1839),  11  Vt.  283.  si  Second     National     Bank     v. 

TTMcGrew  v.  City  Produce  Ex-  Hall    (1878),    35    Ohio    St.    158; 

change  (1887),  85  Tenn.  572.  Langan    v.     Iowa    &    M.    C.    Co. 

78  111.  Stat.  eh.  32,  §  18.    Not  so,  (1878),  49  Iowa,  317;  Searight  v. 

however,  at  common  law.     Wake-  Payne    (1874),   2   Tenn.    Ch.   175. 

man  v.  Dalley,  51  N.  Y.    27,    30;  In   Lafond   v.  Deems    (1880),    81 

First     National     Bank    v.    Almy  N.  Y.  507,  it  was  claimed  that  a 

(1875),  117  Mass.  476;   Evans  v.  "tent"  of  the  order  of  Rechabites 

€oventry  (1856),  25  h-  J.  Ch.  489;  departed  from  the  objects  of  its 
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stitutes  a  ground  of  action  for  damages  only  against  the  person  - 
making  them ;  *^  and  it  is  a  question  between  the  State  and  the 
corporation  alone  whether  it  shall  be  called  to  account  for  exceed- 
ing the  powers  conferred  upon  it  by  its  charter.'' 

§  132.  Liability  from  migration  of  corporation  of  another 
State. — Since  a  corporation  can  have  no  legal  existence  be- 
yond the  jurisdiction  of  the  State  creating  it,^*  the  privilege  of 
transacting  business  in  another  State  existing  by  comity  alone, 
a  migration  from  the  State  of  its  origin  may  subject  its  members 
to  liability  as  partners.  While  its  residence  in  one  Sta:te  creates 
no  insuperable  objection  to  its  powers  of  contracting  through  its 
agents  in  another,^'  New  Jersey  has  taken  the  stand  that  indi- 
viduals desiring  to  carry  on  a  manufacturing  business  within  her 
borders  must  organize  as  corporations  under  her  laws,  in  order 
to  secure  exemption  from  personal  liability.''  New  York,  on  the 
other  hand,  has  extended  every  encouragement  to  the  immigra- 


organlzation  by  accumulation  of 
a  fund  from  rents  of  rooms,  and 
that  as  to  that  fund  the  members 
were  partners.  It  appeared  that 
the  association  originally  was 
obliged  to  hire  more  room  than 
was  actually  required,  to  obtain 
the  room  which  they  wanted  for 
their  meetings,  and  that  it  fitted 
up,  furnished  and  sublet  what  was 
not  needed,  and  rented  its  own 
room  when  not  In  use.  The  court 
said,  however,  that  while  the 
renting  of  rooms  was  not  the 
business  of  the  association,  it  ex^ 
ercised  a  proper  discretion  under 
the  circumstances,  having  in  view 
merely  the  accommodation  and 
prosperity  of  the  association. 

82Searight  v.  Payne  (1874),  2 
Tenn.  Ch.  175,  179. 

83  Searight  v.  Payne' (1874),  2 
Tenn.  Ch.  175,  180. 

8*  Bank  of  Augusta  v.  Barle, 
13  Pet.  519;  Paul  v.  Virginia,  S 
■Wall.  168,  holding  that  a  corpora- 
tion is  not  a  citizen  within  the 
meaning  of  the  federal  constitu- 
tional guaranty  of  equal  privi- 
leges in  each  State  to  citizens  of 
others. 

85  Bank  of  Augusta  v.  Earle,  13 
Pet.    519,   521.    "It  is   very   true 


that  a  corporation  can  have  no 
legal  existence  out  of  the  bound- 
aries of  the  sovereignty  by  which 
it  was  created.  .  .  .  But  al- 
though it  must  live  and  have  its 
being  in  that  State  only,  yet  it 
does  not  by  any  means  follow 
that  its  existence  there  will  not 
be  recognized  in  other  places; 
and  its  residence  in  one  State  cre- 
ates no  insuperable  objection  to 
its  power  of  contracting  in  an- 
other." Bank  of  Augusta  v. 
Barle,  13  Pet.  521. 

86  "It  cannot  be  recognized  by 
any  court  in  New  Jersey  as  a 
legally  constituted  corporation, 
nor  be  dealt  with  as  such.  If  it 
can  .be,  what  need  is  there  of  any 
general  or  special  law  in  our 
State.  Individuals  desirous  of 
carrying  on  any  manufacturing 
business,  may  go  into  the  city  of 
New  York,  organize  under  the 
general  laws  of  that  State,  erect 
all  their  manufacturing  establish- 
ments here,  and  under  their  as- 
sumed name,  transact  their  busi- 
ness, not  only  free  from  all  per- 
sonal responsibility,  but  under 
cover  of  a  corporation  not  amen- 
able to  our  laws."  Hill  v.  Beach 
(1858),  12  N.  J.  Eq.  31. 
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tion  of  foreign  corporations.  The  recognition  in  that  State  of 
the  rights  conceded  in  her  courts  to  foreign  corporations  is  con- 
sidered neither  injurious  to  her  interests,  repugnant  to  her  poHcy, 
nor  opposed  to  the  spirit  of  her  legislation ;  and  the  court  of  ap- 
peals has  declared  it  to  be  neither  provident  nor  just  to  inaugurate 
a  rule  which  would  unsettle  the  security  of  corporate  property 
jand  rights  by  excluding  others  from  the  enjoyment  there  of  privi- 
leges which  have  always  been  extended  to  citizens  of  the  State 
abroad.^'  This  has  been  the  policy  of  other  States  as  well.*^  But 
certainly  no  rule  of  comity  will  allow  one  State  to  spawn  corpora- 
tions, and  send  them^  forth  into  other  States  to  be  nurtured,  and 
do  business  there,  when  the  State  creating  them  will  not  allow 
them  to  do  business  within  its  own  boundaries.'^  Accordingly,  a 
company  organized  in  Pennsylvania  to  do  business  anywhere  ex- 
cept in  that  State  has  been  denied  the  privilege  of  corporate  ex- 
istence in  the  State  of  Kansas.^"  A  corporation  may  be  organ- 
ized in  one  State  and  do  all  its  business  in  another  without  be- 
coming liable  as  partner.  As,  where  citizens  of  New  York  take 
out  a  charter  in  West  Virginia,  although  all  the  company's  busi- 
ness is  to  be  done  in  New  York,  they  are  not  liable  as  partners.*'- 
But  the  corporation  must  act  in  good  faith.  Where,  to  enable  a 
New  York  corporation  to  do  business  in  New  Jersey  without 
making  the  statutory  deposit  required  there  of  foreign  corpo- 
rations, citizens  of  New  York  incorporated  in  New-  Jersey  a 
"dummy"  corporation  falsely  represented  to  be  a  bona  Ude  corpo- 
ration, money  paid  upon  its  stock  was  recoverable  as  from  part- 
ners.^^  In  the  case  of  a  Scotch  company  authorized  to  purchase 
land,  anywhere  excepting  at  home,  no  rule  of  comity  will  allow 

87  Merrick  v.  Van  Santvoord  s"  Land  Grant  Ry.  &  Trust  Co. 
(1866),  34  N;.  Y.  207.  But  see  v.  Coffey  County,  6  Kan.  245. 
Kruse  v.  Dusenbury  (N.  Y.  Com.  siDemarest  v.  Flack,  128  N.  Y. 
P.  1884),  19  Week.  Dig.  201,  where  205  (1891);  Lancaster  v.  Amster- 
a  New  Jersey  corporation  having  dam  Imp.  Co.,  140  N.  Y.  576 
no  office  In  that  State,  was  pro-  (1894);  Missouri  Lead,  etc.  Co.  v. 
no'unced  to  he  a  fraud  upon  the  Relnhard,  114  Mo.  218  (1893) ; 
laws  of  New  Jersey,  and  Ineffect-  Oakdale  Man,uf.  Co.  v.  Garst,  Is 
ual  to  screen  its  organizers  from  R.  I.  484  (1894) ;  Tllley  v.  Coy- 
personal  responsibility  as  part-  kendall,  172  N.  Y.  587  (1902); 
ners  for  contracts  made  in  New  "Wright  v.  Lee,  2  S.  D.  596  (1892); 
York;  Yide,  24  L.  R.  A.  462.  Stockton  v.  American,  etc.  Co.,  55 

asDanforth   v.    Penny,    3    Mete.  N.  J.  Eq.  352   (1897). 

564;     Second    National     Bank     v.  92  Seeber  v.  People's,  etc.  Assn., 

Hall    (1878),   35  Ohio  St.  158.  36  N.  Y.  App.  Dlv.  312  (1899). 

89  Land  Grant  Ry.  &  Trust  Co. 
V.  CofCey  County,  6  Kan.  245. 
Vol.  1  —  13 
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the  corporation  to  acquire  land  in  the  State  of  Texas.''  The  stock- 
holders will  be  held  liable  as  partners  where  the  charter  is  granted 
in  one  State  and  the  organization  meetings  are  held  in  another. 
In  the  absence  of  prbof  of  authority,  to  so  organize,  the  presump- 
tion will  be  that  no  corporation  has  been  organized.'* 

§  133.  Liability  from  continuance  of  business  after  dissolu- 
tion.— The  fact  that  a  corporation  has  been  dissolved  or  ousted 
by  a  judgment  in  quo  warranto  proceedings  does  not  affect  the 
existing  rights  of  creditors  nor  liabilities  of  stockholders.'^  Suits 
by  and  against  them  are  not  governed  by  the  practice  in  proceed- 
ings by  and  against  partners.'"  "A  corporation  never  can  dissolve 
itself  so  as  to  defeat  any  of  the  just  rights  of  its  creditors ; " "'' 
and  proceedings  may  be  instituted  in  equity  to  enforce  payment 
when  judgment  could  not  be  obtained  at  law.'^  While  in  the 
absence  of  statute,  a  corporation  cannot  contract  or  incur  any 
obligation  in  its  corporate  capacity  after  dissolution,"  its  mem- 
bers do  not  incur  personal  liability  as  partners  upon  the  subse- 
quent transactions  of  its  agents,^  unless  they  have  expressly  au- 
thorized the  continuance  of  the  enterprise.^ 

§  134.  Liability  from  purchase  of  corporate  property  and 
franchises. — A  transfer  of  the  property  and  franchises  of  a 
corporation  does  not  invest  the  purchasers  with  corporate  exist- 
ence ; '  and  if  they  continue  the  business,  _  they  become  liable  as 
partners  in  respect  of  liabilities  therein  incurred.* 

§  135.  Reorganization  of  a  partnership  as,  a  corporation. — - 
The  facility  with  which  corporations  may  be  formed  under  the 

93  Opinionr     of     Atty.-Gen.      of  as  Taylor     on     Corporations,     § 

Texas  (1887),  2  Ry.  &  Corp.  L.  J.  435;    Beach   on  Railways,   §   601; 

433.  Wood's  Railway  Law,  1715. 

94:  Taylor  v.  Branham,    35    Fla.  1  Central  City  Savings  Bank  v. 

297   (1895).  Walker  (1876),  66  N.  Y.  424. 

95  Rowland  v.  Header  Furniture  2  National  Union  Bank  v.  Lan- 
Co.   (1882),  38  Ohio  St.  269;  Port-  don  (1871),  45  n!  Y.  410. 

land,   etc.  Co.  v.  Portland,   12   B.  3  New    Orleans,    etc.   R.   Co.  v. 

Mon.    77.     Cf.    Polar    Star   Lodge  Delaware,  114  U.  S.  296;  MemQhis, 

V.  Polar  Star  Lodge,  16  La.  Ann.  etc.    R.    Co.   v.   Berry,    11-2   U.    S. 

53.                     I     ■  609;   Fietsam  v.  Hay'  (1887),  122 

96  Rowland  v.  Header  Furniture  111.  293;  s.  c.  3  Am.  St.  Rep.  492; 
Co.   (1882),  38  Ohio  St.  269.  Archer  v.  Terre  Haute,  etc.  R.  Co., 

97  Brown  V.  Union  Ins.  Co.,  3  La  102  111.  492;  Black  v.  Delaware, 
Ann.  177,  182.  etc.  Canal  Co.,   24  N.  J.  Bq.  455; 

9s  Bacon  v.  Robertson,  18  How.  Chaffee  v.  Ludeling  (1875),  27  La. 

480;  Folger  v.  Columbian  Ins.  Co.,  Ann.  607. 

99  Mass.  267,  276;   Howe  v.  Rob-  *  Chaffee  v.  Ludeling  (1875),  27 

inson,  20  Fla.  352,  where  action  at  La.  Ann.  607. 
law  was  barred  by  the  statute  of 
limitations. 
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modern  enabling-  acts  of  the  several  States,  the  great  advantages 
to  be  derived  from  corporate  existence,  together  with  the  limited 
liability  incident  thereto,  has  led  to  the  reorganization  of  many 
■existing  co-partnerships  and  their  establishment  as  bodies  cor- 
porate.°  The  former  partners  are  not,  in  such  cases,  relieved  from 
the  individual  liability  attaching  to  them  for  debts  incurred  prior 
to  their  incorporation.'  The  rights  and  liabilities  of  the  partner- 
ship, or  other  unincorporated  association,  and  of  the  corpora- 
tion, are  distinct  in  the  law,  although  the  express  purpose  of  in- 
corporation was  to  continue  the  business  of  the  partnership,  and 
although  its  members  are  the  same  as  those  of  the  corporation.'' 
By  statute  in  some  States  individual  liability  is  expressly  imposed 


B  In  Hennessy  v.  Griggs  (N. 
D.  1890),  N.  W.  Rep.  1010, 
three  persons  formed  a  part- 
nership, the  articles  providing 
that  the  capital  should  be 
$50,000;  G.  to  furnish  $5,000,  E. 
$10,000,  and  H.  $10,000;  $25,000 
to  be  held  by  G.,  to  be  by  him 
negotiated  and  raised  from  out- 
side parties,  all  profits  to  be 
divided  in  proportion  to  the  capi- 
tal furnished  by  each  on  the 
basis  of  a  capital  of  $50,000.  The 
articles  also  provided  for  incor- 
poration by  the  same  persons,  un- 
der the  same  name,  and  for  the 
same  purposes,  and  that  all  part- 
nership effects  should  be  assigned 
to  the  corporation,  and  that  the 
capital  stock  should  be  not  less 
than  $50,000,  and  should  be  held 
and  divided  among  said  persons 
in  the  same  proportion  as  the 
capital  of  the  partnership.  H. 
joined  with  G.  and  B.  and  two 
others  in  executing  and  filing 
articles  of  incorporation.  The 
court  held  that  the  corporation 
dissolved  the  partnership,  and 
that,  although  the  articles  pro- 
vided for  five  incorporators,  in- 
stead of  three,  and  fixed  the  cap- 
ital stock  at  $100,000,  yet,  as  H. 
was  one  of  the  incorporators,  he 
should  be  conclusively  considered 
to  have  assented  thereto,  and 
could   not   be   heard   to  say   that 


the  corporation  was  not  the  one 
provided  for  by  the  co-partnership 
articles.  Also  that  while  H.  was 
a  necessary  party  to  a  transfer  of 
the  firm  property  to  the  corpora- 
tion, yet  a  transfer  thereof  by  G. 
and  E.  could  not  be  avoided  by 
H.  because  he  wrongfully  refused 
to  join  therein.  And  furthermore 
that  as  all  the  capital  stock  be- 
longed to  the  same  persons  who 
furnished  the  firm  capital,  and  in 
the  same  proportion,  it  was  com- 
petent for  the  corporation  to  as- 
sess its  capital  stock  to  pay  the 
debts  incurred  by  the  firm  in  pro- 
curing the  property  that  was 
transferred  to  the  corporation,  so 
long  as  such  assessment  was  less 
than  the  amount  that  each  person 
was  originally  required  to  furnish 
under  the  co-partnership  articles, 
none  of  said  parties  having  actu- 
ally paid  in  their  firm  capital,  , 
and  said  person  would  not  be  en- 
titled to  said  stock  without  pay- 
ing such  assessment;  and  H. 
would  not  he  entitled  to  paid-up 
non-assessable  stock  unless  he 
had  paid  the  full  amount,  as  re- 
quired by  the  partnership  articles. 

BBroyles  v.  McCoy  (1858),  5 
Sneed   (Tenn.),  602. 

'  Georgia  Co.  v.  Castleberry,  43 
Ga.  187;  Frank  v.  Drenkhahn,  76 
Mo.  508. 
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upon  the  members  of  any  association  who  unlawfully  assume  to 
act  as  a  corporation.^  The  recognized  value  of  a  firm  name  al- 
ready known  in  business  circles,  has  too  often  led  to  the  adop- 
tion of  the  same  designation  for  the  newly  created  corporation, 
and  has  been  the  cause  of  complications  with  persons  who,  hav- 
ing no  notice  of  the  change,  have  extended  credit  upon  the  faith 
of  a  supposed  unlimited  partnership  liability.  Under  such  cir- 
cumstances, the  nature  and  extent  of  the  incorporators'  liability, 
for  debts  incurred  after  they  become  a  corporation,  will  depend 
upon  whether  or  not  actual  notice  of  their  incorporation  was 
given  to  the  plaintiffs  at  the  time  the  debts  were  incurred.'  In 
a  recent  case  in  the  federal  supreme  court  it  was  shown  that  the 
defendants  held  themselves  out  to  plaintiff's  agents  as  a  part- 
nership, that  they  had  been  partners  up  to  a  short  time  previous 
to  the  making  of  the  contract  in  suit,  had  signed  what  purported 
to  be  a  firm  name  to  a  portion  of  the  correspondence  out  of 
which  the  contract  had  arisen,  and  that  plaintiff  had  dealt  with 
them  under  the  belief  that  they  were  partners,  and  without  knowl- 
edge or  notice  of  the  transformation  of  defendants'  business  frorh 
a  partnership  into  a  corporation.  In  view  of  these  facts,  the  de- 
fendants were  held  to  be  estopped  in  fact  and  law  from  setting 
up  their  corporate  existence  as  a  bar  to  plaintiff's  suit  against 
them  as  individuals.^"  In  a  case  involving  a  similar  principle, 
the  owners  of  land  whereon  a  building  was  erected  were  the  in- 
corporators of  a  company  soon  after  chartered.  Just  before  the 
charter  issued  it  was  agreed  among  them  that  the  contract  for 
the  building  should  be  let  to  one  of  their  number  at  a  fixed  sum, 
who  should  sublet  it  for  less,  the  expense  of  building  and  profits 
to  be  divided  among  them  in  the  ratio  of  the  stock  held.  This 
was  done,  and  the  price  of  the  building  paid  in  shares  issued  to 
each;  and  they  were  all  held  liable  as  joint  contractors  to  a  ma- 
terial-man furnishing  supplies  on  the  order  of  the  subcontractor.^^ 
In  the  absence  of  any  proof  of  intent  to  form  a  partnership  a 
stockholder  of  a  corporation  cannot  maintain  suit  to  change  it 
into  a  partnership  on  the  ground  that  the  organization  was 
illegal." 

sClegg   V.    Hamilton,    etc.    Co.,  "McPall   v.   McKeesport   &   Y. 

61  Iowa,  121.  Ice  Co.,  123  Pa.  St.  259  (1889),  16 

9  Martin    v.    Fewell    (1883),    79       Atl.  Rep.  478. 

Mo.  401,  412.  12  Lincoln,      etc.       Chapter     v. 

10  McGowan  v.  American  Pressed      Swatek,  204  111.  228  (1903). 
Tan  Bark  Co.    (1887),   121  U.   S. 

575. 
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§  136.  Continuing  liability  of  the  partners  for  the  debts  of 
the  firm. — ^Unless  the  corporation  releases  the  partnership 
from  liability  to  creditors  of  the  firm,  the  partners  continue  liable 
therefor.^'  The  partners  are  estopped  to  deny  the  dissolution  of 
the  partnership  by  organizing  the  corporation,  and  in  pursuance 
of  agreement,  dividing  among  themselves  the  capital  stock  of  the 
corporation  in  the  same  proportion  as  they  held  the  capital  of  the 
partnership.^* 

§  137.  Transfer  of  the  partnership  property  to  the  corpora- 
tion.— The  partnership  assets  remain  the  property  of  the  part- 
ners, and  subject  to  the  claims  of  any  bona  Me  purchaser  from 
them.  The  legal  title  will  vest  in  the  corporation  only  by  express 
assignment,  or,  in  the  case  of  real  estate,  by  formal  conveyance 
of  the  individual  partners.^^  The  equitable  title  may  pass  by  a 
sale  b}--  the  partners  to  the  corporation,  without  formal  deed  of 
conveyance,  if  it  enters  into  possession.  In  such  case,  the  cor- 
poration may  effectively  mortgage  the  property .^°  The  corpora- 
tion, as  in  the  case  of  any  other  purchaser,  will  take  the  partner- 
ship property  subject  to  the  rights  of  creditors,  as  where  the  mem- 
bers of  an  embarrassed  partnership  formed  a  corporation  and 
transferred  to  it  all  the  property  of  the  partnership.  Afterward, 
its  judgment  creditor  bought  in  the  property  upon  sale  under 
the  execution,  and  later  a' judgment  creditor  of  the  corporation 
levied  his  execution  upon  the  same  property,  as  that  of  the  cor- 
poration. In  an  action  to  determine  the  rights  of  the  parties  the 
property  was  held  liable' to  execution,  as  that  of  the  partnership, 
if  its  named  transactions  were  intended  to  hinder,  delay  and  de- 
fraud its  creditors.^^ 

§  138.  Titles  to  land  in  common  upon  incorporation. — 
Where  tenants  in  common  of  a  wharf,  upon  their  petition,  were 
incorporated  by  special  statute  for  the  purpose  of  managing  and 
improving  the  property,  it  was  not  thereby  vested  in  the  cor- 
poration, but  a  deed  of  conveyance  to  it,  by  the  individuals  as 
ov/ners,  was  necessary.^*  But,  where  similarly,  persons  owning 
lands  as  tenants  in  common  were  incorporated  by  special  act  for 

13  Witmer  v.  Schlatter,  2  Rawle  is  Cooke  v.  Watson,  30  N.  J.  Eq. 
(Pa.),  359.  345. 

14  Hennessy  v.  Greggs,  1  N.  D.  it  Booth  v.  Bunce,  33  N.  Y.  139, 
52.  88  Am.  Dec.  372. 

IB  Monahan  v.  Varnum,  11  Gray  is  Leffingwell  v.  Elliott,  8  Pick. 

(Mass.),  405;  McLeary  v.  Dawson,       (Mass.)  455,  19  Am.  Dec.  343. 
87  Tex.  524;   Rau  v.  Union  Paper 
Mill  Co.,  95  Ga.  208. 
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the  express  purpose  of  improving  and  selling  the  lands,  as  the 
corporation  was  authorized'  to  do,  it  was  held  that  the  title  to  the 
lands  vested  in  the  corporation  by  virtue  of  its  incorporation  and 
its  acceptance  thereof.^" 

§  139.  Liability. of  the  corporation  for  debts  of  the  partner- 
ship.— Unless  the  corporation  assumes  the  debts  and  con- 
tracts of  the  partnership  and  upon  sufficient  consideration,  it 
does  not  become  liable  for  them,-"  but  if  the  corporation  receives 
the  assets  of  the  firm,  that  is  sufficient  consideration  for  assump- 
tion to  answer  for  its  liabilities.^^  The  receipt  of  all  the  assets 
of  the  firm,  for  the  purpose  of  continuing  its  business  raises  the 
presumption  that  the  corporation  has  assumed  the  partnership 
debts,  and  that  it  is  liable  for  them,^^  except  where  there  are 
other  stockholders  than  the  members  of  the  firm.^^ 

§  140.  "Tramp"  corporations.  "Dummy"  corporations.  In- 
corporating in  one  State  to  do  business  in  another.— A  "dummy" 
corporation  may  be  formed  as  an  agency  for  another  corpora- 
tion, or  for  individuals  for  the  sole  purpose  of  holding  land,  the 
stockholders  being  aliens  or  corporations  of  other  States ;  and 
the  only  limitation  to  its  holding  of  the  land  being  that  the  use 
shall  be  incident  to  the  business  specified  in  the  charter.  Thus,  a 
corporation  in  one  State  may  be  formed  for  the  purpose  of  doing 
all  its  business  in  another  state ;  "*  a  corporation  may  be  formed 
in  one  State  owning  substantially  all  the  stock  with  subsidiary 
corporations  in  another  State  operating  locally,  and  for  the  pur- 
pose of  dividing  responsibilities  for  taxing  or  for  the  exercise  of 
eminent  domain ;  ^"^  or  a  telegraph  company  in  New  York,  as 
parent  company  owning  practically  all  the  stock  in  an  Idaho  cor- 
poration, which  is  a  mere  "dummy"  for  the  purpose  of  con- 
demning right-of-way.^"  Similarly,  a  railroad  company  may  be 
formed  to  act  as  a  "dummy"  for  a  coal  company  to  condemn 

19  Colquitt  V.  Howard,  11  Ga.  Bros.'  Co.  x.  First  Nat.  Bank,  etc., 
566.  46  Neb.   168;    Andres  v.   Morgan, 

20  Georgia    Co.    v.    Castleberry,      62  Ohio  St.  236. 

43  -Ga.  187 ;  Church  v.  Church,  etc.  23  Paxton   v.    Bacon    Mill,    etc. 

Co.,     75     Minn.     85;      Austin     v.  Co.,  2  Nev.  259. 

Tecumseh     Nat.    Bank,    49    Neb.  2*  Union  Pac.  R.  R.  v.  Colorado, 

412,  59  Am.  St.  Rep.  545.  etc.  Co.,  69  Pac.  564  (Colo.  1902). 

21  Shufeldt  V.  Smith,  139  Mo.  2b  People  v.  Bell  T.  Co.,  117  N. 
367;   Waterman's    App.    26    Conn.  Y.  241   (1889). 

96.  20  Oregon,  etc.  R.  R.  v.  Postal, 

22  Hall  V.  Herter  Bros.,  90  Hun  etc.  Co.  of  Idaho,  111  Fed.  842 
(N.  Y.),  280,  157  N.  Y.  694;  Reed       (1901). 
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rig-ht-of-way.^^  ^  A  bank  having  land,  acquired  on  foreclosure 
sale,  may  form  a  "dummy"  corporation  to  conceal,  the  amount  of: 
money  it  has  invested  in  land,  and  to  deal  in  the  land,  the  invest- 
ment being  fraudulent  as  to  creditors  of  the  bank.  In  such  a  case 
the  land  was  held  to  be  subject  to  attachment  as  belonging  to  the 
bank.^^  A  railroad  company  building  another  railroad  under  a, 
"dummy"  corporation  was  enjoined.  "A  corporation  cannot  in 
its  own  name  subscribe  for  stock  or  be  a  corporator  under  the 
general  railroad  law,  nor  can  it  do  so  with  a  simulated  compli- 
ance with,  the  provisions  of  the  law  through  its  agents  as  pre- 
tended corporators  and  subscribers  of  stock."  ^^.  "It  is  a  com- 
mon plan  to  have  a  parent  company  engaged  in  a  national  busi- 
ness of  installing  local  companies  and  taking  stock  in  the  local 
companies,  but  they- are  distinct  legal  entities  and  the  interest  of 
the  larger  company  in  the  smaller  is  no  reason  for  holding  other- 
wise.^" A  "dummy"  corporation  may  be  illegal  and  fraudulent, 
a  cheat  on  the  law,  and  a  "cloak"  for  fraud,  or  it  may  be  legal. 

The  court  may  ignore  the  corporate  existence. — Where  the 
operation  of  a  dummy  corporation  is  fraudulent  the  court  may 
and  sometimes  does  ignore  its  corporate  existence.  As,  where  the 
president  of  the  company  owns  practically  all  the  stock,  keeps  no 
proper  books  of  account,  and  mingles  his  private  business  with 
that  of  the  corporation,  the  court  may  allow  attachment  of  the 
corporate  property  because  of  its  fraudulent  disposal,  and  ignore, 
the  corporate  existence.^^  "We  have  of  late  refused  to  be  always 
and  utterly  trammeled  by  the  logic  derived  from  corporate  ex- 
istence where  it  only  serves  to  distort  or  hide  the  truth."  ^^  "For 
purposes  of  equity,  courts  will  look  behind  that  artificial  person- 
ality, and  if  need  be,  ignore  it  altogether,  and  deal  with  the  indi- 
viduals who  constitute  the  corporation ;  and  that  is  what,  in  jus- 
tice and  fairness,  must  be  done  here,  where  practically  the  same 
persons  were  associated  together  for  one  common  purpose,  under 
three  or  four  different  names  corresponding  to  the  several 
branches  of  the  single  common  enterprise,  and  acted  together  only 
formally  as  distinct  organizations,  each  devoted  to  the  corporate 

27  Kansas,    etc.    Ry.     v.     North  so  Cunningham  v.  City  of  Cleve- 
Western,    etc.    Co.,    161    Mo.   288  land,  98  Fed.  657   (1899). 
(1901).  ^^  Senovir  Manuf.  Co.  v.  Clarke, 

28  Watson   V.    Bonfils,    116   Fed.  96  Wis.  469  (1897). 

159  (1902).  32  Anthony  V.  American,  Glucose 

29  Central  R.  R.  v.  Pennsylvania      Co.,  146  N.  Y.  407  (1895). 
R.  R.,  31  N.  J.  Bq.  475  (1879). 
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pursuit,  of  its  appropriate  branch.^'  The  formation  of  a  corpora- 
tion to  sell  lumber  through  it,  which  one  had  contracted  to  sell 
exclusively  through  certain  agents,  will  not  be  allowed  to  evade 
the  contract.'*  In  the  case  of  a  sale  by  one  of  a  trade-mark  and 
then  sale  of  an  infringement  upon  it  to  a  dummy  corporation 
formed  and  controlled  by  himself,  the  court  enjoined  him  from 
manufacturing  or  selling  the  trade-mark.'^  Where  an  insolvent 
bank  incorporated  a  trust  company  and  owns  all  its  stock  in  the 
names  of  dummies,  thereby  becoming  debtor  of  the  trust  company, 
the  court  will  ignore  the  corporation.'^  Because  of  the  greater 
liberality  of  the  incorporation  laws  of  some  States,  it  is  a  com- 
mon practice  to  incorporate  therein  with  no  intention  of  doing 
business  there,  but  with  the  purpose  of  doing  all  the  corporate 
business  beyond  the  limits  of  the  corporating  State.  The  courts 
of  Massachusetts  hold  such  incorporation  to  be  fraudulent  and 
void,  and  that  the  "dummy''  stockholders  are  liable  as  partners,'^ 
and  long  ago  it  was  so  held  in  New  Jersey,'*  whoSe  corporation 
laws  now  are  ingeniously  formed  for  incorporation  of  the  very 
companies  under  consideration.  Injunction  was  denied  there 
against  such  corporation  doing  business,  where  the  ground  was 
that  it  had  no  office  in  the  State  and  was  incorporated  there,  with- 
out any  intention  to  do  business  there.''  The  New  York  court 
of  appeals  holds  that  doing  business  by  the  citizens  of  a  State 
under  the  form  of  a  foreign  corporation,  is  according  to  the 
comity,  of  States,  and  not  contrary  to  public  policy,  and  refuses 
to  hold  the  stockholder  of  such  companies  liable  as  partners,  the 
court  sa)'ing:  "We  think  the  recognition,  in  our  State,  of  the 
rights  hitherto  conceded  in  our  courts  to  foreign  corporations,  is 
neither  injurious  to  our  interests,  repugnant  to  our  policy,  nor 
opposed  to  the  spirit  of  our  legislation.  ...  It  would  be 
neither  provident  nor  just  to  inaugurate  a  rule  which  would  un- 
settle the  security  of  corporate  property  and  rights,  and  exclude 
others  from  the  enjoyment  here,  of  privileges  which  have  always 
been  accorded  to  us  abroad.  ...  A  corporation  is  an  arti- 
ficial being,  and  has  no  dwelling,  either  in  its  office,  its  ware- 

33  Kendall    v.    Klapperthal    Co.,  3'  Montgomery    v.    Forbes,    14S 

202  Pa.  St.  596  (1902).  Mass.  249   (1849). 

3*  Hagy  V.  McGFuire,  147  Pa.  St.  38  Hill  v.  Beach,  12  N.  J.  Eq.  3X 

187   (1892).  (1858). 

35  Le   Page   Co.  v.    Russia,   etc.  39  Stockton    v.     American,    etc. 
Co.,   51  Fed.   941    (1892).  Co.,  55  N.  J.  Bq.  352   (1897). 

36  Fisher  v.  Adams,  63  Fed.  674 
(1894). 
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houses,  its  depots,  or  its  ships.  .  .  .  The  grant  of  franchises 
without  restriction,  is  equivalent  to  a  specific  authority  to  exer- 
cise them  wherever  tlie  company  might  find  it  convenient  or 
profitable,  whether  within  or  without  the  limits  of  the  State  of 
Connecticut."  *"  The  weight  of  authority  is  in  support  of  this 
view  of  the  New  York  court, — that  a  company  may  organize 
under  the  laws  of  one  State  and  transact  its  business  beyond  its 
limits.*^  But  the  corporation  and  the  State  creating  it  must  both 
act  in  good  faith;  and  so,  a  subscription  to  a  "dummy"  corpora- 
tion, organized  in  New  Jersey  to  enable  a  New  York  corporation 
to  do  business  in  New  Jersey,  without  making  the  deposit  re- 
quired by  the  latter  State,  was  held  recoverable  back  by  the  sub- 
scriber.*^ Some  States,  by  the  laxity  of  their  enabling  acts  and 
low  charge  of  fees,  have  invited  incorporation  by  non-residents, 
having  a  nominal  office  and  "dummy  directors"  within  the  State, 
but  with  no  intent  to  do  business  there;  on  the  contrary,  intend- 
ing to  do  business  elsewhere  where  its  principal  directors  and 
stockholders  live.  So  much  has  the  practice  grown,  that  these 
corporations  have  become  known  as  "tramp  corporations."  In 
cases  of  such  evasion  of  the  spirit  of  the  law  some  States^  have 
forfeited  the  charter.*^  Others  ignore  such  incorporation  and 
hold  the  corporators  liable  as  partners.**  "No  rule  of  comity  will 
allow  one  State  to  spawn  corporations,  and  send  them  into  other 
States  to  do  business  there  when  said  first-mentioned  State  will 
not  allow  them  to  do  business  within  its  own  borders."  *^  In 
Texas  and  in  Massachusetts  such  an  incorporation  will  not  pro- 
tect its  members  from  liability  as  partners.**  But  they  will  not 
be  held  liable  as  partners  where  there  is  no  fraud  or  evasion  of 
the  laws  of  the  State  of  incorporation.*^ 

40  Merrick  v.  Van  Santvoord,  34  45  Landgrant,  etc.  Co.  v.  Coffey 
N.  Y.  208   (1866).  Co.,  6  Kan.  245,  et  al. 

41  Demarest  v.  Flack,  128  N.  Y.  46  Empire  Mills  v.  Alston,  15  S. 
205  (1891);  Missouri  Lead  Co.  v.  W.  200  (Tex.  Civ.  App.),  12  L.  R. 
Reinliard,  114  Mo.  218  (1893);  A.  366,  with  notes;  Montgomery 
North,  etc.  Co.  v.  People,  147  111.  v.  Forbes,  148,  Mass  249. 

234   (1893) ;   Clarke  v.  Central  R.  47  Demarest  v.  Flack,  128  N.  Y. 

R.,  50  Fed.  338   (1892);  Newburg  205,  13  L.  R.  A.  854;   Merrick  v. 

v.'weare,  27  Ohio  St.  343   (1875).  Van   Santvoord,    34    N.    Y.    208; 

42  Seeber  v.  People's,  etc.  Assn.,  Missouri,  etc.  Co.  v.  Reinhard, 
36  N.  Y.  App.  Div.  312   (1899).  114  Mo.  218;  Lancaster  v.  Amster- 

43  state  V.  Park,  etc.  Lumber  dam,  etc.  Co.,  140  N.  Y.  176;  Tide 
Co.,  58  Minn.  330.  supra,  §  132;  Migration  of  Corpo- 

44  Montgomery   v.    Forbes,    148,  rations. 
Mass.  249;  Hill  v.  Beach,  12  N.  J. 

Eq.  31. 
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§  142.  Definition. — "A  by-law  is  a  permanent  and  continu- 
ing rule  for  the  government  of  the  corporation  and  its  officers."  ^ 
A  by-law  is  a  private  law,  or  general  rule,  adopted  by  a  private 
corporation,  or  unincorporated  voluntary  association,  for  its  gov- 
ernment. The  office  of  a  by-law  is  to  prescribe  the  duties  of'  the 
members  toward  the  corporation,  and  among  themselves;  control 


1  North,  etc.  Co.  v.  Bishop,  103   "Wis.  492   (1899). 
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its  officers  and  agents,  and  regiilate  the  management  of  the  busi- 
ness of  the  corporation.^  A  by-law  when  adopted  by  the  corpo- 
ration is  as  much  a  law  of  the  corporation  as  though  its  provis- 
ions had  been  a  part  of  its  charter.^ 

•  §  143.  By-law  distinguished  from  ordinance. — A  rule  or 
law  for  the  government  of  a  municipal  corporation  is  generally 
called  ordinance.  What,  in  Arnerica,  are  generally  known  as 
municipal  ordinances,  are  termed  by-laws  in  many  of  the  English 
cases,  cited  upon  the  subject.*  By-law  was  originally  applied  to 
the  laws  and  ordinances  of  municipal  and  other  public  corpora- 
tions. Those  ordinances  are  local  laws,  prescribed  by  public  of- 
ficers under  legislative  power  delegated  by  the  State,  whereas, 
by-laws  are  rules  prescribed  under  authority  of  the'  members  of 
a  private  corporation.^  Ordinances  bind  all  within  the  territorial 
jurisdiction  of  the  municipal  corporation,  strangers  as  well'  as 
corporators,  and  with  or  without  their  assent,  but  by-laws  of  a 
private  corporation  have  no  binding  force  upon  any  one  without 
his  assent,  express  of  implied.'' 

§  144.  By-law  distinguished  from  resolution.— A  by-law 
may  be  in  the  form  of  a  resolution,  and  require  the  same  solemni- 
ties to  pass  it,  but  a  resolution  is  not  necessarily  a  by-law.  A  by- 
>  law  must  be  general  and  not  for  the  benefit  or  detriment  of  any 
particular  person,  but  a  corporate  resolution  may  be  aimed  at  a 
single  individual,  as,  to  exclude  a  certain  director  from  enjoy- 
ment of  his  rights.'''  A  mere  resolution  in  reference  to  a  particu- 
lar case,  and  not  of  general  application  does  not  constitute  a  by- 
law,' and  where  the  statute  requires  the  by-laws  to  be  in  writing, 
a  resolution  not  in  writing  is  not  a  by-law.° 

2  Flint  V.  Pierce  (1868),  99  « Black  and-  White  Smith's 
Mass.  68,  96  Am.  Dec.  691;  Norris  Soc.  v.  Van  Dyke  (1836),  2 
V.  Stamps  (1614-1625),  Hohart  Whart.  (Pa.)  311;  Cudden  v. 
211a,  1  Smith  Cas.  209;  Ireland  Bstwick  (1704),  6  Mod.  124;  Bank 
v.  Globe  Milling  Co.  (1898),  21  R.  of  Holly  Springs  v.  Pinson 
I.  9,  79  Am.  St.  Rep.  769.  (1880),   58   Miss.   435;    Morgan  v. 

3  Kent  V.  Quicksilver  Mining  Bank  of  North  America  (1822), 
,Co.,  78  N.  Y.  159    (1879).  8   Serg.   &  R.   P.  88,   11  Am.  Dec. 

*Dil:  Mun.  Corp.,  §  244,  Gas  Go.  575;    Boisot  on-  By-Laws,  p:  2:' 
V.   San  Francisco,  9  Cal.  453;    St.  t  people   v.   Throop    (1834),    12 

Paul  V.  Coulter,  12  Minn.  41;  Ash-  Wend.     183;     Goddard     v.     Mer- 

ton    V.    Ellsworth,    48     111.     299;  chants'   Exchange    (1880),   9    Mo. 

Blanchard  v.  Bissell,  11  Ohio  St.  App.  290;    Drake  v.  Hudson,   etc. 

96;  Morawitz  Pr.  Corp.  491,  596;  R.  R.  Co.  (1849),  7  Barb.  508,  540. 
Ireland     v.      Globe     Milling     Co.  s  Budd   v.   Multnomah    St.    Ry. 

(1898),  21  R.  I.  9,  79  Am.  St.  Rep.  Co.   (1887),  15  Ore.  413. 
769.  '  Dunston  v.  Imperial  Gas  Light 

sLumly  on  By-laws,  Ch.  1,  Defi-  &  C.  Co.  (1831),  3  Barn.  &  Adol. 
nition.  125. 
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§  145.  By-laws  distinguished  from  regulations. — ^The  regu- 
lations of  railroad  companies  and  other  common  carriers  for 
guidance  of  their  passengers,  shippers  and  employees,  are  binding 
upon  all  persons  dealing  with  the  company.  They  are  often  not 
in  writing,  and  emanate  from  the  corporate  officers,  while  by- 
laws of  a  strictly  private  corporation  are  binding  upon  the  mem- 
bers or  shareholders  by  virtue  of  their  contract  of  membership, 
but  do  not  bind  strangers,  and  are  generally  in  writing  and 
adopted  by  the  board  of  directors.^"  Similarly,  the  regulations 
of  savings  banks  bind  the  depositors  as  part  of  their  contract  with 
the  bank,  whether  or  not  they  are  shareholders  therein.^^ 

§  146.  "Constitution"  of  unincorporated  associations. — ^The 
constitutions  of  benefit  and  other  societies,  distinguished  from 
the  charter,  are  by-laws  in  fact,  though  not  so  named.^^ 

§  147.  General  observations. — Among  the  few  powers  to  be 
exercised  directly  by  the  stockholders  is  that  of  making  the  cor- 
porate by-laws.  If  the  statute  enumerates  the  purposes  for  which 
by-laws  may  be  passed,  none  others  can  be  adopted.^^  The  board 
of  directors  have  no  power  to  adopt  by-laws,  unless  it  is  expressly 
given  by  statute.^*  The  stockholders  cannot  delegate  to  the  di- 
rectors the  exclusive  right  to  make  by-laws.^'  The  charter  pre- 
vails, wherein  a  by-law  conflicts  with  it.'^"  A  by-law  may  be  good 
in  part,  and  void  as  to  other  parts. ^^  A  by-law  that  is  arbitrary, 
unreasonable  and  unjust  will  be  disregarded  by  the  courts.^'  A 
by-law  requiring  differences  between  the  corporation  and  its 
stockholders  to  be  arbitrated  cannot  be  enforced,^'  nor  a  by-law 
allowing  a  stockholder  to  return  his  stock  to  the  corporation  at 
a  fixed  price,^"  nor  a  by-law  releasing  stockholders  from  their 

10  state  V.  Overton  (1854),  24  1*  North,  etc.  Co.  v.  Bishop,  103 
N.  J.  Law,  440,  61  Am.  Dec.  675.  "Wis.  482  (1899) ;  Brinkerhoff,  etc. 

11  People's  Savings  Bank  v.  Co.  v.  Home,  etc.  Co.,  118  Mo.  447 
Cupps  (1879),  91  Pa.  St.  315;  Bur-  (1893). 

rill   V.   Dollar    Savings   Bank,   92  is  Alters     v.     Journeymen,    etc. 

Pa.   St.  134;    Supreme  Command-  Assn.,     19     Pa.     Supp.     Ct.     272 

ery  v.  Ainswortn   (1882),  71  Ala.  (1892). 

436.  18  Republican,  etc.  v.  Brown,  58 

12  Supreme    Lodge   K.    of   P.  v.  Fed.  Rep.  644  (1893). 

Knight    (1889),    117   Ind.  195,    20  i7  Burden  v.  Burden,  159  N.  Y. 

N.  E.  479;    Supreme  Lodge  K.  of  287  (1899). 

P.    V.    Kutsoher    (1899),    119    111.  is  Banigan  v.  United  States,  etc. 

340,   53  N.  B.   620;    Domes  v.  Su-  Co.,  22  R.  L  45   (1901). 

preme  Lodge  K.  of  P.   (1898),  75  lo  State  v.  North  American,  etc. 

Miss.  466,  23  So.  191.  Co.,  31  South.  Rep.  172  (La.  1902). 

13  Ireland  v.  Globe,'  etc.  Co.,  19  20  Vercoutere  v.  Golden,  etc 
R.   I.  180    (1895).  Co.,  116  Cal.  410    (1897). 
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statutory  liability  to  creditors,"  nor  a  by-law  to  limit  the  lia- 
bility of  a  benefit  association  to  policy-holders  on  policies  already 
issued,^^  or  to  change  the  amount  to  which  a  member  of  a  build- 
ing association  is  entitled,  upon  his  withdrawal.^^  The  by-laws 
may  properly  forbid  the  members  of  an  exchange  to  carry  on 
deals  outside  of  the  exchange.^*  An  exchange  cannot  amend  its 
by-laws  to  authorize  distribution  among  its  members  of  a  fund 
accumulated  for  benefit  of  the  widows  and  children  of  deceased 
members, ^^  or  to  make  ineligible  to  the  ofEce  of  director  one  who 
is  an  attorney  against  the  corporation  in  a  pending  suit.-"  The 
by-laws  of  a  plumbers'  association  providing  payment  of  a  fine 
by  any  member  for  doing  work  in  competition  with  another  mem- 
ber, is  illegal. ^^  Upon  the  renewal  of  a  charter,  the  by-laws  con- 
tinue ;  ^'  courts  will  not  take  judicial  notice  of  corporate  by-laws.^' 
A  by-law  may  regulate  or  modify  the  constitution  of  a  corpora- 
tion, but  it  cannot  alter  it.'" 

§  147a.  The  province  of  by-laws. — Persons  who  form 
themselves  into  voluntary  associations  may  agree  to  be  governed 
by  such  rules  as  they  see  fit  to  adopt  so  long  as  they  are  not  im- 
moral, contrary  to  public  policy,  or  in  contravention  of  the  law 
of  the  land.'^  In  the  case  of  corporations,  however,  there  are 
two  additional  requisites  of  a  valid  by-law,  to  wit,  that  it  be  rea- 
sonable ^^  and  that  it  be  in  conformity  with  the  charter  or  en- 
abling act.''  In  this  connection  it  should  be  noted  that  express 
authority  to  make  ordinances  in  certain  cases  and  for  certain 
purposes  is  exclusive  by  implication  of  all  others.'*  It  is  within 
the  province  of  the  by-laws  to  provide  for  the  appointment  of 
inspectors  of  elections  by  the  president  of  the  company ;  '^  and 

21  Wells  V.  Black,  117   Cal.  157  29  Simpson    v.    South   Carolina, 

(1897).  etc.  Co.,  59  S.  C.  195   (1900). 

=2  Weber  v.  Supreme  Tent,  etc.,  so  Kent  v.  Quicksilver  M.  Co.,  78 

172  N.  Y.  490   (1902).  N.  Y.  159   (1879). 

23  Intiso  V.  State,  etc.  Assn.,  53  31  White  v.  Brownell,  2  Daly, 
Atl.  Rep.  206   (N.  J.  1902).  329,  359;  Hyde  v.  Woods,  2  Sawy. 

24  American,  etc.  Co.  v.  Chicago,  655,  659 ;  Note  to  Austin  v.  Sear- 
etc.  Exchange,  143  111.  210  (1892).  ing,  69  Am.  Dec.  672. 

23  Parish     v.     New     York,     etc.  32  yide  infra,  §  159. 

Exch.,  169  N.  Y.  34   (1901).  sa  yide  infra,  %  UO.     See  further 

26  Cross  V.  West  Virginia,  etc.  as  to  what  may  be  adopted  as 
Ky.,  37  W.  Va.  342  (1892).  by-laws    by    private    corporations, 

27  Bailey  v.  Association  of  Mas-  85  Am.  Dec.  617,  622. 

ter  Plumbers,   etc.,   103   Tenn.   99  34  New    Orleans    v.   Philippi,    9 

(1899).  La.  Ann.  44. 

23  Campbell  v.  Watson,  62  N.  J.  36  Commonwealth  v.  Woelper,  3 

Bq.  396   (1901).  Serg.  &  R.  29. 
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to  regulate  the  counting  of  ballots,  as,  for  example,  to  direct  that 
none  shall  be  counted  which  contain  anything  besides  the  name 
of  the  officer  voted  for.^^  Where  the  charter  is  silent  as  to  what 
number  of  directors  shall  constitute  a  quorum,  but  confers  upon 
them  the  power  to  make  by-laws  necessary  and  convenient  for  its 
business,  they  may  lawfully  fix  the  quorum  by  by-law.**^  So,  also, 
a  by-law  may  validly  prescribe  the  qualifications  of  officers  where 
they  are  not  prescribed  by  statute  or  charter,^^  or  the  qualifica- 
tions of  applicants  for  admission.^"  Charter  power  to  adopt  by- 
laws "for  the  regulation  of  its  affairs"  and  "the  transfer  of  stock," 
gives  the  company  power  to  create  by  by-law  a  lien  upon  shares 
for  debts  due  it  from  the  holders.^"  But  it  has  been  held  that 
charter  or  statutory  authority  to  pass  by-laws  regulating  the  con- 
duct of  the  corporate  "officers," — nothing  being  said  about  the 
transfer  of  stock, — does  not  confer  the  power  to  make  a  by-law 
subjecting  the  transfer  of  shares  to  the  lien  of  the  company.*^ 
And  it  remains  doubtful  whether  the  corporation  may  create  a 
lien  by  by-law,  in  the  absence  of  express  or  implied  authority  in 
its  charter  or  in  some  statute  of  the  State. *^  A  corporation  may 
for  its  own  security  enact  a  by-law  requiring  its  clerk  to  be  sworn ; 
but  it  cannot  avail  itself  of  his  omission  to  take  the  oath  in  de- 
fense of  an  action  against  it.*' 

§  148.  Power  to  make  by-laws.  Is  incidental  to  corporate 
existence. — The  power  to  make  by-laws  is  incidental  to  the 
grant  of  corporate  existence.  It  is  implied  in  the  charter  whether 
expressly  given  or  not.^*    It  is  usually  expressed  in  the  charter 

36  Commonwealth  v.  Woelper,  3  Taylor  on  Corporations,  §  601. 
Serg.  &  R.  29.  Cf.  Tuttle  v.  Walton,  1  Ga.  43. 

37  Hoyt  V.  Sheldon,  3  Bosw.  *i  Delaware,  etc.  R.  Co.  v.  Ox- 
267;  Hoyt  v.  Thompson  (1859),  ford  Iron  Co.,  38  N.  J.  Eg.  340,  and 
19  N.  Y.  207.  the      reporter's    notes      thereto; 

38  Queen,  v.  Saddlers'  Co.,  3  El.  Beach  on  Railways,  §  390. 

&  B.  42;   s.  c.  32  L.  J.  Q.  B.  337.  42  See  Angell  &  Ames  on  Corpo- 
30, Rex  V.  Surgeons'  Co.,  2  Burr.  rations    (10th   ed.),    §§    355,   356; 
892,    where   a  by-law   that   appli-  Beach  on  Railways,  §  390;   1  Pot- 
cants  should  pass  an  examination  ter's    Corporations,     §§    267-269; 
upon  their  knowledge    of    Latin,  Field  on  Corporations,  §§  136-138; 
was  upheld  as  reasonable.  Green's  Brice's  Ultra  Vires    (2nd 
40  Pendergast  v.  Bank  of  Stock-  ed.),  15,  note;  Morse  on  Banking 
ton  (1871),  2  Sawy.  108;  Brent  v.  (2nd  ed.),  505;  Overton  on  Liens, 
Bank  of   Washington,    10   Peters,  §§  82-86;  Sargent  v.  Franklin  Ins. 
'   596;     Cunningham     v.     Alabama,  Co.,  8  Pick.  90;  s.  c.  19  Am.  Dec. 
etc' Trust  Co.,  4  Ala.  652;   Spur-  306;   Boisot  on  By-Laws,  p.  61. 
lock  V.  Pacific  R.  Co.,  61  Mo.  319;  43  Hastings  v.   Blue  Hill  Turn- 
Byron  V.  Carter,  22  La.  Ann.  98;  pike,  9  Pick.  80. 

44  Thomas  v.   Dakln,   22   Wend. 
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or  statute  of  incorporation,  but  where  the  power  is  expressly  given 
only  for  specified  purposes,  a  by-law  for  a  purpose  not  specified 
is  invalid,  however  reasonable  it  may  be,  because  the  enumeration 
of  certain  purposes  is  an  implied  exclusion  of  others.*'^  The  right, 
to  make  by-laws  rests  upon  the  implied  agreement  of  the  share- 
holders or  members  in  forming  the  company.*'  Therefore  by- 
laws oppressive,  unequal  or  otherwise  subversive  of  their  con- 
tract of  incorporation  are  unauthorized  and  void.*'' 

§  149.  Of  unincorporated  associations. — Private  associa- 
tions for  trade  or  commerce,*'  clubs,*"  colleges,^"  religious  so- 
cieties ^^  and  other  voluntary  associations,  though  unincorporated, 
have  like  incidental  power  of  corporations  to  make  by-laws,  but 
they  may  not  make  by-laws  for  expulsion  or  disfranchisement  of 
members,  without  reasonable  grounds  therefor.^^  Such  associa- 
tions may  adopt  whatever  rules,  however  unreasonable,  if  not 
immoral,  contrary  to  public  policy,  or  law  of  the  land,^'  but  cor- 
porations have  the  additional  requisites  that  their  by-laws  must 
be  reasonable,^*  and  in  conformity  with  the  charter  or  enabling 
act.'^  Charitable  corporations  have  no  incidental  power  of  leg- 
islation, contrary  to  the  regulations  or  conditions,  which  the 
founder  alone  has  provided.  He  alone  has  the  right  to  prescribe 
for  the  dispensation  of  his  charity.^" 

9   (1839);  Norris  v.  Staps   (1614-  48  Taverner's  Case,   Raym.   446; 

1625),  Hobart  211a,  1  Smith  Cas.  Stationer's  Co.  v.  Salisbury,  Comb. 

209;    Child  v.   Hudson's   Bay   Co.  221. 

(1723),  2  P.  Wm's,  207, 1  Keener's  4s  Hodgkinson  v.  Exeter,  Xi.  R. 
Cas.  744;  Matthews  v.  Associated  A.  5  Eq.  63;  Lyttleton  v.  .Black- 
Press  of  St.  of  N.  Y.  (1893),  136  burn  (1876),  33  Law  T.  (N.  S.) 
N.  Y.   333,   32  Am.   St.  Rep.  741;  643. 

Bailey  v.    Association    of   Master  so  Rex  v.  College  of  Physicians 

Plumbers    (1899),   103    Tenn.    99,  (1771),  7  Term  Rep.  282. 

46  L.  R.  A.  561.  5i  Long  v.   Gray,  9   Jur.    N.    S. 

45. Ireland  v.  Globe  M.  &  R.  Co.  805;    Commonwealth    v.    St.    Pat- 

(1895),  i9  R.   I.  180,  61  Am.  St.  rick,    etc.    Soc,   2   Bunn.   Pa.   441 

Rep.    756,    2    Keener's  Cas.   745;  (1810),  4  Am.  Dec.  453. 

Child  V.  Hudson's  Bay  Co.  (1723),  52  Evans  v.  Philadelphia    Club, 

2   P.  Wm's.  207;    State  v.   Fergu-  50  Pa.   St.  107    (1865);   People  v. 

son  (1856),  33  N.  H.  424.  City  of  Chicago  B.  of  T.,  45  111. 

46  Martin    v.    Nashville    (1865),  112    (1867). 

2  Coldw.  (Tenn.)  418;  Englehardt  53  white  v.  Brownell    (1868),  2 

V.  Fifth  Ward    (1896),   148  N.  Y.  Daly  329,   359. 

281,  35  L.  R.  A.  289;  Case  of  Sut-  54  Hyde     v.    Woods     (1871),     2 

ton's    Hospital,     10     Coke,    30,     2  Sawy.  655. 

Cum.  Cas.  14.  55  Reg.    v.    Dulwich   College,     8 

"People  v.  Crossley  (1873),  69  Eng.  L.  &  Eq.  385. 

111.     195;     Kearney     v.    Andrews  ss  phlUips  Academy  v.  King,  12 

<1854),  10  N.  J.  Eq.  70.  Mass.  546. 
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§  150.  No  corporate  power  conferrable  by  by-law. — No  by- 
law can  add  to  the  corporate  powers,"'  or  authorize  any  power 
foreign  to  the  corporate  purposes,  as  set  out  in  the  articles  of  in- 
corporation.^'  Any  by-law  whose  subject  is  alien  to  the  nature 
of  the  corporation  is  ultra  vires  and  void."°  Nor  can  any  by- 
law detract  from  the  corporate  powers,  though  a  by-law  may 
limit  the  authority  of  any  corporate  ofScer,  by  prohibiting  acts, 
though  they  be  authorized  by  the  charter.*" 

§  151.  In  whom  the  power  to  make  is  vested. — If  the  char- 
ter or  articles  of  association  be  silent  in  regard  to  what  integral 
part  of  the  corporate  body  shall  be  vested  with  the  power  to  make 
by-laws  for  the  government  of  its  affairs,  it  will  be  deemed  to  be 
lodged  in  the  members  at  large.°^  But  if  by  charter  it  be  ex- 
pressly vested  in  some  integral  part  thereof,  such  as  the  board 
of  trustees,  or  directors,  the  right  in  the  body  at  large  is  by  im- 
plication taken  away.°°  Where,  however,  the  charter  authorizes 
a  select  body  within  the  corporation  to  adopt  by-laws,  a  majority 
of  that  body  is  the  least  number  that  can  constitute  a  quorum  for 
the  purpose.*^  Although  the  power  of  making  by-laws  be  vested 
in  the  managers  of  the  corporation  and  not  in  the  stockholders, 
a  by-law  passed  at  a  meeting  called  as  a  stockholders'  meeting 
will  be  valid  if  the  stockholders  and  managers,  being  the  same 
persons,  were  all  present  and  participated."* 

In  the  shareholders  or  members. — The  power  to  make  by-laws 
is  in  the  shareholders  or  members,  unless  otherwise  provided  by 
the  charter  or  articles  of  incorporation,  or  valid  usage  to  the  con- 
trary."" 

67  state  v.  Utter,  34  N.  J.  Law,  C.  24;  Tome  v.  Parkersburg  B.  R. 

489;    Traders,'  etc.  Co.  v.  Brown,  Co.,  39  Md.  36,  17  Am.  Rep.  540. 

142      Mass.      403;      Andrews     v.  «i  Morton    Gravel    Road    Co.    v. 

Union  Mut.  Fire  Ins.  Co.   (1854),  Wysong   (1875),  51  Ind.  4;   Com- 

37    Me.    256;     Steiner  v.   Steiner  monwealth  v.  Woelper,  3  Serg.  & 

(1898),  120  Ala.  128.  R.  29;  s.  c.  8  Am.  Dec.  628;  Juker 

58  Guinness    v.    Land    Corpora-  v.  Commonwealth,  20  Pa.  St.  484; 

tion  of  Ireland,  22  Ch.  Div.  349;  Kearny  v.  Andrews  (1854),  10  N. 

Phillips    Academy    v.     King,     12  J.  Eq.  70;   People  v.  Crossley,  69 

Mass.   546;    Reg.   v.  Dulwich  Col-  111.  195. 

lege,  8  Bng.  L.  &  Eq.  385;   Phil-  «2King  v.   Westwood,    4    Barn. 

lips  V.  Berry,  1  Ld.  Raym.  8.  &  C.  798,  cited  by  Lumley  on  By- 

50  People   V.   Chicago    Board   of  Laws,  12. 

Trade   (1867),  45  111.  118;   Taylor  ea  Ex  parte  Willcocks   (1827),  7 

V.  Griswold  (1834),  14  N.  J.  Law,  Cow.  402. 

227.  «*  People     v.     Sterling     Manuf . 

60  Kelly  V.  Mobile  B.  &  L.  Assn.,  Co.  (1876),  82  111.  457. 

64  Ala.  501 ;   First  National  Bank  es  Morton    Gravel    Road    Co.   v. 

of  Wash.  V.  Eureka  L.  Co.,  123  N.  Wysong  (1875),  51  Ind.  4;  Com- 
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In  the  directors. — The  charter  or  gene/al  law  often  vests  the 
power  to  make  by-laws  in  the  directors,  instead  of  the  sharehold- 
ers, but  it  is  immaterial  by  whom  the  power  is  exercised,  if  by 
duly  authorized  persons. 

Delegation  of  the  power. — ^Where  the  power  is  in  the  share- 
holders or  members  they  may  delegate  it  to  a  select  body,  as  to  the 
directors."'  A  by-law  which  gives  control  of  the  corporate  affairs 
to  persons  outside  of  the  corporation  is  void."^  But  the  legis- 
lature cannot  in  any  instance  so  far  delegate  its  powers  as  to 
confer  upon  a  corporation  authority  to  enact  by-laws  which,  with- 
in the  sphere  of  their  operation  would  be  practically  a  repeal  of 
the  statutes  of  the  State  or  an  abrogation  of  the  common  law.'* 
A  corporation  cannot  by  by-law  vest  its  management  in  an  execu- 
tive committee,  when  in  the  charter  or  enabling  act  it  vests  the 
management  in  the  board  of  directors."'  But  a  banking  associa- 
tion may  by  by-law  entrust  to  separate  committees  of  the  directors 
exclusive  charge  of  its  several  distinct  departments.^"  When  the 
board  of  directors  has  general  authority  to  pass  by-laws  it  cannot 
alter  or  amend  a  by-law  adopted  by  the  shareholders  as  a  limita- 
tion of  the  directors'  ppwers.'^^ 

§  152.  Quo'rum. — Where,  however,  the  charter  authorizes  a 
select  body  within  the  corporation  to  adopt  by-laws,  the  majority 
of  that  body  is  the  least  number  that  can  constitute  a  quorum  for 
the  purpose.'^  If  the  charter  contains  no  provision  to  the  con- 
trary, the  majority  may  prescribe  how  many  directors  shall  con- 
stitute a  quorum,  and  the  powers  of  the  whole  board  may  be  ex- 
ercised by  such  quorum  at  any  meeting.^*  The  charter  may  re- 
quire larger  vote  to  adopt  a  particular  by-law  and  unless  other- 
wise provided,  a  majority  must  be  present  and  vote  to  constitute 
a  quorum.''*      The  by-laws  may  lawfully  provide  that  less  than 

monwealth  v.   Woelper    (1817),   3  es  Seneca  County  Bank  v.  Lamb, 

Serg.   &  R.   29,   s.  c.   8  Am.  Dec.  26  Barb.  595. 

628;    Juker  v.  Commonwealth,  20  69Tempel  v.  Dodge    (1895),   89 

Pa.  St.  484;  Kearny   v.   Andrews  Tex.  69. 

(1854),  ION.  J.  Bq.  70.  fo  Palmer    v.    Yates     (1849),   3 

66  Stevens  V.  Davison  (1868),  18  Sandf.   (N.  Y.)   137. 

Grat.    (Va.)    819;    Cahiil  v.  Kala-  'i  Stevens  v.  Davison  (1868),  18 

mazoo    Mut.    Ins.    Co.     (1845).    2  Grat.   (Va.)  819. 

Doug.   (Mich.)   123.  "i^Ex  parte  Willcocks   (1827),  7 

6T  People  V.  Young  Men's  F.  M.  Cow.  402. 

Soc.  (1879),  41  Mich.  67,  1  N.  W.  ts  Hoyt  v.  Thompson  (1859),  19 

931;    Allnutt    v.    Subsidiary,    etc.  N.  Y.  207,  215. 

(1886),    62   Mich.   110,   28   N.   W.  74  Cahill   v.   Kalamazoo    (1845), 

802                                     '  2  Doug.  (Mich.)  124,  43  Am.  Dec. 
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a  majority  of  the  directors  shall  constitute  a  quorum,  as  where 
in  a  board  of  twenty-three  directors  five  were  authorized  to  act,'^ 
but  a  by-law  cannot  authorize  less  than  a  majority  to  act  where 
the  charter  requires  a  majority."' 

§  153.  Adoption  of  by-laws. — It  is  not  essential  to  the  va- 
lidity of  adoption  of  a  by-law  that  it  be  in  writing  or  under  seal. 
It  may  be  adopted  by  the  company's  conduct  as  well  as  by  vote 
at  a  meeting ; ''"'  except  when  expressly  required  by  charter  or  en- 
abling act.  If  the  statute  requires  the  adoption  of  by-laws  after 
corporate  organization,  a  copy  of  the  by-laws  signed  by  the  share- 
holders or  directors  before  organization  is  invalid.''  Where  the 
directors  are  not  given  the  power  to  make  by-laws  under  enabling 
act,  or  act  of  incorporation,  they  must  be  adopted  by  the  share- 
holders at  a  shareholders'  meeting.''''  By-laws  adopted  by  direct- 
ors without  any  authority  are  invalid.'"  By-laws  adopted  by  the 
shareholders  are  invalid  where  the  power  is  vested  in  the  di- 
rectors.''- A  corporation  can  make  no  by-law  after  dissolution 
by  expiration  of  the  period  prescribed  for  its  existence.'^ 

§  154.  Proof  of  adoption. — By-laws  must  be  pleaded  in  any 
action  at  law  involving  them.'^  By-laws,  may  be  proved  by  cus- 
tom or  by  acts  of  acquiescence  of  the  authorized  enacting  parties, 
or  by  acts  and  uniform  procedure  of  the  corporation.'*  Acquies- 
cence in,  and  acting  upon,  presume  regular  adoption.'^  The 
courts  do  not  take  judicial  notice  of  corporate  by-laws,  as  they  do 
of  statutes.  When  in  question,  they  must  be  proved.'^   Proof  may 

TSHoyt  v.  Thompson,  19  N.  Y.  Commandery    (1891),  87  Ga.   426, 

215   (1859).  13  S.  E.  564;  Women's  C.  O.  F.  v. 

TCHoyt  V.  Sheldon,  3  Bosw.  (N.  Condon    (1899),  84  111.  App.  564; 

Y.)   287   (1858;    State  v.  Curtis,  9  Ottawa     Union,     etc.       v.     Scott 

Ney.  325    (1874).  (1865),  24  Up.  Can.  Q.  B.  341. 

^'^  Bank  of  Holly  Springs  v.  Pin-  ss  Harker  v.   Mayor,    17   Wend, 

son,  58  Miss.  421  (1880);  State  v.  (N.  Y.)    199;   Wright  v.  Supreme 

Silva,  130  Mo.  440    (1895) ;    Staf-  Commandery,  87  Ga.  426,  13  S.  B. 

ford  V.  Produce  Exchange,  8  Ohio,  564    (1891);  Women's  C.  O.  F.  v. 

483   (1898).  Condon,  84   111.  App.   564    (1899); 

78  Vercoutere     v.     Golden,     etc.  Ottawa  Union,  etc.    v.    Scott,    24 

Land   Co.,   116  Cal.   410,    48   Pac.  Up.  Can.  Q.  B.  341  (1865). 

375  (1897).  84  State    v.    Curtis,    9    Nev.  335 

T9  North     Milwaukee,      etc.     v.  (1874);     Dist.    Grand     Lodge    v. 

Bishop,  103  Wis.  492   (1899).  Cohn    (1886),    20     111.    App.   344; 

80  Carroll  v.  Mullanphy,  8  Mo.  Henry  v.  Jackson,  37  Vt.  431 
App.  253   (1880).  (1865). 

81  In  re  Klaus,  67  Wis.  405  sg  Marsh  v.  Matthias,  19  Utah, 
<1886).  350    (1899). 

82  Harker  v.  Mayor,  17  Wend.  so  Haven  vl  New  Hampshire 
{N.  Y.)   199;   Wright  v.   Supreme  Asylum  (1843),  13  N.  H.  532. 
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be  by  the  minutes  of  meetings  or  other  corporate  records/''  or  by 
parol  or  other  competent  evidence  in  the  absence  of  record  evi- 
dence.^^  In  proof  of  by-laws  it  is  generally  necessary  to  produce 
them.^'  But  if  they  were  not  entered  on  the  books,  or  if  they  can- 
not be  produced,  the  by-laws  may  be  proved  by  parol  or  by  other 
competent  testimony.""  They  may  be  proved  by  implication,*^ 
by  ancient  usage,°^  by  'the  corporation's  custom  of  doing  busi- 
ness.°'  A  member  of  the  corporation  is  presumed  to  know  the 
by-laws. °*  They  are  evidence  against  its  officers  and  of  their  au- 
thority, whether  corporators  or  not."^ 

§  155.  Estoppel. — By  his  consent  or  other  acquiesence  a 
shareholder  may  be  estopped  to  object  to  the  manner  of  adop- 
tion."' The  adoption  must  be  at  a  meeting  duly  called  and  con- 
ducted as  prescribed  in  the  charter  or  general  law."' 

§  156.  Place  of  adoption. — The  place  of  adoption  must  be 
where  prescribed  by  any  mandatory  provision  of  law,  charter  or 
notice  for  holding  corporate  meeting."*  The  meeting  may  be 
held  at  any  convenient  place,  if  within  the  state.""  If  held  at  a 
different  place  from  that  named  in  the  notice  the  meeting  is  a 
nullity.^  The  presumption  will  be  that  the  meeting  was  held  at 
the  place  prescribed.^  No  subscription  to  stock  is  binding  if 
made  before  adoption  .of  by-laws.^ 

8T  Commonwealth  v.  Woelper,  3  ss  Bank  of  Wilmington  v.  Wol- 

Serg.  &  R.    (Pa.)    29,  8  Am.  Dec.  laston   (1840),  3  Har.   (Del.)   99. 

628   (1817).  98  Morrison   v.    Dorsey,    48    Md. 

88  Union   Bank   of  Maryland  v.  46  (1877). 

Ridgely,  1   Har.  &  G.    (Md.)    324  97  Mutual  Fire  Ins.  Co.  v.  Far- 

(1827).  quhar,  86  Md.  668    (1898). 

89  Lumbard  v.  Aldrich,  8  N.  H.  98  McDaniels  v.  Flower  Brook 
35   (1835).  Manuf.  Co.  (1850),  22  Vt.  274,  and 

90  American    Assn.    v.   Mordock  Vide  supra,  §  147a,  note  39. 

(1894),  39  Neb.  413,  58  N.  W.  107;  99  Commonwealth   v.    Smith,    45 

Frank  V.  Morrison  (1882),  58  Md.  Pa.   St.   59;     Mitchell    v.    Copper 

438;    Espy    v.     American   Legion  Mining  Co.,  8  Jones,  s.  c.  406,  67 

(1893),  7  Kulp.   (Pa.)  134.  N.  Y.  280  (1876). 

91  Union  Bank  of  Maryland  v.  1  Brown  v.  Company,  22  Pillsb. 
Tlldgely,   1  Har.   &  G.    (Md.)    324  Leg.  J.  (N.  S.)  343;  Miller  v.  Bng- 

(1827).  .  lish,  21  N.  J.  Law,  317;  American 

92  Rex  V.  Westwood  (1830),  4  Promotive  Soc.  v.  Pilling,  24  N.  J. 
Barn.   &  C.   786;    Taylor  v.   Gris-      Law,  653. 

-wold   2  Green  C.  &  B.  223  (1834).  2  McDaniels     v.     Flower    Brook 

93  Henry  v.  Jackson,  37, Vt.  431      Co.,  22  Vt.  274   (1850). 

^1865).  3  Carlisle    v.     Saginaw     Valley, 

94  Inhabitants  v.  Morton,  25  Mo.      etc.  R.  R.  (1873),  27  Mich.  315. 
■593;  Buffalo  V.  Webster,  10  Wend. 

^9. 
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§  157.  General  requisites  of  by-laws. — No  power  gives  any 
authority  to  make  by-laws  in  any  way  to  impair  the  obligation 
of  a  contract  between  the  corporation  and  its  members  and  share- 
holders, or  to  deprive  them  of  any  vested  right  under  such  con- 
tract, whether  of  membership  or  otherwise,  nor  under  contract 
with  any  third  person.  Any  such  unauthorized  by-law  is  void 
against  any  non-consenting  member.*  A  by-law  may  not  impair 
a  shareholder's  right  to  vote  at  a  corporate  meeting,"  nor  impose 
on  a  shareholder  an  unauthorized  liability  without  his  consent,' 
but  he  cannot  object  to  a  by-law  adopted  after  he  became  a  mem- 
ber, adopted  under  expressly  reserved  right  to  subsequently  adopt 
by-laws  affecting  his  membership  contract.' 

§  158.  (a)  May  not  impair  vested  rights. — Power  conferred 
upon  the  executive  committee  to  amend  the  by-laws  does  not, 
however,  authorize  them  to  so  amend  as  to  take  away  from  the 
shareholders'  rights,  reserved  for  their  protection.^  As  the  first 
must  be  reasonable,  and  in  accordance  with  principles  of  law,  so 
must  be  the  amendment;  and  so  a  by-law  may  not  conflict  with 
the  charter  of  the  corporation,  or  the  statute  of  the  state,  or  dis- 
turb any  vested  right,'  nor  impair  the  obligation  of  contract 
rights  of  members,  shareholders  or  persons  dealing  with  the 
company,  in  reliance  upon  its  by-laws.^"  The  right  to  modify  a 
contract  does  not  include  the  right  to  repudiate  a  debt  any  more 

4  Northport,  etc.  Assn.  v.  Per-  Schools  ia  Andover  v.  Flint,  13 
kins,  93  Me.  235,  74  Am.  St.  Rep.  Mete.  (Mass.)  543  (1847) ;  Duluth 
342;  People's  Home  Savings  Bank  Club  v.  MacDonald,  74  Minn.  254, 
V.  Superior  Ct.  (1894),  104  Cal.  73  Am.  St.  Rep.  344;  Flint  v.' 
649,  43  Am.  St.  Rep.  147;  Pentz  v.  Pierce,  99  Mass.  68,  96  Am.  Dec. 
Citizens'  Fire,  etc.  (1871),  35  Md.  691  (1868);  Reid  v.  Batonton 
73;  Ireland  v.  Globe  Milling  Co.  Manuf.  Co.,  40  Ga.  98,  2  Am.  Rep. 
(189g),  21  R.  I.  9,  79  Am.  St.  Rep.  563    (1869). 

769 ;    Duluth   Club  v.  MacDonald,  f  Supreme    Commandery   K.    G. 

74  Minn.  254,  73  Am.  St.  Rep.  344;  R.  v.   Ainsworth    (1882),   71  Ala. 

Bergman   v.    St.   Paul,   etc.   Assn.  436,  46  Am.  Rep.  332. 

(1882),.  29    Minn.    275;    Kent    v.  s  Blatchford  v.  Ross   (1868),  54 

Quicksilver    Mining    Co.    (1879),  Barb.  42;    Boisot  on  By-Laws,   9. 

78  N.  Y.  159,  2  Keener's  Cas.  936.  152. 

5  People's  Home  Savings  Bank  «  Lowenthal  v.  Rubber,  etc.  Co., 
V.  Superior  Ct.  (1894),  104  Cal.  52  N.  J.  Eq.  440;  Wist  v.  Grand 
649,  43  Am.  St.  Rep.  147;  Durkee  Lodge,  etc.  (1892),  22  Ore.  271, 
V.  People  (1895),  155  111.  354,  46  29  Am'.  St.  Rep.  603;  Becker  v. 
Am.  St.  Rep.  340;  Brewster  v.  Berlin  Ben.  Soc,  144  Pa.  St.  232, 
Hartley  (1869),  37  Cal.  15,  99  Am.  27  Am.  St.  Rep.  624. 

Dec.  237.  i»  Pellazino    v.    German     Cath., 

8  Kent     V.     Quicksilver   Mining  etc.  Soc.   (1886),  16  Weekly  Law. 

Co.   (1879),  78  N.  Y.  159,  2  Keen-  Bui.  (Ohio)  27. 
er's   Cas.   936;    Trustees  of   Free 
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than  the  reserved  right  of  the  legislature  to  repeal  the  charter  of 
the  corporation  gives  the  right  to  confiscate  its  property.^^  But 
"where  the  only  contract  between  the  society  and  the  member  is 
the  original  contract  under  which  he  became  a  member,  and  that 
provides  for  alterations  of  the  rules,  he  is  bound  by  any  subse- 
quent alteration  that  may  be  made  within  the  authorized  power 
of  alteration,  whatever  the  extent  of  that  alteration  may  be.^** 
Upon  this  question  of  vested  rights  the  most  numerous  class  of 
cases  cited  are  decisions  affecting  the  rights  of  members  of  mutual 
insurance  benefit  societies  and  building  and  loan  associations. 
Though  there  is  much  conflict  among  the  authorities  it  is  gen- 
erally held  that  the  by-laws  enter  into  and  form  part  of  the  con- 
tract of  niembership,  and  whether  referred  to  in  his  certificate 
or  not,^^  except  as  they  are  excluded  as  where  the  certificate  pro- 
vides that  it  and  the  application  for  membership  "shall  consti- 
tute the  complete  and  only  contract."  ^*  But  whether  the  by-laws 
which  form  part  of  the  contract  of  _  membership  exclude  those 
adopted  subsequent  to  the  issue  of  the  certificate  is  a  question 
not  settled  by  the  authorities.^'  It  is  held"  as  to  mutual  insurance 
companies  that  there  is  a  distinction  between  the  rights  of  a  mem- 
ber as  such  and  his  contract  of  insurance,  and  that  while  as  a 
member  he  is  bound  by  any  lawful  amendment  of  the  by-laws, 
his  contract  of  insurance  binds  him  in  no  different  way  than  it 
would  bind  any  stranger  to  the  company  having  a  contract  with 
it.^°  No  by-law  can  be  made  that  would  infringe  a  right  already 
given  and  secured  by  the  contract  of  the  corporation.^^ 

§159.    (b)    They  must'  be  reasonable   and  legal. — By-laws 
should,  of  course,  be  reasonable.^'    Thus  an  integral  part  of  the 

"  Smith  V.  Galloway,  1  Q.  B.  71.  (Mass.)   363;   Becker  v.  Farmers', 

12  Stilwell  V.  People's,  etc.  Assn.  Mut.    Fire    Ins.    Co.     (1882),    48 
(1899),  19  Utah,  257,  57  Pac.  14.  Mich.  610. 

13  Covenant  Mut.,  etc.  T.  Tuttle  "  Kent    v.    Quicksilver    Mining 
(1900),  87  111.  App.  309.  Co.,  78  N.  Y.  159  (1879). 

,    1*  McNeil      v.      Southern,     etc.  isLumley  on  By-Laws,  101.  Un- 

Assn.,  40  App.  Div.  581,  58  N.  Y.  der  the  power  given  by  the  city 

Supp.  117.  ordinances    of     Philadelphia,    the 

IB  Knights    Templars,    etc.    Co.  trustees  of  the  city  gas  works  may 

V.  Jarman  (1900),  44  C.  C.  A.  93;  enforce      reasonable      regulations 

Covenant     Mut.,     etc.     v.     Tuttle  concerning  the  use  of  meters,  and 

(1980),  87  111.  App.  309.  a   regulation  that    all    governors 

16  Insurance      Co.      v.     Connor  shall  he  connected  with  the  pipe 

(1851),   17    Pa.    St.    136;   North-  at  least  a  foot  from  the  meter  is 

westerii,    etc.   v.   Wanner    (1887),  a  reasonable  rule.    Foster  v.  Phil- 

24   111.   App.   388;    Revere  v.  Bos-  adelphia  Gas  Works  Trustees;  12 

ton   Copper   Co.    (1834),   15   Pick.  Phila.  511. 
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body  corporate  is  ndt  to  be  deprived,  by  a  by-law,  of  participation 
in  its  affairs.'-"  A  by-law  providing  that  a  member  of  a  benevo- 
lent association  failing  to  pay  his  dues  should  forfeit  his  right  to 
any  benefits  while  in  arrears  and  for  a  certain  period  after  pay- 
ment, is  void,  being  unreasonable,  vexatious,  oppressive  and  man- 
ifestly detrimental  to  the  interests  of  the  corporation.^"  A  by- 
law providing  for  the  expulsion  of  a  member  from  an  incorpo- 
rated mutual  benefit  society,  whereof  the  right  of  membership 
was  a  valuable  property  right,  'was  judicially  questioned  in  an 
early  Pennsylvania  case,  and  it  was  held  that  a  cause  of  expulsion 
therein  prescribed,  to  wit,  "vilifying"  any  other  member,  was 
bad,  not  being  necessary  for  the  good  government  and  support 
of  the  affairs  of  the  corporation.^'-  Voluntary  associations  may 
agree  to  be  governed  by  such  rules  as  they  choose  to  adopt, 
whether  reasonable  or  not,'^  so  long  as  they  are  not  immoral,  con- 
trary to  public  policy  or  the  law  of  the  land.^'  But  in  the  case  of 
corporations  two  other  requisites  are  essential  to  a  valid  by-law : 
it  must  be  reasonable,^*  and  conformable  to  the  charter,  enabling 
act  and  law  of  the  land.  In  order  to  be  reasonable  it  must  be 
calculated  to  carry  into  effect  the  objects  and  purposes  of  the 
corporation  as  set  out  in  the  charter,^^  and  articles  of  incorpora- 
tion,^°  and  must  not  be  oppressive,  vexatious  or  unequal.^'  A 
by-law  enacted  by  a  majority  of  the  shareholders  providing  for 
forfeiture  of  stodk  for  non-payment  of  calls,  held  not  invalid  as 
against  public  policy  or  beyond  the  corporate  powers. ^^  Where 
the  validity  of  a  by-law  as  to  third  persons  depends  on  its  rea- 

19  Rex  V.  Head,  4  Burr.  2515;  25  state  v.  Tudor,  5  Day,  329; 
Hoblyn  v.  King,  6  Bro.  P.  C.  511;       Came    v.     Brigham,     39     Me.    35 

■  King  V.  West-wood,  7  Bing.  84.  But  (1854);    People  -v.    Sailor's   Snug 

see  King  v.   Bird,   13   East,   367;  Harbor,     54     Barb.     532     (1868); 

King  V.  Westtvood,  4  Barn.  &  C.  Poultney  v.  Bachman,  31  Hun,  49 

781;  s.  c.  7  Bing.  1.  (1883). 

20  Cartan  v.  Father  Matthew,  etc.  26  Cartan  v.  Father  Matthe-w  Soc. 
Soc.  (1869),  3  Daly,  20.  3  Daly,  20    (1869);   State  v.  Mer- 

21  Commonwealth  v.  St.  Pat-  chants'  Exch.,  2  Mo.  App.  96 
rick's  Soc.  (1810),  2  Binn.  (Pa.!  (1876);  Hibernia  Fire  Engine  Co. 
441,  448.  V.  Harrison,  93  Pa.  St.  264  (1880). 

22Blsas  V.  Alford  (1878),  1  City  27  people  v.  Crockett,  9  Cal.  112 

Ct.  Rep.   (N.  Y.)   143.  (1858) ;    Amesbury  v.   Ins.  Co.,   6 

23  White  V.  Brownell,  2  Daly,  Gray,  596  (1856);  Commrs.,  etc. 
329,  359    (1868) ;   Hyde  v.  Woods,  v.  Gas  Co.,  12  Pa.  St;  318. 

2   Sawy.  655,  659    (1871);    Austin  zsLesseps  v.   Architects  Co.   of 

V.  Searing,  69  Am.  Dec.  672,  note  New  Orleans    (1849),  4  La.  Ann; 

(1857).                       -  316;    contrary  to  In  re  Long  Isl- 

24  Foster    v.    Philadelphia    Gas  and  R.  Co.  (1837),  19  Wend.  37. 
Works'  Trustees,  12  Phlla.  511. 
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sonableness,  the  question  is  for  the  jury,^^  but  so  far  as  relates 
to  members  only,  it  is  a  question  of  law  for  the  court  solely,  and 
they  will  construe  it  reasonably  as  to  its  validity.'"  A  shareholder 
only  (but  no  third  person)  can  object  to  a  by-law  as  unreasonable, 
oppressive  or  against  public  policy,  where  it  operates  as  forfditiire 
of  stock  in  the  association  by  reason  of  the  shareholder's  non- 
compliance with  the  by-law.'^  To  be  reasonable,  a  by-law  must 
be  general  in  its  application,  and  affect  shareholders  and  mem- 
bers, all  alike,  tinder  like  circumstances.  By-laws  must  operate 
equally  upon  all  within  the  sphere  of  their  operation.  They  may 
not  be  for  the  benefit  or  detriment  of  any  particular  person.'^  A 
by-law  must  not  make  personal  exemptions  of  a  general  nature, 
from  any  valid  regulation,  binding  the  mass  of  shareholders.^'*  All 
the  by-laws  must  be  reasonable  and  consistent  with  the  general 
principles  of  the  laws  of  the  land,  which  are  to  be  determined  by 
the  courts  when  a  case  is  properly  before  them.^* 

§  i6o.  (c)  Must  be  consistent  with  the  charter  and  law  of  the 
land. — A  by-law  is  void  if  it  is  contrary  to  any  general  law  of 
the  State,  or  settled  principle  of  the  common  law,  or  repugnant 
to  the  law  of  the- land. ^'^  And  the  legislature  cannot  delegate  to 
any  private  corporation  any  power  to  enact  a  by-law,  which,  with- 
in its  sphere  of  operation,  would  contravene  any  statute  of  the 
State  or  common  law  of  the  land.'^  But  a  by-law  of  a  trading 
corporation  is  not  invalid  merely  because  it  establishes  a  rule  in 
regard  to  sales,  different  from  the  common  law.^'^  By-laws  must' 
conform  to  the  charter  or  enabling  act  and  articles  of  association. 

aoCompton  v.  Van   Volkenburg  Soc.    (1879),   41  ,  Mich.    67;    Hyde 

(1870),   34   N.   J.  Law,  5  Vroom.  v.  Woods  (1871),  2  Sawy.  655,  659. 

134;    State  v.  Conkrin   (1874),   34  stKent    v.    Quicksilver    Mining 

Wis.   21;    Morris   &  B.   R.   Co.  v.  Co.,  78  N.  Y.  159   (1879). 

Ayres    (1862),   29    N.   J.   Law    (5  ss  St.   Louis  Perpetual   Ins.   Co. 

Dutch),  393.                          *  V.  Goodfellow   (1845),  9  Mo.  149; 

30  Hibernia  Fire  Bng.  Co.  v.  Ireland  v.  Globe  Mill.  &  Red.  Co. 
Commonwealth  (1880),  93  Pa.  St.  (1895),  19  R.  I.  180.  32  Atl.  921, 
264.  29  L.  R.  A.  429. 

31  Detweiler  v.  Breckenkamp.  sa  Taylor  v.  Griswold,  14  N.  J. 
(1884),  S3  Mo.  45.  Law,  122,  27  Am.  Dec.  33   (1834); 

32  Drake  v.  Hudson  R.  R.  Co.  Seneca  Co.  Bank  v.  Lamb,  26 
(1849),  7  Barb.  508,  540;  Goddard  Barbi  595;  Kent  v.  Quickskilver, 
V.  Merchants'  Exch.  (1880),  9  etc.  Co.,  78  N.  Y.  159  (1879) ;  /n  re 
Mo.  App.  290;  Domes  v.  Supreme  Lighthall  Manuf.  Co.,  47  Hun, 
Lodge  K.  of  P.  (1898),  75  Miss.  258;  Goddard  v.  Merchants'  Bx- 
466,  23  So.  191;  Baltimore,  B.  &  change,  9  Mo.  App.  290  (1880). 
L.  Assn.  v.  Powhatan  Impv.  Co.  sr  Goddard  v.  Merchants'  Bx- 
(1898),  87  Md.  59,  39  Atl.  274.  change   (1880),  9  Mo.  App.  290. 

33  People   V.   Young  Men's,    etc. 
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The  fundamental  law  of  the  corporation  is  its  charter,  and  any 
by-law  contrary  to  its  provisions  or  purposes  is  unauthorized  and 
void.^'  By-laws  may  not  modify  the  articles  of  incorporation  as 
to  any  matter  which  the  enabling  act  requires  to  be  stated  there- 
in.^" The  corporation  can  make  no  by-law  for  any  other  purpose 
than  those  prescribed  in  the  enumeration  of  the  objects  and  pur- 
poses of  incorporation,  when  such  other  purpose  is  impliedly  ex- 
cluded.*" The  corporation  may  make  no  by-law  in  excess  of  its 
corporate  powers.*^  Nothing  can  be  better  settled  than  that  a  by- 
law which  conflicts  with  or  attempts  to  alter  the  constitution  of 
the  corporation  is  void.*''  To  permit  it  to  pass  and  enforce  by- 
laws in  conflict  with  its  charter  "would  be  to  enable  the  corpora- 
tion to  make  a  new  constitution  for  itself  and  thereby  wholly  de- 
feat the  object  of  the  law  which  gave  it  birth."  *^  Thus  by-laws 
of  a  Musical  Mutual  Protective  Union,  which  provide  that  it 
shall  be  the  duty  of  every  member  to  refuse  to  perform  in  any 
orchestra  in  which  are  any  persons  not  members  in  good  stand- 
ing, and  that  it  shall  be  deemed  a  breach  of  good  faith  between 
members  to  employ  a  suspended  or  non-member,  or  to  assist^  in 
a  public  performance  given  wholly  or  in  part  by  amateurs,  and 
imposing  a  penalty  for  the  violation  of  these  provisions,  have  been 

38  Bergman  v.  St.  Paul,  etc.  under  Laws  N.  T.  1875,  c.  267, 
Bldg.  Assn.,  29  Minn.  275,  282  membership  in  which  was  re- 
(1882) ;  Martin  v.  Nashville  Bldg.  striated  to  the  members  of  certain 
Assn.,  2  Coldw.  418;  Child  v.  Hud-  "local  assemblies"  of  the  "Knights 
son's  Bay  Co.,  2  P.  Williams,  207,  of  Labor"  under  the  jurisdiction 
209.  of  "District  Assembly   49."     Sec- 

39  Guiness  v.  Ld.  Corp.  of  Ire-  tion  3  of  the  statute  referred  to, 
land,  22  Ch.  Liv.  349.  provided  for  the  termination    of 

io  Child  V.  Hudson  Bay  Co.,  2  P.  membership  in  the  corporation  by 

Williams,  207,  1  Keener's  Cas.  744;  death,  voluntary  withdrawal,  and 

Ireland  v.  Globe  Mill.  &  Red.  Co.,  expulsion.      And  the    court   held 

19  R.  L  180,  61  Am.  St.  Rep.  756.  that  a  by-law  which  declares  that 

•»i  State  V.  Utter,  34  N.  J.  Law,  the  removal   of  a  local  assembly 

489;   Brewster  v.  Hartley,  37  Cal.  from  the  jurisdiction   of  District 

15,  99  Am.  Dec.  237  (1869).  Assembly  49  shall   be   equivalent 

*2  Kearney  V.  Andrews    (1854),  to  a  voluntary  withdrawal  of  all 

10  N.  J.  Eg.  70;    State  v.  Curtis  membership  in  the  corporation  is 

(1874),  9  Nev.  325;  Queen  v.  Dar-  In  conflict  with  the  statute,  and 

lington  School,  6  Adol.  &  E.  N.  S.  the  removal   for   Insubordination, 

682.  in    which     defendant      took    no 

*3  Diligent  Fire  Ins.  Co.  v.  Com-  part,     from    the    jurisdiction    of 

monwealth  (1874),  75  Pa.  St.  291,  District     Assembly     49,     of     the 

296.      In    New    York    Protective  local     assembly     of     which     de- 

Assn.  V.  McGrath  (1889),  23  N.  Y.  fendant  was  a  member,  will  not 

St.  Rep.   209,   the   defendant  was  doprive  him  of  his  membership  on 

a  member  of  a  corporation  created  that  ground. 
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held  to  be  void  as  arlatrary  and  contrary  to  the  provisions  of  its 
charter,  which  declares  that  its  objects  are  the  cultivation  of 
music  and  the  promotion  of  good  feeling  among  the  members 
of  the  profession,  and  the  relief  of  such  of  their  members  as 
should  be  unfortunate.**  So  also  where  the  salaries  of  certain 
ofBcers  are  fixed  by  charter,  they  cannot  be  changed  by  by-law, 
even  though  the  charter  authorize  the  company  to  fix  the  salaries 
of  officers,  this  provision  applying  only  to  salaries  not  prescribed 
by  the  charter.*"  A  by-law  must  be  consistent  with  the  law  of  the 
land,*°  and  in  so  far  as  it  is  repugnant  thereto  it  is  ineffective  and 
void.  This  is  the  rule  riot  only  where  the  power  to  make  by- 
laws is  derived  incidentally  from  a  grant  of  the  franchise  to  be 
a  corporation,*^  but  also  where  it  is  conferred  by  express  men- 
tion among  the  powers  enumerated  in  the  charter.*'  Not  only 
does  a  general  and  express  legislative  authority  to  make  by-laws 
not  authorize  the  passage  of  such  as  are  in  contravention  of  the 
law  of  the  land,*°  but  the  legislature  cannot  in  any  instance  so 
far  delegate  its  powers  as  to  confer  upon  a  corporation  authority 
to  enact  by-laws  which  within  the  sphere  of  their  operation  would 
be  practically  a  repeal  of  the  statutes  of  the  State,  or  an  abroga- 
tion of  the  common  law.^"  The  fact  that  a  by-law;  was  adopted 
prior  to  the  enactment  of  the  statute  with  which  it  conflicts  does 
not  save  it  from  the  operation  of  the  general  principle  above 

**  Thomas    v.    Musical    Mutual  to  the  general    law    of    the  land. 

Protective  Union  (1888),  17  N.  Y.  that  being  the  rule  to  regulate  the 

St.  Rep.  51,  Daniels,  J.  dissenting.  proceedings    of    artificial    bodies, 

4B  Carr  v.  City  of  St.  Louis,  9  as  well  as  the  conduct  of  natural 

Mo.  191.  persons,  independently  of  express 

46  State  V.  Williams,  75  N.  C.  provisions  of  the  charters  of  those 
134;  Taylor  v.  Griswold,  14  N.  J.  companies  to  the  contrary."  In  re 
222;  s.  c.  27  Am.  Dec.  33;  Brew-  Long  Island  R.  Co.  (1837),  19 
ster  V.  Hartley  (1869),  37  Cal.  15,  Wend.  37,  41. 
24;  s.  c.  99  Am.  Dec.  237;  In  re  *8  Kennebeck  &  P.  R.  Co.  v. 
Long  Island  R.  Co.  (1838),  19  Kendell  (1849),  31  Me.  4T0.  Even 
Wend.  37;  s.  c.  32  Am.  Dec.  429;  a  by-law  in  pursuance  of  an  ex- 
Commonwealth  V.  Gill,  3  Wharton,  press  power  in  a  charter  granted 
228;  People  V.  Phillips,  1  Denio,  by  the  King,  if  contrary  to  the  com- 
388;  Rex  v.  Head,  4  Burr.  2515;  mon  law  or  act  of  Parliament  is 
Companies  Clauses  Act,  8  &  9  Vic.  void.  Kyd  on  Corporations,  109; 
eh.  16,  §  125;  Railways  Regula-  Wilcox  on  Corporations,  95.  Cf. 
tion  Act,  8  &  9  Vic.  eh.  20,  §  109.  Clark's  Case,  5  Coke,  64. 
But  see  Goddard  v.  St.  Louis  49  Kennebeck  &  P.  R.  Co.  v. 
Merchants'  Exchange  (1883),  78  Kendall  (1849),  31  Me.  470. 
]yio    609.  ^''  Seneca  County  Bank  v.  Lamb, 

4T  "When  taken  as  Incidental  it  26  Barb.  595. 
must  be  exercised  in  conformity 


202  BY-LAWS.  [§  161. 

stated.'^    The  power  to  make  by-laws  is  the  power  to  make  such 
as  are  not  inconsistent  with  the  constitution  and  the  law.°^ 

§  i6i.  (d)  Other  requirements. — A  by-law  must  not  make 
a  provision  respecting  a  matter  already  provided  for  by  the  law. 
of  the  land  other  than  what  the  general  law  has  prescribed.**' 
Thus  a  company  cannot  lawfully  enact  a  by-law  imposing  a. 
greater  penalty  upon  persons  committing  certain  acts  than  is  im- 
posed by  the  statutes  of-the  State.^*  A  by-law  contrary  to  a  gen- 
eral principle  of  the  common  law,  although  there  be.no  direct 
statute  or  decision  declaring  it  imlawful,  has  been  held  within  the 
rule  that  by-laws  shall  not  be  repugnant  to  the  law  of  the  land.^* 
But  a  by-law  is  not  invalid  merely  because  its  action  differs  from 
that  of  the  common  law,  if  such  law  is  reasonable  and  not  in- 
consistent with  the  corporate  charter  and  enabling  act  or  other 
statute.^*  Companies  cannot  impart  a  retroactive  effect  to  their 
by-laws,  since  the  polity  of  civilized  States  is  contrary  to  retro- 
active legislation.^^  But  a  by-law  cannot  be  said  to  be  inconsist- 
ent with  the  law  of  the  land  merely  because  it  forbids  the  doing 
of  something  which  rriight  have  been  lawfully  done  before,  or 
requires  something  to  be  done  which  there  was  no  previous  obli- 
gation to  do;  otherwise  a  nominal  power  of  making  by-laws 
would  be  utterly  nugatory.^^  Thus  a  by-law  of  a  board  of  trade 
which  varies  the  common  law  in  providing  that  on  all  sales  of 
grain  in  bulk  on  elevator  receipts,  the  buyer  shall  pay  the  first 
ten  days'  storage,  unless  otherwise  specified  at  the  time  of  sale, 
has  been  held  to  be  valid. '^^  So,  also,  a  college  may  by  by-law 
forbid  its  students  to  join  secret  societies,  although  they  be  in- 
corporated by  act  of  legislature. "^  But  this  qualification  of  the 
general  rules  is  not  to  be  carried  so  far  as  toi  uphold  by-laws 

51  Mechanics  &  Farmers'  Build-  change,  9  Mo.  App.  290;  People  v. 
ing  &  L.  Assn.  v.  Dorsey,  15  S.  C.  Crossly,  69  111.  195;  State  v. 
462.  Tudor,  5  Day  (Conn.),  329,  5  Am. 

52  Kent  v.  Quicksilver  Mining  Dec.  162;  Commonwealth  v.  Det- 
Co.,  78  N.  Y.  159   (1879).  wilier,  131  Pa.  St.  614;   St.  Louis 

53  Lumley  on  By-Laws,  91.  Perpetual  Ins.  Co.  v.  Goodfellow, 
siCalder  &  Hibble  Nav.  Co.    v.      9, Mo.  149. 

Pilling,  14  Mees.  &  W.  76,  where  bt  vide  infra,  §  168. 
the   company   imposed   a   penalty  ss  Edmonds  v.  Watermen's  Co., 
of  five  pounds  upon  persons  navi-  1  Jur.  N.  S.  727,  per  Lord  Camp- 
gating   on   the    Sabbath   day,   the  bell. 

statutory  penalty  being  five  shil-  so  Goddard    v.    St.    Louis    Mer- 

lings.  chants'  Exchange   (1883),  78  Mo. 

55  Taylor  v.  Griswold,  14  N.  J.  609. 

Law,  122,  27  Am.  Dec.  33.  so  People  v.  Wharton  College,  40 

66  Goddard    v.    Merchants'    Ex-  111.  186. 
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which  attempt  to  prevent  the  members  of  companies  from  re- 
sorting to  the  tribunals  of  the  State  for  the  enforcement  of  their 
rights.  Thus  it  has  been  held  that  a  by-law  of  a  merchants'  ex- 
change which  compels  members  to  submit  their '  busin.ess  con- 
troversies to  arbitration  on  pain  of  expulsion  or  suspension,  is 
unreasonable  and  void."^  And  when  a  member  of  a  benevolent 
or  mutual  benefit  society,  under  his  contract  with  it,  is  entitled  to 
money,  he  may  resort  to  the  courts  for  the  enforcement  of  his 
rights,  notwithstanding  a  by-law  prohibiting  him  from  so  doing."^ 
§  162.  (e)  Must  be  general  in  application. — "A  by-law  may 
be,  in  the  form  of  a  resolution  and  require  the  same  solemnities 
to  pass  i^;  but  a  resolution  is  not  necessarily  a  by-law."  "'  For 
by-laws  must  be  general  and  not  for  the  benefit  or  detriment  of 
any  particular  person. °*  They  "must  be  directed  to  all  within 
the  sphere  of  their  operation,  and  must  operate  equally."  "^  A 
resolution  entered  by  the  directors  which  is  in  effect  a  command 
to  the  officers  to  exclude  one  of  the  directors  from  the  enjoyment 
of  his  rights,  being  aimed  at  a  single  individual,  and  not  a  gen- 
eral regulation  affecting  the  directors  at  large  or  the  stockholders, 
"is  not  entitled  to  the  name  of  a  by-law."  "^  And  where  a  com- 
pany had  no  by-law  providing  for  the  forfeiture  of  shares  for 
non-payment  of  assessments  and  the  directors  attempted  to  effect 
a  forfeiture  in  a  particular  instance  by  a  resolution  which  was 
claimed  to  be  a  by-law,  declaring  the  shares  of  a  delinquent  to 
be  forfeited,  and  ordering  them  to  be  sold,  the  sale  was  decided 
to  be  irregular  and  unauthorized,  and  the  company  was  held  lia- 
ble in  damages  for  conversion  of  the  shares."^  It  has  been  re- 
marked by  the  English  writer  on  this  subject,  Mr.  Lumley,  that 
the  authorities  who  make  by-laws  are  very  prone  to  reserve  to 
themselves  powers  to  provide  specially  for  special  cases,  to  make 
individual  exceptions  out  of  the  general  rules,  or  to  dispense  with 
regulations  when  they  deem  it  -  convenient  or  proper  to  do  so; 
that  it  has  also  been  considered  that  this  discretionary  power  of 
dispensation  will  assist  the  authority  in  cases  where  the  by-law 

ei  State  v.  Mercliaiits'  Exchange  es  Goddard    v.     Merchants'    Ex- 

(1876),  2  Mo.  App.  96.  change,  9  Mo.  App.  290. 

62  Bauer  v.   Samson  Lodge,  102  es  people  v.   Throop,    12   "Wend. 

Ind.    262;     Chosen    Friends'    Su-  183. 

preme   Council    v.    Garrigus,   104  st  Budd    v.    Multnomah    Street 

Ind.  133.  Ry-  Co.     (1887),    15    Oregon,    413 

es  Drake  v.  Hudson  Riv.  R.  Co.  s.  c.  3  Am.  St.  Rep.  169;   s.  c.  12 

(1849),  7  Barb.  508,  540.  Ore.  271;  s.  C.  53  Am.  St.  Rep.  355. 

64  Lumley  on  By-Laws,  99. 
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as  expressed  is  in  excess  of  the  legal  power  vested  in  them."'  It 
is  plain,  however,  that  all  corporate  by-laws  must  stand  on  their 
own  validity,  and  not  on  any  dispensation  granted  to  members. 
They  cannot  be  subjected  to  any  condition  which  does  not  apply 
to  all  alike,  and  cannot  be  compelled  to  receive  as  a  matter  of 
grace  anything  which  is  matter  of  right;  neither  on  the  other 
hand  should  there  be  personal  exemptions  of  a  general  nature 
from  any  valid  regulations  that  bind  the  mass  of  corporators."' 

§  163.  Jurisdiction  of  the  courts. — ^Whether  the  courts  will 
interfere  where  by-laws  are  unreasonable,  depends  upon  whether 
the  company  or  association  is  incorporated  or  a  mere  voluntary 
organization.  Thus  when  a  corporation  expels  a  member  in  pur- 
suance of  its  by-laws,  the  courts  will  at  the  instance  of  the  ex- 
pelled member  inquire  whether  the  by-laws  were  legal  and  rea- 
sonable ;  but  in  the  case  of  unincorporated  associations  the  courts 
will  not  question  the  reasonableness  of  the  rules  or  by-laws ;  and 
unless  it  can  be  shown  that  they  are  contrary  to  natural  justice, 
the  decision  of  the  association,  if  in  accordance  therewith  and 
arrived  at  in  good  faith,  is  not  open  to  judicial  review.'"'  So, 
also,  where,  undet  its  by-laws,  a  benevolent  society  has  decided 
that  a  member  is  not  entitled  to  benefits,  the  decision  is  con- 
clusive, and  will  not  be  reversed  or  questioned  by  the  courts.'^ 
When  in  a  proper  case  the  courts  undertake  to  inquire  into  the 
reasonableness  of  a  by-law,  it  is  a  question  of  law,  and  evidence 
of  its  unreasonableness  is  inadmissible.'^ 

§  164.  Who  are  bound  by  by-laws. — A  member  of  a  corpo- 
ration or  association  is  bound  by  all  by-laws,  rules  or  regulations, 

68  Lumley  on  By-Laws,  100.  To  Md.  98.  But  see  Sutherland,  J.  in 
the  point,  however,  that  the  dis-  People  v.  Sailors'  Snug  Harhor 
pensing  power  does  not  remove  (1868),  54  Barb.  532,  535,  where 
the  objection  of  ultra  vires,  he  it  was  said,  oMter,  "The  accused 
cites  Waite  y.  Garston  Local  inmate  should  have  reasonable  no- 
Board,  L.  R.  3  Q.  B.  5,  and  Wort-  tice  of  such  examination,  and  an 
ley  v.  Nottingham  Local  Board,  opportunity  of  being  heard,  of  ex- 
21  L.  J.  N.  S.  582.  culpating  himself  and  of  disprov- 
es People  V.  Young  Men's  Father  ing  the  charge.  Nor  am  I  willing 
Matthew  T.  A.  B.  Soc.  41  Mich.  67.  to  concede    that    the    action  and 

70  Niblack  on  Mutual  Benefit  proceeding  of  the  trustees  or  of 
Societies,  §  25;  Hirschl  on  Fra-  the  executive  committee  in  in- 
ternitieSi  63;  Note  to  Hiss  v.  Bart-  vestigating  such  charge  is  beyond 
lett,  63  Am.  Dec.  776;  Note  to  the  control  of,  or  a  review  by, 
Austin  v.   Searing,    69    Am.  Dec.  this  court." 

672-    Kehlenbeck  V.  Logeman,   10  72  Commonwealth   v.    Worcester 

Daly,  447,  448.  (1826),  3  Pick.  462,  473. 

71  Osceola  Tribe  v.  Schmidt,  57 
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to  which  he  has  assented,  provided  they  be  not  immoral,  contrary 
to  public  policy  or  in  contravention  of  the  charter  or  the  law  of 
the  land ;  ^^  and  his  duties,  rights  and  privileges  are  to  be  meas- 
ured thereby/*  They  embody  the  terms  of  a  contract  between 
the  company  and  its  members ;  '^  and  provided  they  be  made  in 
pursuance  of  its  charter  are  as  binding  upon  its  members  and 
upon  others  acquainted  with  its  method  of  business  as  any  public 
law  of  the  State.''^  The  fact  of  absence  from  a  duly  constituted 
meeting  at  which  a  by-law  is  passed  does  not  relieve  a  member 
from  any  obligation  thereby  created/^  The  binding  effect  of  by- 
laws is  said  to  be  derived  from  the  assent  of  the  member  there- 
to.'* But  it  is  not  necessary  that  his  assent  be  directly  expressed 
by  signing  the  constitution,  articles  or  by-laws.''^  It  will  be  pre- 
sumed from  his  act  in  becoming  a  member.*"  While  by-laws  are 
not  always  binding  upon  strangers,  a  person  who  becomes  a  mem- 
ber of  an  association  or  company  after  the  adoption  of  a  by-law, 
is  not  considered  a  stranger;  and  by  joining  the  organization  he 
is  deemed  to  accord  his  assent  theretQ  and  to  be  thereafter  bound 
by  the  obligations  which  it  may  impose  upon  the  members.*^  By- 
laws enter  into  and  form  part  of  a  member's  contract,*''  and 
whether  or  not  referred  to  in  his  membership  certificate.*' 

Members. — A  subscriber  or  purchaser  .of  shares,  contracts  with 
reference  to  the   charter  **   and  by-laws,   and  the   laws   of  the 

73  Yide  supra,  §  160.  ''''  1  Roll.  Abr.  366. 

T4Hyde     v.     Woods     (1871),    2  's  Austin  v.   Searing,   16  N.   Y. 

Saw.  655,  659.    Vide  infra,  §§  542,  112;   s.  c.  69   Am.    Dec.    665,    an- 

1365.  notated;       Leech     v.     Harris,     2 

75  "There     can    he   no    possible  Brewst.  571.     Tide    Infra,  §§  542, 

doubt  that  the  obligation  of    the  1365. 

company  to  the  privileged  shares  79  McFadden  v.   County   of  Los 

rests  on  by-law  18,  and  that  the  Angeles   (1888),  74  Cal.  571. 

by-law  establishes  the  terms'  of  a  so  Note  to  Austin  v.  Searing,  69 

contract    between    company    and  Am.  Dec.  665. 

stocliholders.    We  have  already  so  si  King  v.  Clerk,  1  Salk.  349. 

decided."     Hazeltine  v.  Belfast  &  82  Ebert  v.  Mutual,  etc.  Assn.,  81 

M.  R.  Co.     (1887),    79    Me.    411;  Minn.  116,  83  N.  W.  506   (I9OO) ; 

s   c   1  Am.  St.  Rep.  330,  332;  s.  0.  Newton  y.  Northern,  etc.  Assn.,  21 

Belfast  &  M.  R.  Co.  v.  Belfast,  77  R.  I.  476  (1892),  44  Atl.  690;  Con- 

jje   445_  noly  v.  Supreme  Council,  131  Cal. 

70  Brick  Pres.  Church  v.  Mayor,  437   (1901),  63  Pac.  727. 

etc    of  New  York  (1827),  5  Cow.  ss  Condon  v.  Mutual,  etc.  Assn., 

538;   Anacosta  Tribe  v.  Murbach,  89  Md.  99  (1899),  42  Atl.  944. 

13  Md.  91;  Cummings  v.  Webster,  84  Memphis  Branch  R.  R.  Co.  v. 

43  Me.  192;    McDermott  v.  Board  Sullivan  (1876),  57  Ga.  240;  Wit- 

of  Police,  5  Abb.  Pr.  422;   Union  "ter  v.  Mississippi  &  0.  R.  R.  Co. 

Bank  V.  Guice,  2  La.  Ann.  249:  (1859),  20  Ark.  463. 
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country  wherein  the  company  is  created/^  as  fully  as  if  it  were 
written  out  as  part  of  the  contract  of  subscription. *°  The  sub- 
scriber is  presumed  to  know  th'e  provisions  of  the  company's 
charter.*^  By-laws  in  force  at  the  time  of  subscription  for  cor- 
porate stock  form  part  of  the  subscriber's  contract  of  member- 
ship.^^ A  similar  rule  governs  unincorporated  associations,'  and 
whether  or  not  the  contract  is  referred  to  in  the  certificate  of 
membership.^'  A  shareholder  or  member  of  a  corporation  is 
chargeable  with  notice  of  any  by-law  authorized  by  the  charter 
and  legally  adopted,  whether  consenting  to  it  or  not,  and  whether 
he  has  actual  notice  of  it  or  not,'"  unless  it  was  adopted  without 
his  consent  and  impairs  his  contract  of  membership.'^  A  share- 
holder in  a  corporation  dealing  with  it  otherwise  than  as  a  share- 
holder, is  in  the  position  of  any  stranger  dealing  with  it,  and  is 
not  differently  chargeable  with  notice  of  its  by-laws  or  resolu- 
tions.'^ 

§  165.  Effect  of  by-laws  upon  strangers. — A  stranger  to  the 
cpmpany  is  not  bound  by  the  rules  adopted  for  its  government.'^ 
One  who  is  neither  member  nor  officer  of  a  corporation  is  not 
bound  by  its  by-laws,  of  which  he  has  no  notice,  either  actual  or 
constructive,  nor  can  he  claim  any  right  under  any  of  them.'* 
"The  right  of  any  third  party,  a  stranger  to  the  association,  to 
establish  a  legal  claim,  through  such  by-law,  must  depend  upon 
the  general  principles  applicable  to  express  contracts."  '°     The 


85  Mandel  v.  Swan  Land  &  C. 
Co.  (1894),  51  111.  App.  204; 
Wapello  County  v.  Burlington  & 
Mo.  R.  R.  Co.,  44  Iowa,  585. 

so  Hoagland  v.  Cincinnati  &  Ft. 
Wayne  R.  Co.  (1862),  18  Ind.  482. 

87  Oil  City  Land  &  Impv.  Co.  v. 
Porter  (1896),  99  Ky.  251,  35  S. 
W.  643. 

88  Wapello  County  v.  Burlington 
&  Mo.  R.  R.  Co.,  44  Iowa.  585. 

89  Ebert  v.  Mutual  R.  F.  Life 
Assn.  (1899),  81  Minn.  116,  83  N. 
W.  506;  Clark  v.  Lehman  (1896), 
65  111.  App.  238;  Stilwell  v.  Peo- 
ples B.  L.  &  S.  Assn.  (1899),  19 
■Utah,  257,  57  Pac.  14. 

90  McFadden  v.  Los  Angles,  etc. 
Co.  (1888),  74  Cal.  571. 

91  Kent  V.  Quicksilver  Mining 
Co.  (1879),  78  N.  Y.  159,  2  Keen- 
er's  Cas.  936;  Bergman  v.  St. 
Paul  Mutual  B.  Assn.    (1882),  29 


Minn.  275;  Duluth  Club  v.  Mac- 
Donald,  74  Minn.  254,  73  Am.  St. 
Rep.  344;  Ireland  v.  Globe  Milling 
Co.  (1898),  21  R.  I.  9,  79  Am.  St. 
Rep.  769. 

92  Pearsall  v.  Western  Union 
Tel.  Co.,  124  N.  Y.  256,  21  Am.  St. 
Rep.  662. 

93  Smith  V.  Smith  (1872),  62 
111.  496;  Fay  v.  Noble  ;(1853),  12 
Cush.  1;  Ten  Broeck  T.  Winn 
Boiler,  etc.  Co.  (1885),  20  Mo. 
App.  19. 

94  McFadden  v.  Los  Angeles  Co. 
(1888),  74  Cal.  571;  Cummings  v. 
Webster  (1857),  43  Me.  192;  Aus- 
tin V.  Searing,  16  N.  Y.  112,  69 
Am.  Dec.  665,  notes;  Rathbun  v. 
Snow  (1890),  123  N.  Y.  343,  10  L. 
R.  A.  355,  note. 

95  Dow  V.  Clark,  7  Gray,  198; 
Bley  V.  Positive,  etc.  Life  Assn., 
L.  R.  1  Exch.  Div.  20,  88. 
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rule  that  by-laws  bind  only  those  who  assent  to  them  applies  to 
such  third  persons  as  agree  to  be  bound,  as  a  bank  depositor  sign- 
ing the  by-laws  printed  in  his  pass-book,  thus  making  express 
contract. °^  But  one  who  has  knowledge  of  a  by-law,  deals  with 
reference  to  it,^''  and  unless  expressly  excluded,,  it  enters  into  any 
contract  he  may  have  with  the  company."^  Persons  dealing  with 
a  corporation,  or  its  members,  are  chargeable  with  notice  of,  and 
are  bound  by  any  by-law  which  is  expressly  authorized  by  the 
charter ;  and  they  are  bound  by  by-laws  of  which  they  have  actual 
notice.^''  The  corporation's  by-laws  are  binding  not  alone  upon 
its  members,  but  also  upon  all  others  dealing  with  the  corpora- 
tion, who  are  acquainted  with  its  methods  of  doing  business,  suffi- 
ciently to  place  them  upon  inquiry  whether  such  course  of  busi- 
ness is  controlled  by  the  by-laws.^  "By-laws  of  business  corpo- 
rations, are,  as  to  third  persons,  private  regulations  binding  as 
between  the  corporation  and  its  members  or  third  persons  hav- 
ing knowledge  of  them,  but  of  no  force  as  limitations  per  se  as  to 
third  persons,  of  an  authority,  which,  except  for  the  by-laws, 
would  be  construed  as  within  the  apparent  scope  of  the  agency."  ^ 
Third  persons  are  not  bound  by  such  limitations  upon  the  appar- 
ent powers  of  particular  officers  unless  they  have  actual  knowl- 
edge of  them.^  By-laws  are  private  laws  and  only-  accessible  to 
the  officers  of  the  company ;  and  such  third  persons,  bona  -fide 
dealers  with  the  company;  are  not  affected  by  such  limitations  of 
the  officers'  authority.*  A  by-law  solely  for  the  benefit  of  the 
corporation  confers  no  right  upon  any  third  person,  and  does  not 
affect  any  contract  of  his  with  the  corporation."     The  corpora- 

98  Ackenhauser  v.  People's  Sav-  zRathbun.  v.  Snow  (1890),  123 
ings  Bank   (1896),  110  Mich.  175,      N.  Y.  343. 

CS  N.  W.  118;   Sullivan  v.  Lewis,  s  Tome  v.  Parkerstiurg  B.  R.  Co., 

etc.    (1869),  56  Me.  507;    Appelby  39  Md.  36,  17  Am.  Rep.  540;  Rath- 

V.  Erie  Co.  Savings  Bank  (1875),  bun   v.    Snow    (1890),    123   N.   Y. 

62  N.  Y.  17.  343. 

sTHallenbeck  v.  Powers  (Mich.),  *Fay  v.  Noble  (1853),  12  Cush. 
76  N.  W.  Rep.  119.  (Mass.)    1;   Emery  v.  Boston  Ma- 
ss Barbot  V.  Mutual,  etc.  Assn.,  rine  Ins.  Co.     (1885),    138    Mass. 
100  Ga.  681.  412;  Arapahoe  C.  &  L.  Co.  v.  Stev- 

99  Brent  v.  Bank  of  "Washing-  ens  (1889),  13  Colo.  534,  540,  22 
ton,  10  Pet.  (TJ.  S.)  596;  Haden  v.  Pac.  825;  Ashley  Wire  Co.  v.  Illi- 
Farmers'  &  Merchants'  F.  Assn.,  nois  Steel  Co.  (1896),  164  111.  149, 
80  Va.  683'.  45  N.  E.  410. 

iMetropole  B.  &  T.  Bath  Co.  v.  5  state   v.   Atherton    (1867),   40 

Garden  City  Fan  Co.  (1894),  50  Mo.  209;  Morris  Canal  &  Banking 
111.  App.  681.  Co.  v.  Van  Vorst  (1847),  21  N.  J. 

Law,  100,  69  N.  W.  541. 
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tion's  authority  to  make  by-laws  was  not  intended  to  affect  the 
rights  of  strangers.  Whether  or  not  an  outsider  is  charged  with 
notice  of  a  by-law,  it  will  not  affect  his  right,  if  he  acts  in  good 
faith,  where  a  course  of  action  is  unauthorized  by  reason  of  some 
by-law,  but  is  acquiesced  in  by  the  corporation."  By-laws  merely 
regulating  corporation  management  and  the  duties  of  its  officers, 
do. not  affect  the  rights  of  third  persons  dealing  with  the  corpo- 
ration.^ A  by-law  of  a  bank  that  all  payments  made  and  received 
be  examined  at  the  time,  does,  not  prevent  a  person  paying  or  de- 
positing money,  from  afterward  showing  a  mistake  in  his  ac- 
count with  the  bank.^  That  a  corporation's  indorsement  of  a 
note  is  not  in  accordance  with  its  by-laws  will  not  relieve  it  from 
liability  on  the  indorsement."  A  surety  on  obligation  to  a  bank 
is  not  released  by  failure  of  its  officers  to  notify  all  the  sureties, 
as  required  by  a  by-law  of  the  corporation.^"  "By-laws  are  bind- 
ing upon  the  officers  of  the  corporation,  whether  or  not  they  are 
members  of  it,^^  for  they  are  presumed  to  have  custody  of,  or 
access  to  its  by-laws,  and  to  have  full  knowledge  of  them,  hence 
their  acceptance  of  office  implies  assent  to  them.  And  the  pre- 
ponderance of  authority  holds  that  such  officers  have  the  powers 
implied  in  their  titles  as  officers ;  and  not  limited  within  the  pow- 
ers enumerated  in  the  by-laws,  and  that  the  corporation  is  bound 
by  the  acts  of  such  officers  dealing  with  third  persons  without 
notice  of  the  limitations.^^  Thus,  in  a  case  where  the  by-laws  of 
a  railroad  company  required  its  deeds  of  conveyance  of  land  to 
be  executed  by  the  president  and  countersigned  by  the  secre- 
tary, such  a  deed  was  executed  alone  by  the  president.  In  hold- 
ing the  deed  was  good  the  court  said :  "By-laws  are  private  and 
only  accessible  to  the  officers  of  the  company.  Strangers  to  the 
company  cannot  be  bound  by  the  rules  adopted  for  the  govem- 
•  ment  of  the  company.    The  charter  did  not  require  the  deed  to 

6  Fay  V.  Noble  (1853),  12  Gush.  Eureka  Lumber  Co.,  123  N.  C.  24. 
(Mass.)    1;   Ten  Broeck  v.  Winn  ">  New  Hampshire  Savings  Bank 
Boiler,   etc.   Co.    (1885),    20    Mo.  v.  Downing  (1844),  16  N.  H.  187. 
App.  19.  11  Bank  of  Wilmington  v.  Wol- 

7  Smith  V.  Smith  (1872),  62  111.  laston,  3  Harr.  (Del.)  90  (1840); 
493;  Ashley  Wire  Co.  v.  Illinois  Hunter  v.  Sun  Mutual  Ins.  Co.,  26 
Steel  Co.   (1896),  164  111.  149,  56  La.  Ann.  13   (1874). 

Am.  St.  Rep.  187.  "  Pay     v.     Noble,     12      Cush. 

8  Mechanics'  &  Farmers'  Bank  (Mass.)  1  (1853);  Smith  v.  Smith, 
V.  Smith  (1821),  19  Johns.  (N.  Y.)  62  111.  493  (1872);  Moyer  v.  East 
115;  Gallatin  v.  Bradford  (1808),  Shore,  etc.  Co.,  41  S.  C.  300,  25  L. 
1  Bibb.  (Ky.)   209.  R.  A.  48. 

»  First  Wash.  Bank  of  Wash.  v. 
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be  attested  by  the  secretary,  and  persons  not  officers  of  the  com- 
pany cannot  be  required  to  know  the  provisions  of  their  by- 
laws." ^^  Whether  a  by-law  of  a  company  or  association  can  have 
any  binding  effect  upon  a  stranger,  depends,  first,  upon  its  being 
something  more  than  a  rule  merely  for  the  government  of  the 
members  and  officers  in  conducting  the  affairs  of  the  organiza- 
tion; and,  second,  upon  the  stranger  having  or  being  affected 
with  knowledge  of  it.  And,  on  the  other  hand,  the  purpose  of 
by-laws  being  to  regulate  the  internal  affairs  of  the  company, 
the  duties  of  the  members  toward  each  other  and  toward  the  com- 
pany itself,  an  outsider  cannot  enforce  them  unless  he  can  show 
'some  privity,  as,  for  example,  that  he  relied  upon  them  in  giving 
credit  to  the  company.^*  By-laws  regulating  the  use  and  enjoy- 
ment of  joint  property,  or  to  govern  the  conduct  of  the  members 
of  a  private  corporation,  or  to  protect,  secure  or  enhance  their 
rights  or  interests,  have  no  binding  effect  upon  strangers.^'  A 
by-law  which  is  a  rule  merely  for  the  government  of  the  officers 
of  a  corporation  in  conducting  the  corporate  business  can  have 
no  effect  upon  its  contracts  with  other  parties.^*  Thus,  where 
under  the  charter  of  a  mutual  fire  insurance  association,  the  in- 
corporators are  authorized  to  make  such  by-laws  as  they  may 
deem  advisable  for  the  management  of  their  corporate  affairs, 
their  by-laws  can  have  no  effect  to  modify  contracts  entered  into 
between  the  corporation  and  the  assured.^''  And  a  by-law  allow- 
ing stockholders,  upon  paying  thirty  per  cent,  of  their  shares,  to 
forfeit  them  is  void  as  against  creditors  of  the  company.^^  So, 
again,  a  by-law  creating  a  lien  upon  shares  of  stock  in  favor  of 
the  corporation  for  debts  due  to  it  from  the  shareowner,  are  in- 
operative as  against  his  judgment  creditors.^'  His  assignee  in 
bankruptcy,  however,  is  not  a  stranger  in  respect  of  a  by-law  cre- 
ating a  lien.^"  Whether  a  lien  so  created  will  operate  against  a 
transferee  of  the  shareholder,  depends,  under  the  second  consid- 


13  Smith   V.    Smith,    62   111.   493  n  Stewart  v.  Lee  Mut.  Fire  Ins. 

(1872).  Assn.  (1887),  64  Miss.  499. 

1*  Flint  v.   Pierce,   99   Mass.   68  is  glee  v.  Bloom,  19  Johns.  456. 

(1868).  19  Byron  v.  Carter,  22  La.  Ann. 

isLumley   on   By-Laws,    66,    67.  98. 

The  hy-laws  are  evidence  against  20  in  re  Bigelow,  1  Nat.    Bank, 

the    corporate     officers    although  Reg.  632,  667;  Morgan  v.  Bank  of 

they  be  not  corporators.     Bank  v.  North  America,  8  Serg.  &  R.  73; 

WoUaston,  3  Harr.   (Del.)   90.  s.  c.  11  Am.  Dec.  575. 

16  Samuels  v.   Central,  etc.  Ex- 
press Co.,  McCahon.  214. 

Vol.  1  —  14 


210  BT-LAWS.  [§  165. 

eration  stated  above,  upon  the  tra:nsferee  having  knowledge  there- 
of.^^  Whether  the  transferee  will  be  affected  with  knowledge  of 
a  regulation  of  this  character  by  notice  upon  the  face  of  the  cer- 
tificates that  the  shares  represented  by  them  are  subject  to  all 
debts  due  the  company  from  the  holder,  seems  to  be  still  unsettled. 
In  Connecticut  he  is  held  to  be  affected  with  the  knowledge ;  ^^ 
but  in  New  York  a  contrary  ruling  has  been  made.^^  Persons, 
although  not  members  of  the  company,  who  engage  in  business 
transactions  with  its  officers  are  affected  with  notice  of  limita- 
tions upon  their  powers  prescribed  in  the  corporate  by-laws. 
So  that  a  by-law  providing  that  all  contracts  involving  a  certain 
amount  shall  be  executed  by  certain  officers  with  certain  formali- 
ties is  binding  upon  strangers,  they  being  presumed  to  know  the 
extent  of  the  powers  of  the  agents  with  whom  they  deal.^*  A 
corporation,  however,  may  be  estopped  by  acquiescence  in  a  con- 
trary course  of  dealing  from  setting  up  its  by-laws  as  against 
strangers.^'  The  general  principle  applicable  to  the  rules  of  the 
Stock  Exchange,  as  well  as  other  trades,  is,  that  a  person  who 
deals  in  a  particular  market  must  be  taken  to  deal  according  to 
the  custom  of  that  market,  and  he  who  directs  another  to  make 
a  contract  at  a  particular  place  must  be  taken  as  intending  that 
the  contract  may  be  made  according  to  the  usage  of  that  place.''* 

21  In  re  Long  Island  R.  Co.  24  Bohm  v.  Loewer's  Gambrinus 
(1838),  19  "Wend.  37;  s.  c.  32  Am.  Brewery  Co.  (1890),  9  N.  Y. 
Dec.  429;  Bank  of  Holly  Springs  Supp.  514,  stated  infra,  §  795. 
V.  Pinson,  58  Miss.  421  ;s.  c.  38  Rathbun  v.  Snow  (1889),  22  N. 
Am.  Rep.  330;  Drlscoll  v.  West  Y.  St.  Rep.  227,  stated  infra,  §  801. 
Bradley,  etc.  Co.  (1874),  59  N.  Y.  25  Seeley  v.  San  Jose  Independ- 
96,  109;  Planters,  etc.  Ins.  Co.  v.  ent  Mill,  etc.  Co.  (1882),  59  Cal. 
Selma  Savings  Bank,  63  Ala.  585;  22,  stated  infra,  §  797. 
Steamship  Dock  Co.  v.  Heron,  52  20  Williams'  Forensic  Facts  & 
Pa.  St.  280;  Pelot  v.  Johnson,  33  Fallacies  (1885),  105.  "But  the 
La.  Ann.  1286;  Byron  v.  Carter,  22  rules  of  the  Stock  Exchange,  being 
La.  Ann.  98 ;  Anglo-Calif omian  the  rules  of  a  domestic  forum,  can 
Bank  v.  Grangers'  Bank,  63  Cal.  not  affect  persons  who  are  neither 
359;  Morawetz  on  Corporations,  members  nor  the  clients  of  mem- 
2nd  ed.  §  203.  Cf.  Neale  v.  Jan-  bers.  Thus  they  can  not  affect 
ney,  2  Cranch,  188;  Evansville  the  rights  of  the  general  creditors 
National  Bank  v.  Metropolitan  of  a  defaulting  member.  A  de- 
National  Bank,  2  Biss.  527;  Lee  faulting  member,  therefore,  can 
v.  Citizens'  National  Bank,  2  Cin.  not  voluntarily  pay  money  to  the 
Super.  Ct.  298.  official  assignee  to  be  distributed 

22  Vansands  v.  Middlesex  County  exclusively  amongst  those  credit- 
Bank,  26  Conn.  144.  ors   whose   claims    arise    out    of 

23  Conklin  v.  Second  Nat.  Bank,      Stock  Exchange  transactions,    for 
45  N.  Y.  655.  that  is  a  fraud  upon  the  general 

creditors.    And  if  it  be  urged  that 
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§  i66.  Enforcement  of  by-laws.— Power  in  a  corporation 
to  make  by-laws  implies  the  power  to  enforce  them ;  and  by  any 
lawful  ways  to  which  its  members  by  their  contract  of  mem- 
bership may  assent.  The  ordinary  ways  of  enforcing  by-laws  is 
by  means  of  pecuniary  penalties,  including  fines  and  forfeitures, 
and  by  expulsion  or  suspension  from  membership.  Pecuniary 
penalties  may  be  collected  by  deduction  from  dividends,^'  or  by 
suit  brought  in  the  name  or  on  behalf  of  the  corporation.^'  Re- 
fusal to  pay  a  fine  for  violation  of  a  by-law  may  not  be  punished 
by  additional  fine,  as  this  would  be  double  punishment  for  the 
same  offense.^'  And  so  a  member  cannot  be  expelled  for  the 
same  offense  for  which  he  has  already  been  fined  and  paid  his 
fine.'"  The  courts  will  interfere  to  prevent  injustice  in  the  en- 
forcement of  by-laws,  where  property  interests  are  ipvolved,^* 
but  will  not  interfere  so  long  as  the  acts  of  the  corporation  are 
in  pursuance  of  its  charter  authority,  and  according  to  its  by- 
laws. If  not  in  violation  of  any  State  law  or  of  a  member's  vested 
rights,  the  determination  of  a  corporation,  like  that  of  a  judicial 
tribunal,  is  conclusive.^^  And  in  case  of  merely  voluntary  unin- 
corporated associations  the  general  rule  is  that  the  courts  will  not 
interfere.^^  By-laws  of  "associations  may  provide  tribunals  for 
trying  disputed  claims  and  rights  of  rtiembership,  but  they  can- 
not preclude  recourse  of  its  members  to  the  courts.^*  But  be- 
fore a  member  can  appeal  to  the  courts,  he  must  exhaust  his  rem- 
edies under  the  by-laws  of  the  association.^^    Voluntary  unincor- 

that  is  the  rule  of  the  Stock  Ex-  St.  Paul,   48  Minn.  215,  50  N.  Y. 

change,  the  answer,  as  Lord  Jus-  1036  (1892). 

tice  James  said,  is  that  the  Stock  32  otto   v.     Journeyman   Tailor, 

Exchange  is  not  an  Alsatia;   the  etc.,    75    Gal.    308     (1888);     Neu- 

Queen's  laws  are  paramount  there,  kirch  v.  Kepler,  67    N.    Y.    Supp. 

and   the  Queen's   writ   runs   even  710  (1900) ;  Travers  v.  Abbey,  104 

into  the  sacred  precincts  of  Capel  Tenn.  665  (laOO),  58' S.  W.  247. 

Court."  Williams'  Forensic  Facts  33  McMahon   v.    Supreme   Tent., 

&  Fallacies   (1885),  106.  15  Mo.  522   (1899),  52  S.  W.  384: 

27  Child  V.  Hudson  Bay  Co.  Vol.  Relief  Dept.  v.  Spencer,  17 
(1723),. 2  P.  Williams,  208.  Ind.  App.  123  (1897),  46  N.  B.  477. 

28  Cahill  V.  Kalamazoo  Mut.  Ins.  34  Fillmore  v.  Great  Camp,  etc. 
Co.   (1845),  2  Doug.    (Mich.)   138.      109  Mich.  13  (1896),  66  N.  W.  675; 

2s>  Pentz  V.  Citizens'  F.  Ins.  Co.  Loefler  v.  Modern  Woodmen,  100 

(1871),  35  Md.  73.  Wis.   79    (1898),   75   N.   W.   1012; 

30  People  V.  New  York  Ben.  Soc.  Herman  v.  Plumber,  20  Wash.  363 
(1875),  3  Hun  (N.  Y.),  364.  (1898),  55  Pac.  315. 

31  Grand  Lodge  v.  People,  60  35  People  v.  Board  of  Trade 
111.  App.  550  (1895);  Modern  (1875),  80  111.  134;  Hussey  v.  Gal- 
Woodmen  of  America  v.  Deters,  lagher,  61  Ga.  86;  Boisot  on  By- 
«5  111.  App:   368   (1896);   Kolff  v.  Laws,  pp.  172-179. 
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porated  associations,  as  clubs,  benevolent  societies,  etc.,  may  expel 
a  member  for  violation  of  their  by-laws,^°  but  corporations  own- 
ing property  may  not  expel  a  member,  unless  under  express  au- 
thority of  charter.    It  cannot  be  conferred  by  by-law. 

§  167.  Pettcilties,  expulsion,  fines.— The  enforcement  of  by- 
laws is  usually  by  means  of  the  imposition  of  fines  or  amotion 
from  office  or  suspension  or  expulsion  from  membership.  Where 
the  governing  body  of  the  company  or  society  enforce  a  by-law 
by  these  means,  acting  in  good  faith,  not  capriciously  or  oppres- 
sively, there  is  no  legal  mode  of  reversing  their  action.^'  The 
formality  of  expulsion,  however,  cannot  be  lawfully  made  to  in- 
volve a  battery.^*  The  penalty  must  not  be  left  to  the  arbitrary 
.assessment  of  the  makers  of  the  law  according  to  the  circum- 
stances, even  though  the  utmost  extent  of  the  sum  be  limited.'" 
But  a  by-law  may  empower  any  other  body  than  that  enacting 
it  to  fix  the  amount  within  certain  limits.*"  A  stoppage  of  a 
fine  out  of  profits  accruing  to  the  offending  member  is  legal  but 
a  stoppage  of  all  profits  is  illegal.*^  Even  under  express  legis- 
lative authority  to  impose  fines,  there  are  limits  beyond  which  the 
corporation  by  its  by-laws  cannot  go.  The  amount  of  the  fine 
must  be  reasonable;  it  can  be  imposed  only  by  way  of  punish- 
ment for  some  delinquency  in  the  performance  of  a  duty  which 
the  member  may  owe  to  the  corporation  by  reason  of  his  mem- 
bership; and  no  more  than  one  fine  should  be  imposed  for  the 
same  offense.*^  The  courts  have  been  unanimous  in  discounte- 
nancing a  repeated  imposition  of  the  same  fine  increased  every 
time  upon  the  principle  of  arithmetical  progression.*'  When 
under  the  by-laws  a  certain  offense  is  made  punishable  by  fine, 
an  offending  rnember  otherwise  in  good  standing  cannot  be  ex- 
pelled therefor;  and  when  a  member  is  expelled  nominally  for 
an  offense  which  would  warrant  expulsion  but  in  reality  for 
an  offense  punishable  by  fine  only,  he  will  be  reinstated  by  the 

36  Evans   V.    Philadelphia    Club  *i  Adey  v.  Reeve,  2  M.  &  S.  53. 
(1865),   50  Pa.   St.   107;    State  v.  42  Lynn  v.  Preemansburg  Build- 
Milwaukee  Chamber  of  Commerce  ing  &  L.  Assn.,  117  Pa.  St.  1;  s.  c. 
(1879),  47  Wis.  670.  2  Am.   St.  Rep.   639,  643;   Hagar- 

37  Vide  infra,  §§  544,  1367.  man  v.  Ohio  Building  &  L.  Assn., 

38  State   v.   Williams,    75  N.   C.  23    Ohio     St.    186;     Forest    City 
134.  United  Land  &  Building  Assn.  v. 

39  2  Kyd  on  Corporations,  156;  Gallagher,  25  Ohio  St.  208. 

Hall  V.  Nixon,  32  L.  T.  92;   s.  c.  «  Bndlich  on  Building  Associa- 

10  Q.  B.  152.  tions,  §  ^12,  citing  Citizens'  Mut- 

io  Piper   v.   Chappell,    14   Mees.  ual  Loan  &  A.  F.  Assn.  v.  Web- 

&  W.  624.  ster,  25  Barb.  263. 
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courts.**  Where  the  amount  of  a  penalty  is  fixed  by  the  charter, 
a  by-law,  the  penalty  of  which  exceeds  that  amount,  is  void.*°  A 
corporation  having  authority  to  enforce  its  by-laws  by  fine  is  im- 
pliedly precluded  from  adopting  any  other  method.*"  A  by-law 
cannot  be  enforced  by  disfranchising  the  offender.*'  The  cor- 
poration itself  must  enforce  its  by-laws.  A  third  party  can  en- 
force them  only  when  he  shows  some  privity,  as  where  his  claim 
is  for  value  advanced  on  the  credit  of  the  by-law.*^  A  by-law 
of  a  non-stock  corporation  may  impose  reasonable  fine  upon  mem- 
bers for  violating  its  rules,  where  the  amount  of  the  fine  is  rea- 
sonable, limited  in  amount,  and  not  excessive  or  ex  post  facto.*'* 
And  where  a  violation  of  a  by-law  is  made  punishable  by  fine  and 
expulsion,  a  member  who  has  been  fined  and  paid  his  fine  cannot 
afterwards  be  expelled  for  the  same  offense.^"  A  by-law  cannot 
provide  that  neglect  to  pay  a  fine  shall  effect  a  suspension  till  the 
fine  is  paid,  since  that  would  be  to  inflict  a  penalty  upon  a  penalty. 
Forfeiture  of  stock  of  a  corporation  for  non-payment  of  assess- 
ment was  unknown  to  the  common  law,  and  unless  authorized  by 
the  charter,  a  by-law  authorizing  a  forfeiture  is  invalid, ^^  unless 
it  be  assented  to  by  the  shareholder,  as  iti  case  where  the  by-law 
is  printed  on  his  certificate  of  stock.^^  Whpn  the  charter  au- 
thorizes the  forfeiture,  and  a  by-law  prescribes  the  manner  of 
sale,  a  sale  made  in  any  different  way  is  invalid. ^^  The  power 
of  a  corporation  to  pass  by-laws  providing  for  expulsion  of  mem- 
bers, is  one  of  its  incidental  powers.  Where  by  his  own  act  the 
member  made  it  impossible  for  him  to  attend  the  proceedings  for 
expulsion,  a  by-law  providing  for  expulsion  without  notice  will 
not  invalidate  the  proceedings.^*  A  mutual  benefit  society's  by- 
law that  failure  to  pay  his  dues  within  thirty  days  from  publica- 
tion of  an  assessment  shall  forfeit  the  delinquent's  membership, 

<4  0tto  v.  Journeyman    Tailors'  Walsh,  2  Daly  (N.  Y.),  1;  Hussey 

Protective  &  Benev.  Union  (1888),  v.  Gallagher,  61  Ga.  86. 

7b  Cal.  308;   s.  o.  7  Am.  St.  Rep.  oo  People  v.   New  York    Benev. 

156.  Soc.  (1875),  3  Hun  (N.  Y.),  364. 

4BMcMullen  v.  City  of  Charles-  i'^In  re  Long  Island  R.  Co.,  19 

ton,  1  Bay,    382;     Mayor,    etc.  v.  Wend.  37,  37  Am.  Dec.  429. 

Ordrenan,  12  Johns.  122.  52 -weeks  v.   Silver,  etc.  Co.,  23 

*6  Miles  v.  Chamberlain,  17  Wis.  Jones  &  S."(N.  Y.)  1. 

446.  53  Allen  v.  American,  etc.  Assn., 

*7  Rex  V.  London,  2  Lev.  201.  49  Minn.  544. 

*8  Anacosta  Tribe    v.    Murbach,  54  Grand  Commandery  of  Mass. 

13  Md.  91;  Flint  v.  Pierce  (1868),  v.  Stewart  (1900,  Mass.),  58  N.  E. 

99  Mass.  €8.  26;  Thomas  v.  Musical  Protective 

<9 Master    Stevedores'    Assn.    v.  Union    (1890),   121   N.   Y.  45,   24 

N.  E.  26. 
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was  held  valid.'"'  But  a  member  may  not  be  suspended  or  for- 
feit his  membership,  in  such  case,  without  proof  of  such  no- 
tice as  the  by-laws  provide.^"  Where  the  charter  of  a  board  of 
trade  incorporated  gives  power  to  expel  a  member,  in  manner 
prescribed  by  the  by-laws,  the  board  may  by  by-law  provide  to 
expel  a  member  for  violation  of  contract  or  for  practicing  a 
fraud.^'  The  by-laws  of  mutual  benefit  societies  suspending  a 
member  from  benefits  for  a  time,  after  payment  of  arrearages, 
have  latterly  been  upheld  by  the  courts,^^  though  formerly  held 
void.^'  A  by-law,  forfeiting  funeral  benefits  of  a  member  be- 
cause his  dues,  though  fully  paid,  were  not  paid  at  exact  time 
when  due,  is  void,*"  but  a  by-law  may  provide  that  a  member  in 
arrears  for  a  year  is  not  entitled  to  benefits.'^  The  Illinois  rule 
as  to  whether  the  courts  will  assume  jurisdiction  to  review  ex- 
pulsion from  membership,  is  that  they  will  entertain  appeals  to 
secure  and  protect  property  rights,  and  enforce  money  demands, 
but  not  in  cases  of  expulsion  for  simple  violations  of  the  by-laws 
of  the  order.^^ 

§  168.  Retroactive  and  ex  post  facto  by-laws. — By-laws  can- 
not be  made  to  .operate  retrospectively."^  For  a  by-law,  or  regu- 
lation, means  a  rule  for  future  action.  Ex  post  facto  laws  are 
no  more  lawful  for  corporations  than  for  States.  For  all  by- 
laws contrary  to  the  general  principles  of  the  common  law  or  the 
policy  of  the  State  are  void."*  Accordingly,  the  rights  of  a  trans- 
feree of  shares  cannot  be  affected  by  a  by-law  passed  after  the 

55  Madeira  v.  Merchants'  Ex-  Brady  v.  Coachman's  Ben.  Assn. 
change  Mut.  Ben.  Soc.   (1883),  16       (1891),  14  N.  Y.  Supp.  272. 

Fed.  749 ;  Palmetto  Lodge  v.  Huh-  so  Nelligan    v.    New  York,  etc. 

hell   (1848),  2  Strob.   (S.  C.)   457,  XJiiion    (1886),  City  Ct.  Rep.    (N. 

49  Am.  Dec.  604.  Y.)  261. 

56  Supreme   Lodge   K.   of  H.  v.  si  Cowan   v.   New   York   Caled. 
Dalberg  (1891),  138  111.  508,  28  N.  Cluh  (1899),  61  N.  Y.  Supp.  714. 
E.  787,  Nat.  Corp.  Rep.  348.  sz  People  v.  Women's   C.   0.'  F. 

5T  Dickenson  V.  Chamber  of  Com-  (1896),  162  111.  78,  44  N.  E.  401; 

merce    (1871),   29   Wis.   45;    Peo-  Grand  Lodge  K.  of  P.  v.  People 

pie    V.    New    York    Com.    Assn.  (1895),  60  111.  App.  550. 

(1864),  18  Abb.  Pr.  (N.  Y.)  282.  83  Howard   v.    Savannah,   T.   U. 

58  Jennings  v.  Chelsea  Div.,  etc.  P.,  Chart.  (Ga.)  173. 

(1899),   28  Misc.  Rep.  556,  N.  Y.  eipulford   v.   Fire    Department 

Supp.  862;  Rubino  v.  Frat.  Assn.  of  Detroit    (1875),   31  Mich.   458, 

(1899),  29  Misc.  Rep.  339,   60  N.  465,  466,  citing  Angell  &  Ames  on 

Y.   Supp.   461;    Skelly  v.   Private  Corporations,   '§§    332,    335,     339; 

Coachman's,   etc.   Soc.    (1884),   13  Taylor  v.  Griswold,  2  Green,  ^23; 

Daly   (N.  Y.),  2.  Philips    v.    Wickham     (1829),    1 

59  Cartan  v.  Father  Matthew,  etc.  Paige,  590. 
Soc.   (1869),  3  Daly   (N.  Y.),  20; 
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transfer  was  made.""  Amendment  of  a  by-law,  containing  no 
such  provisions,  requiring  dues  in  arrears  to  be  paid  before  a 
day  named,  on  penalty  of  loss  of  membership,  is  analogous  to  a 
decree  of  foreclosure 'fixing  short  term  of  payment.  In  fixing  such 
new  penalty,  not  existing  at  the  time  of  default,  the  by-law  is 
ex  post  facto  and  void.^°  A  corporation  has  no  power  to  enact 
a  by-law  which  shall  have  a  retroactive  effect  on  any  contract 
previously  made."''  Subsequent  by-laws  of  benefit  societies  will 
not  be  given  retroactive  effect  unless  their  terms  are  impartial,"' 
even  though  both  the  member's  application  and  certificate  stipu- 
late that  his  right  to  participate  in  benefits  is  conditioned  on  the 
by-laws."'  The  New  York  court  thus  summarizes  the  doctrine 
of  this  class  of  cases:  "The  true  doctrine,  we  think,  is  that  the 
by-laws  of  such  an  association  that  would  have  the  effect  of  ma- 
terially changing  or  impairing  the  obligation  of  an  existing  con- 
tract, cannot  be  given  a  retroactive  effect."  If  it  is  attempted  to 
give  it  such  a  retroactive  effect,  the  by-law  is  unreasonable,  espe- 
cially in  case  where  by  the  terms  of  the  contract  of  insurance 
entered  into  by  such  a  corporation,  no  right  to  amend  its  by-laws 
is  expressly  reserved.''" 

§  i6g.  Not  to  be  contrary  to  public  policy  or  in  restraint  of 
trade. — The  general  rule  is  that  by-laws  are  invalid  when  not 
expressly  authorized,  if  they  are  in  unreasonable  restraint  of  trade. 
As  a  by-law  forbidding  a  gunmakers'  society  from  selling  a  gun 
barrel  to  any  non-member  in  London  or  within  four  miles  there- 
of.''^ And  a  by-law,  by  an  organization  of  dealers  prohibiting 
any  one  from  working  at  his  trade,  until  his  apprenticeship  had 
been  approved  by  such  organization,  or  until  it  allowed  him  to 
be  a  workman.''^  And  a  by-law  limiting  the  number  of  appren- 
tices to  be  taken  by  the  members  of  an  organization,  was  held 
void,  as  in  restraint  of  trade.''^  And  a  by-law  forbidding  mem- 
os People  V.  Crockett,  9  Cal.  112.  (1901),  112  Ga.  545,  37  S.  E.  890. 
06  Pulford  V.  Fire  Dept.  of  De-  to  McNeil  v.  Southern,  etc.  Assn. 

troit   (1875),  31  Mich.  458.  (1899),  40  App.  Div.  581,  58  N.  Y. 

IT  United     Workmen    v.     Sater      Supp.     119;     Lloyd    v.     Supreme 
(1891),  44  Mo.  App.  445;  Howard      Lodge  (1899),  38  C.  C.  A.  654,  98 
V.  Savannah,  T.  U.  P,  Chart.  (Ga.)       Fed.  66. 
173.  ■'1  Gunmakers'      Soc.      v.      Fell 

68  Wist  v.-  Grand  Lodge   (1892),       (1742),  Willes  384. 

22  Oret  271,  29  Pac.  611;  Covenant  72 Rex  v.  Cooper's  Co.   (1798),  7 

Mutual,    etc.   v.    Kentner    (1900),  Term  R.  543. 

188    111.    431;     Spencer  v.   Grand  '3  Tailors,'  etc.  of  Ipswich  Case 

Lodge,  etc.   (1897),  22  Misc.  Rep.  (1615),    11    Coke,     53;     Clark  v. 

147,  48  N.  Y.  Supp.  590.  LeCren  (1829),  9  Barn.  &  C.  52. 

69  American  Order,  etc.  v.  Brown 
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bers  of  a  society  from  working  at  their  trade  or  occupation  at 
any  such  prices  or  under  such  conditions  as  the  member  may 
choose  to  accept.'*  And  a  by-law  of  an  association  of  master 
plumbers,  fixing  a  fine  upon  any  member  for  work  done  in  com- 
petition with  any  other  member.'^  And  a  by-law  of  a  society  -of 
captains  and  owners  of  steamboats,  limiting  the  rate  of  freight 
any  member  should  charge.'"  And  a  by-law  of  a  board  of  insur- 
ance underwriters,  forbidding  a  member  to  employ  more  than 
one  solicitor  or  to  limit  his  salary,  or  term  of  service,  or  to  pro-  ■ 
Jiibit  employment  of  any  solicitor  who  has  left  the  service  of  any 
other  member  of  the  board.''  There  is  conflict  of  authority  upon 
the  question  of  the  validity  of  by-laws  of  press  associations,  at- 
tempting to  prohibit  their  members  from  furnishing  news  to  any 
non-member,  without  special  consent  of  the  association.  Such 
a  regulation,  in  Illinois,  is  held  to  be  void,  but  good  in  Missouri 
and  in  New  York.'*  In  Kentucky,  a  by-law  of  a  funeral  directors' 
association,  prohibiting  any  member  from  rendering  any  service 
for,  or  furnishing  any  material,  to  any  debtor  to  the  association, 
was  held  to  be  not  Unlawful."  And  in  California,  an  irrigation 
company  incorporated  to  furnish  water  for  owners  and  occu- 
pants of  land  within  a  certain  district,  adopted  by-laws  limiting 
the  right  to  use  the  water,  to  shareholders  of  the  company,  who 
were  also  landowners,  and  the  by-laws  were  sustained.^"  Also 
held  valid  a  by-law  of  a  chamber  of  commerce  prohibiting  its 
members  from  gathering  in  any  public  place  near  its  exchange 
room,  and  forming  a  market  for  trading  for  future  deUvery  of 
produce  and  grain,  before  or  after  the  exchange  room  is  open 
for  business.*^  A  medical  society  incorporated  may  not  by  by- 
law establish  a  tariff  of  prices  to  limit  charge  of  its  members  for 

74  Thomas  v.  Musical,  etc.  Union  Live  Stock  Bxch.   (1897),  170  III. 

(1888),  49  Hun  (N.  Y.),  171,  17  N.  556,  48  N.  E.  1062,  62  Am.  St.  Rep. 

Y.  St.  Rep.,  2  N.  Y.  Soc.  195;  Par-  404. 

ker  V.  Toronto,  etc.  Assn.   (19G0),  ts  interoc.  Pub.  Comp.  v.  Asso- 

32  Ont.  305.  elated    Press   (1900),  184  111.  438, 

T5  Bailey    v.    Mast€r    Plumbers  56  N.  E.  822;  State  v.  Associated 

(1899),  103  Tenn.   99,    52    S.    "W.  Press    (1900),  159  Mo.  410,   60  S. 

853;    Milwaukee    Assn.    v.    Nieze-  W.    91;    Matthews    v.   Associated 

rowski   (1867),  95  Wis.  129,  70  N.  Press  (1891).  15  N.  Y.  Supp.  887, 

W.  166.  136  N.  Y.  333,  32  Am.  St.  Rep.  94. 

TsSayre    v.    Louisville    Union,  7%  Brewster  v.  Miller  (1897),  101 

etc.   Assn.    (1863),   1   Bov.    (Ky.)  Ky.  368,  41  S.  W.  301. 

143,  83  Am.  Dec.  613.  so  McFadden  v.  Los  Angeles  Co. 

77  Huston  V.  Rentlinger   (1891),  (1888),  74  Cal.  571. 

91  Ky.  333,  15  S.  W.  867,  34  Am.  si  state  v.  Milwaukee  Chamber 

St.   Rep.   225;    People   v.   Chicago  of  Commerce  (1879),  47  Wis.  683. 
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medical  service.^^  An  incorporated  musical  society  may  not  by 
by-law  forbid  its  members  to  play  in  any  orchestra  or  band  with 
persons  not  members  of  the  society.^*  A  corporation  organized 
to  buy  and  sell  fuel,  may  not  pass  a  by-law  to  limit  prices  to  be 
charged  by  its  members  in  their  separate  business,  to  the  prices 
fixed  by  the  directors  of  the  corporation.'*  A  mutual  benefit  so- 
ciety by  by-law  may  provide  for  forfeiture  of  membership,  by 
reason  of  enlistment  in  the  regular  army  in  time  of  peace,  but  not 
to  affect  enlistment  in  a  volunteer  regiment  in  time  of  war.^^  A 
by-law  must  not  be  against  public  policy,  as,  for  example,  in  gen- 
eral restraint  of  trade ; '"  and  where  the  design  and  object  of  an 
association  of  persons  are  illegal,  as  in  restraint  of  trade,  the 
courts  refuse  to  enforce  any  of  their  rules  and  regulations  inter 
sese.^''  Thus,  in  a  recent  English  case,  a  society  was  registered 
as  a  trade  union  under  the  Trade  Union  Act,  1871,  and  in  addi- 
tion to  its  rules  laying  down  the  duties  of  members  with  refer- 
ence to  trade  questions,  and  imposing  fines,  suspension  and  ex- 
pulsion upon  members  violating  the  rules  as  to  trade  matters, 
there  were  also'  rules  giving  to  members  certain  allowances  out 
of  the  funds  in  cases  of  sickness,  accident,  infirmity  or  want  of 
employment,  and  other  allowances  similar  to  those  of  a  friendly 
society.  A  member  sued  for  one  week's  sick  benefit,  which  was 
refused  to  him  by  the  society;  the  lower  court  made  an  order 
for  the  payment  of  the  sum  claimed,  holding  that  the  society  was 
substantially  a  friendly  society,  and  that  it  had  jurisdiction  in  the 
matter.  But  upon  appeal  it  was  decided  that  as  some  of  the  ob- 
jects of  the  society,  were  in  restraint  of  trade,  it  was  at  common 
law  an  illegal  association,  and  although  societies  of  that  char- 
acter were  made  legal  to  a  certain  extent  by  the  Trade  Union 
Act  of  1871,  the  fourth  section  of  that  act  prevented  any  court 
from  entertaining  or  enforcing  any  agreement  between  the  mem- 
bers to  provide  benefits  to  the  members,  and  that  consequently 
the  lower  court  had  no  jurisdiction  to  make  the  order  in  ques- 

82 People  V.Med.  Soc.  (1857),  24  Commonwealth,  (1849),  10  Pa.  St. 

tiarb.   (N.  Y.)  570.  357. 

83  Thomas  v.  Musical,  etc.  Union  so  in   re    Long    Island     R.    Co. 

(1888),  17  N.  Y.  St.  Rep.  51,  49  (1837),  19  Wend.  37.  41;   s.  c.  32 

Hun   (N.  Y.),  171,  2  N.  Y.  Supp.  Am.   Dec.   429;   Mitchell    v.    Rey- 

195,  121  N.  Y.  45,  24  N.  B.  24.  nolds,   1   P.   Williams,   181;    s.   c. 

siKolfE  V.  St.  Paul  Fuel  Ex«h.  10  Mod.   130,  where   the   authori- 

(1892),    48    Minn.   215^   50    N.   Y.  ties  are  reviewed. 

1036.  87  Old    v.    Robson    (Q.    B.    Div. 

85  Franklin  Beneficial   Assn.   v.  1890),  8  Ry.  &  Corp.  L.  J.  511. 
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tion.^'  But  restraints  particular  as  to  time  and  place  are  good 
if  founded  upon  sufficient  consideration.'"  Thus  a  trading  com- 
pany may  prohibit  its  members  from  carrying  on  the  trade  sep- 
arately at  a  different  place  from  that  of  the  company's  domicile."* 
So  where  a  company  was  chartered  for  the  purpose  of  maintain- 
ing uniformity  in  the  business  of  insurance,  a  by-law  requiring 
members  to  follow  uniform  rates  of  insurance  is  npt  void  as  being 
against  public  policy  in  restraint  of  trade.*"^  And  a  company  may 
impose  reasonable  restrictions  as  to  the  manner  of  transferring 
shares  of  its  stock;  as,  for  example,  that  no  transfer  shall  be 
made  on  the  books  of  the  company  without  a  surrender  of  the 
old  certificates  or  proof  of  their  loss,"^  or  until  the  transferrer 


88  "If  a  society  were  illegal  at 
common  law  as  being  in  restraint 
of  trade,  all  the  members  of  that 
society  would  be  indictable,  and 
contracts  made  by  the  members 
inter  se  could  not  be  enforced; 
then  came  the  Trade  Union  Act 
1871,  which  removed  the  incapac- 
ity of  members,  so  that  it  could 
no  longer  be  said  that  they  were 
members  of  an  illegal  society.  The 
legislature  has  to  a  certain  extent, 
and  to  the  ^limits  defined  by  the 
act,  altered  the  law,  and  to  a  cer- 
tain extent  such  societies  should 
not  be  treated  as  unlawful  socie- 
ties; but  the  legislature  goes  on 
to  say  that  in  respect  of  disputes 
of  members  of  such  societies 
amongst  themselves  to  enforce 
their  rules,  no  court  should  enter- 
tain the  matter.  It  seems  to  me 
that  it  is  immaterial  whether  this 
society  is  a  trade  union  or  not; 
the  only  question  is,  whether  this 
was  an  illegal  association  at  com- 
mon law.  If  so,  It  remains  so  as 
to  this  purpose.  The  consequences 
of  the  illegality  are  gone  to  the 
extent  to  which  these  acts  apply, 
but  only  to  that  extent,  and  not 
for  purposes  such  as  the  present. 
The  only  question  here  is,  whether 
this  was  a  society  illegal  at  com- 
mon law,  and  on  looking  at  the 
various  rules  of  the  society  there 
can  be  no  doubt  that  it  is  so. 
There  are  various  provisions,  the 


object  of  which  are  in  restraint  of 
trade.  A  man  shall  not  carry  on 
his  trade  as  he  likes,  but  must 
look  to  the  government  of  the  so- 
ciety. It  is  clear,  therefore,  that 
the  society  is  illegal  at  common 
law,  and  that  the  incapacity  to 
appear  in  court  has  not  been  re- 
moved by  any  legislation.  It  has 
been  argued  that  Knowles  v. 
Booth,  32  Week,  Rep.  432,  is  an 
authority  for  the  decision  of  the 
magistrates  in  this  case;  but  that 
case  does  not  seem  to  me  to  touch 
the  matter  at  all.  That  case  ap- 
plies to  what  is  a  friendly  society 
and  no  more.  It  will  not  do  to 
say  that  the  society  is  a  legal  so- 
ciety for  some  purposes,  but 
illegal  for  other  purposes.  So  far 
as  the  present  question  is  con- 
cerned the  point  is  left  exactly  as 
it  was  at  common  law,  and  there- 
fore in  my  opinion  the  decision  of 
the  magistrates  was  wrong." 
Wills,  J.,  in  Old  v.  Robson  (Q.  B. 
Div.  1890),  8  Ry.  &  Corp.  L.  J. 
511. 

89  Gunmakers'  Co.  v.  Fell, 
Willes,  384. 

90  King  V.  Fishermen  of  Faver- 
sham,  8  Term  Rep.  352,  cited  by 
Lumley  on   By-Laws,   131. 

91  People  V.  New  York  Board  of 
Underwriters  (1875),  54  How.  Pr. 
228. 

02  state  V.  Iberville  Parish 
Judge,  30  La.  Ann.  pt.  1,  308. 
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shall  have  discharged  all  debts  due  from  him  to  the  company."' 
But  a  by-law  making  the  consent  of  the  president  requisite  to 
effecting  a  transfer  has  been  held  invalid  as  in  restraint  of  trade."* 
In  Massachusetts  it  has  been  doubted,"^  and  even  entirely  denied, 
that  the  company  can  by  means  of  a  by-law  in  any  way  limit  the 
free  transfer  of  stock.°°  In  New  Hampshire  restrictions  of  this 
character  are  forbidden  by  statute."^  In  New  York  _  it  has  been 
held  in  the  superior  court  that  a  by-law  assuming  to  prohibit  a 
transfer  of  stock  in  a  manufacturing  company  because  the  owner 
is  in  debt  to  the  company,  is  ultra  vires  and  void,  the  statutory 
power  of  these  companies  to  make  by-laws  extending  only  to  pre-, 
scribing  the  manner  and  form  in  which  transfers  shall  be  made."* 
§  170.  By-laws  regulating  transfer  of  stock. — ^The  by-laws 
of  a  corporation,  for  its  own  convenience  and  protection,  may  im- 
pose reasonable  regulations  for  the  transfer  of  its  shares  of  stock. 
This  is  necessary  to  the  corporation's  knowledge  of  who  are  its 
shareholders,  entitled  to  vote  at  its  meetings,  and  to  payment  of 
dividends.  And  by-laws  almost  universally  provide  that  no  trans- 
fer shall  be  made  except  upon  the  company's  books,  and  upon 
surrender  of  the  old  certificate  or  proof  of  its  loss ;  and  so  far  as 
the  rights  of  shareholders  are  not  violated,  the  courts  have  sus- 
tained such  regulations.*  Even  when  such  provision  for  transfer 
on  the  books  of  the  corporation  is  provided  for  in  the  statute  or 
charter,  it  is  intended  merely  for  the  protection  of  the  corpora- 
tion, so  that  it  may  know  who  are  the  stockholders,  and  as  such 
entitled  to  vote,  etc.,  and  is  not  intended  to  give  to  corporate  di- 
rectors the  power  of  approval  or  disapproval  of  the  registry  of 
any  such  transfer.  "It  does  not  restrict  the  right  of  the  owner 
to  transfer  his  stock  or  clothe  the  corporation  with  the  power  to 
refuse  to  register  bona  Ude  transfers."  ^  But  notwithstanding  the 
by-law,  the  sale  of  the  stock  accompanied  by  delivery  of  the  cer- 
tificate, passes  good  title  to  the  vendee,  as  against  the  corpora- 

93  Pendergast  v.  Bank  of  Stock-  »8  DrisooU  V.  West  Bradley,  etc. 

ton  (1871),  2  Sawy.  108.  Manuf.  Co.  (1874),  36  N.  Y.  Super. 

9*  Sargeant  v.  Franklin  Ins.  Co.,  Ct.  488. 

8  Pick.  90.     Cf.  Sargeant  v.  Essex  ,  1  Planters'  &  Merchants'  Mutual 

M.  R.  Co.,  9  Pick.  202.  Ins.  Co.  v.   Selma  Savings  Bank, 

96  Plymouth  Bank  v.  Bank  of  63  Ala.  585;  Dane  v.  Young,  61 
Norfolk,  10  Pick.  454;  Nesmith  v.  Me.  160;  Farmers'  &  Merchants' 
Washington  Bank,  6  Pick.  324.  Bank  of  Louisville  v.  Wasson,  48 

98  Sargeant  v.  Franklin  Ins.  Co.,  iowa,  336. 

8  Pick.  90;  s.  c.  19  Am.  Dec.  306.  2  Johnson  v.  Laflin,  5  Dill.   65, 

97  N.  H.  Laws  of  1849.  ch.  860,  103  U.  S.  800. 
§  2. 
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tion.'  A  by-law  providing  that  shares  shall  be  "transferable  only 
on  the  books  of  the  company"  will  not  authorize  the  directors  to 
refuse  to  register  a  transfer,  although  they  may  consider  the 
transfer  detrimental  to  the  interest  of  the  corporation.*  The  re- 
quirement of  transfer  on  the  books  is  generally  held  to  be  alone 
for  protection  ajid  benefit  of  the  corporation,  and  not  as  prevent- 
ing any  transfer  without  entry  on  the  books.  Except  as  against 
the  corporation,  the  shareholder  may,  as  an  incident  of  his  right 
of  property,  transfer  both  his  legal  and  equitable  title  to  his  stock.' 
Under  the  pretense  of  prescribing  the  manner  of  transfer,  the  as- 
sociation cannot  clog  it  with  useless  restrictions,  or  make  it  de- 
pendent upon  the  consent  of  the  directors  or  other  shareholders.* 
A  by-law  which  prohibits  a  transfer  of  shares  to  one  not  already 
a  shareholder,  without  first  offering  the  shares  to  the  corporation, 
is  invalid.'  So  an  agreement  by  the  organizers  of  a  corporation 
that  their  stock  shall  be  put  in  trust,  and  not  drawn  out  for  six 
months  without  the  written  consent  of  all,  is  void  as  against  pub- 
lic policy,  if  it  is  to  be  construed  so  as  to  prevent  a  sale  of  the 
stock  within  the  six  months.*  Restrictions  upon  the  power  to 
make  a  bona  ftde  sale  and  transfer  of  shares  must  be  based  upon 
authority  conferred  by  the  charter,  or  upon  by-law  adopted  under 
the  authority  of  a  charter  provision,"  or  upon  a  valid  contract 
with  the  shareholder.^"  But  the  power  to  regulate  the  transfer 
does  not  include  the  power  to  restrict,  and  a  corporation  has  no 
power  to  prohibit  transfers  of  shares,  or  condition  such  transfer 
upon  the  approval  of  the  board  of  directors,  or  other  agent  of  the 
company.  Any  sudi  restricting  by-law  is  void,  as  in  the  nature 
of  a  restraint  of  trade,  and  contrary  to  public  policy." 

3  Moore  v.  Bank    of    Commerce  35  Hun  (N.  Y.),  641;  Nesmith  v. 

(1873),  52  Mo.  379;  "Wilson  v.  St.  Washington  Bank,  6  Pick.  (Mass.) 

Louis,    etc.    Co.     (1891),  108  Mo.  324. 

588,  18  S.  W.  286.  »  Johnson  v.  Laflin,   5  Dill.   65, 

i  Chemical    Nat.    Bank    v.    Col-  103  U.  S.  800. 

well   (1892),  132  N.  Y.  250,  30  N.  lo  New  England,  etc.  Co.  v.  Ab- 

E.  644.  bott,  162  Mass.  148,  27  L.  R.  A. 

5  Chouteau    Spring     v.    Harris,  271. 

20  Mo.  382;    Feckheimer  v.  Nat,  n  Farmers',  etc.  Bank  v.  Wasson 

etc.  Bank,  79  Va.  80.  (1896),  48  Iowa,  336,  30  Am.  Rep. 

6  Johnston  r.  Laflin,   103  U.  S.  398;   Ireland  v.  Globe  Milling  Co. 
800.  (1898),  21  R.  I.  9,  79  Am.  St.  Rep. 

7  Brinkerhoff,  etc.  Co.  v.  Home,  769 ;  Herring  v.  Ruskin,  etc.  Assn. 
etc.  Co.,  118  Mo.  447,  Wilsus  Cas.  (Tenn.  Ch.  App.  1899),  52  S.  "W. 

8  Williams   v.    Montgomery,     68  327. 
Hun  (N.  Y.),  416;  Fisher  v.  Bush, 
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§  171.  Construction  of  by-laws. — By-laws  of  a  corporation 
affect  merely  the  management  of  its  business  and  the  control  of 
its  officers  and  agents.  They  are  no  part  of  its  charter  and  cannot 
vary  its  powers.'^^  It  is  a  question  for  the  court,  and  not  for  the 
jury,  to  decide  whether  or  not  a  by-law  of  a  corporation  is  with- 
in its  authorized  power  to  pass,  and  what  the  by-law  means.^' 
Where  the  by-law  is  ambiguous,  and  requires  extrinsic  evidence 
to  explain  it,  the  jury  will  decide.^*  Where  the  distinct  parts  of 
a  by-law  are  separable,  the  valid  from  the  invalid,  the  former  will 
stand,^^  but  if  not  so  separable,  and  part  is  invalid,  the  whole  by- 
law is  voiA^"  By-laws  are  liberally  construed,  and  in  accordance 
with  the  construction  given  them  by  the  corporation.^^  Proof 
of  long  usage  in  the  method  of  a-  society  in  calling  its  annual 
meetings  for  election  of  officers,  is  held  to  be  the  society's  con- 
struction of  its  by-laws  regulating  the  calling  of  such  meetings. ^^ 
In  mutual  insurance  questions  that  construction  of  a  by-law 
which  is  most  favorable  to  the  insured  will  be  aidopted.^'  A  by- 
law of  a  bank  authorizing  the  president  to  certify  cheeks  drawn 
on  the  bank  is  held  not  to  include  checks  drawn  by  the  president 
himself.^"  The  reasonableness  of  by-laws  of  unincorporated  so- 
cieties will  not  be  passed  upon  by  the  courts. ^^'  A  provision  in 
the  charter  of  a  corporation  that  "all  rules  and  restrictions  made 
by  the  board  of  directors,  concerning  the  transfer  of  stocks,  shall 
be  subject  to  the  general  law  of  the  State,"  requires  only,  as  to 
the  by-laws,  that  they  shall  be  reasonable  and  not  contrary  to  the 

12  Brewster  v.  Hartley  (1869),  "  state  v.  Curtis  (1874),  9  Nev. 
37    Cal.    15,     99    Am.     Dec.    237;       325. 

Steiner  V.  Steiner,  etc.  Co.  (1898),  i' Breneman    v.    Franklin,    etc. 

120  Ala.  128.  Assn.    (1842),   3   "Watts   &   S.   Pa. 

13  Scholl  V.  Sadoury  (Pa.  1894),  218;  Poulters  Co.  v.  Phillips,  6 
24   Pittsburg  Leg.   J.    (N.   S.)    43;  Bing.  (N.  C.)  314. 

Bearden  V.  People,  etc.  (Tenn.  Ch.  is  State  v.    Conklin    (1874),    34 

App.  1898),  49  S.  W.  64;  Carney  v.  Wis.  21. 

New   York  Life   Ins.   Co.    (1900),  is  Finch  v.   Grand    Grove,    etc. 

162  N.  Y.  453,  57  N.  B.  78,  49  L.  R.  (1895),    60   Minn.   308,   62   N.   W. 

A.  471.  384;   Supreme  Lodge,  etc.  v.  Mon- 

1*  State  V.   Conklin    (1874),    34  drowski  (1899),  20  Tex.  Civ.  App. 

Wis.  21;  Morris  &  E.  Co.  v.  Ayres  322,  49  S.  W.  919;  Eastern  B.  &  L. 

(1862),  29  N.  J.  Law,  395;  Comp-  Assn.     v.     Olsmsted     (1900),     16 

ton  V.  Van  Volkenburg  (1870),  34  App.  D.  C.  387. 

N.  J.  Law,  134.  20  Claflin  v.  Farmers'  &  Citizens' 

isAmesbury   v.   Bowditch,     etc.  Bank  (1862),  25  N.  Y.  293. 

Co.   (1856),  6  Gray  (Mass.),  607;  21  Kehlenbeck        v.        Logeman 

Cleve  V.  Financial  Co.,  L.  R.  16  Eq.  (1882),    10    Daly     (N.    Y.),    447; 

363.  Robinson    v.    Yates     City    Lodge 

(1877),  86  111.  599. 
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general  law  of  the  State,  other  than  that  governing  those  mat- 
ters which  the  corporation  by-laws  are  intended  to  govern.^^ 
Where  the  general  statues  of  the  State,  governing  corporations, 
give  a  corporation  express  power  to  make  by-laws  for  specified 
purposes,  its  power  is  limited  thereto,  and  it  can  make  no  by-law 
for  any  other  purpose.^^  A  clause  in  the  charter  giving  "the  force 
and  effect  of  legal  enactment"  to  "the  constitution  arid  by-laws," 
that  may  be  adopted,  gives  no  greater  power  than  is  ordinarily 
given  in  charters  without  such  clause.-*  A  by-law  of  a  corpora- 
tion does  not  affect  contracts  made  with  the  corporation  prior  to 
its  adoption,  in  the  absence  of  express  stipulation,  that  subsequent 
amendments  shall  apply. ^^  Where  such  a  contract  provides  that 
it  was  subject  to  the  laws  in  force  at  the  time  of  its  execution  or 
afterwards  adopted,  a  by-law  adopted  after  such  execution  of  the 
contract,  becomes  a  part  of  it.^°  A  court  of  equity  cannot  make 
by-laws  for  a  corporation,  as  by  substituting  "by-laws"  for  "con- 
stitution," in  construing  a  provision  in  the  by-laws  that  the  con- 
stitution may  be  altered  or  amended  by  a  two-thirds  vote  at  any 
annual  meeting.^^ 

§  172.  Conflict  between  statute  or  charter  and  by-laws. — 
If  the  constitution  and  by-laws  of  a  corporation  are  inconsistent 
with  the  purposes  for  which  it  was  incorporated,  they  are  void.^* 
By-laws  of  a  corporation  must  be  conforrriable  and  subordinate 
to  the  charter  regulations,^'  and  run  with  their  spirit  and  intent, 
and  not  conflict  therewith.'"  There  is  no  presumption  that  a 
member  of  a  corporation  assented  to  any  such  conflicting  by-law, 
and  it  is  inoperative  as  to  those  members  who  did  not  assent 
to  it.'^  But  a  by-law  will  not  be  given  a  construction,  that  it  con- 
flicts with  a  statute  of  the  State,  where  the  by-law  is  susceptible 
of  a  construction  making  it  valid.'^ 

22  St.  Louis  Perpetual  Ins.  Co.  28  state  v.  Curtis  (18741 ,  9  Nev. 
V.  Goodfellow   (1845),  9  Mo.  149.  325;  Kearney  v.  Andrews   (1854), 

23  Ireland  v.  Globe  M.  &  R.  Co.  10  N.  J.  Eq.   (2  Stockt.)  70. 
(1895),  19  R.  I.  180,  32  Atl.  921,  29  St.  Luke's  Church  v.  Matth- 
29  L.  R.  A.  429.  ews    (1815),   4    Dessaus.    (S.   C.) 

24  Martin  v.  Nashville  Building  585. 

Assn.    (1865),  42  Tenn.    (2   Cold.  80  Commonwealth      v.       Fisher 

418).  (1869),7  Phila.  264. 

26  Supreme  Commandery,  etc.  v.  si  Glens  Palls  Ins.  Co.  v.  Harvey 

Ainsworth  (1882),  71  Ala.  436,  46  (1864),  45  N.  H.  292. 

Am.  Rep.  332.  32  Kahn  v.  Bank  of  St.  Joseph 

asidem.  (1879),  70  Mo.  262. 

27Scanlan    v.    Snow    (1894),    2 
App.  D.  C.  137. 
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'  §  173.  Estoppel  to  question  validity  of  by-laws. — It  was 
held  no  ratification  of  a  by-law  by  a  trustee  of  the  corporation 
who  was  also  its  creditor,  who  openly  protested  against  the  by- 
law, though  he  accepted  money  under  it,  and  was  present  at  a 
subsequent  meeting  of  the  trustees,  who  directed  the  application 
of  the  money,  and  to  which  he  assented.^^ 

§  174.  Pleading. — A  by-law  may  be  good  in  part  and  partly 
void.°*  Where  there  are  several  distinct  by-laws,  one  may  be 
void  and  the  other  good;  where  they  are  combined,  and  yet  the 
parts  are  separable,  the  same  rule  applies  to  the  separate  parts ; 
but  where  they  are  so  framed  as  to  be  inseparable  or  to  depend 
upon  each  other,  if  part  be  void  the  whole  is  void.^^  Where  a 
by-law  is  open  to  two  constructions  and  according  to  one  it  would 
be  illegal,  the  court  will  prefer  to  adopt  the  other,  although ,  in 
that  event  the  facts  of  a  particular  case  will  constitute  a  breach.^" 
Although  the  rules-  and  regulations  of  a  society  or  order  enter 
into  and  become  a  part  of  the  contract  of  life  insurance  which 
it  makes  with  its  members,  its  own  practice  or  opinion  as  to  the 
meaning  of  the  words  used  to  express  the  rule  or  regulation  in 
controversy  is  not  binding  on  the  courts,  in  construing  the  con- 
tract, if  the  language  be  plain,  unambiguous  and  well  understood 
to  have  a  fixed  meaning,  either  generally  or  as  a  technical  term 
of  the  law.  The  latter  meaning  will  be  given  to  the  words  used 
as  in  other  cases  for  the  interpretation  of  contracts.^''  In  ac- 
tions arising  under  the  by-laws  of  a  corporation  they  must  be  set 
forth  in  the  pleadings;  and  an  omission  to  do  so  may  be  taken 
advantage  of  by  demurrer.^^  Corporations  must  show  their  power 
to  pass  by-laws,  and  must  bring  themselves  by  proof  within  that 
power.^° 

33  Slee  v.  Bloom  (1822),  19  other."  Clark  v.  Denton,  1  Barn. 
Johns.  456,  10  Am.  .Dec.  273,  re-  &  Ad.  97;  Stationers'  Co.  v.  Salis- 
versing  the  decree    in    (1821)     3      bury.  Comb.  222. 

Johns.  366.  8«Lumley  on  By-Laws,  269,  cit- 

34  3  Rogers  v.  Jones,  1  "Wend.  ing  Dearden  v.  Townsend,  L.  R.  1 
260;  Boisot  on  By-Laws,  p.  98.  Q.  B.  10;   Bagleton  v.  East  India 

asLumley  on  By-Laws,  157,  cit-  Co.,  3  Bos.  &  P.  55;  Great  "Western 

ing    Fazaherley    v.    "Wiltshire,    1  Ry.  Co.  v.  Goodman,  21  L.  J.  C. 

"Willes,  390;   Regina  v.  Lundie,  5  P.  197. 

L.  T.  N.  S.  831;  Queen  v.  Saddlers'  ar-wiggin  v.  Knights  of  Pythias 

Co.,  32  L.  J.  Q.  B.  345;   King  v.  11887),  31  Fed.  Rep.  122. 

Company   of   Fisherman,   8   Term  as  Marker   v.   Mayor,    17   "Wend. 

Rep.   357,   where   it   was   said   by  199,     in    any    court    whether    of 

Lord  Kenyon,  "though    a    by-law  record  or  not. 

may  be  good  in  part,  yet  it  can  be  39  Dunham      v.      Trustees      of 

so  only  where  the  two  parts  are  Rochester,  5  dow.  462;  Taylor  v. 

entire    and    distinct    from    each  Griswold,  2  Green,  223. 
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§  175.  Validity  and  effect  of  by-laws  in  general. — A  valid 
by-law  is  as  much  a  law  of  the'  corporation  as  is  its  charter.*"  As 
a  general  rule,  by-laws  of  a  corporation,  whether  expressly  au- 
thorized or  not,  which  are  reasonable  and  calculated  to  effect 
the  authorized  purposes  of  the  corporation,  and  which  are 
adopted  by  a  majority  of  the  governing  board,  are  valid.*^  But 
by-laws  contrary  to  the  provisions  or  purposes  of  the  charter  are 
void.*^  The  validity  of  by-laws  is  tested  by  their  reasonableness.** 
Lapse  of  time,  however  long,"  will  not  validate  a  by-law,  which 
is  intrinsically  illegal.**  The  rule  that  by-laws  must  be  rea- 
sonable to  be  valid  does  not  apply  to  the  by-laws  of  voluntary 
unincorporated  associations,  associations  organized  for  other  than 
business  purposes.  The  courts  do  not  interfere  to  enforce  or  set 
aside  their  by-laws,  except  where  they  are  contrary  to  law  or  to 
public  poliGy.*^  It  is  the  inalienable  right  of  every  citizen  to  in- 
voke the  aid  of  the  courts  for  his  assistance  or  protection,  and 
a  by-law  of  a  merchant's  exchange  which  requires  members  to 
submit  their  controversies  to  arbitration,  on  pain  of  expulsion  if 
they  bring  suit,  is  invalid.*"  A  by-law  of  a  chamber  of  commerce, 
providing  for  the  expulsion  of  a  member  for  non-compliance  with 
the  terms  of  any  contract,  whether  verbal  or  written,  is  reasonable 
and  valid.*^  The  corporation  is  subject  to  the  restrictions  of  its 
by-laws,*'  and  is  entitled  to  rely  on  them,  in  its  dealings  with  its 
members  and  with  third  persons.  So  that  a  transfer  of  its  stock 
not  made  on  its  books  in  accordance  with  its  by-laws  does  not 
bind  the  corporation.*'  Nor  is  it  bound  by  acts  unratified,  of  its 
officers,  in  excess  of  their  authority  when  it  is  defined  by  the  by- 
laws.°°  And  where  an  officer  receives  money  contrary  to  the  by- 
laws, and  embezzles  it,  the  corporation  cannot  recover  on  his 
bond,  conditioned  that  he  shall  account  for  all  money  received  by 

40  Kent  v.  Quicksilver  Mining  Ct.  Rep.  (N.  T.)  186;  Conniff  v. 
Co.  (1879),  78  N.  Y.  179.  Jamour  (19t)0),  31  Misc.  Rep.  729, 

41  People  V.  Sailors'  Snug  Har-      65  N.  Y.  Supp.  317. 

bor  (1868),  54  Barb.  532;  Poultney  *«  State  v.  Union  Merchants'  Ex- 

V.  Bacbman  (1883),  31  Hun,  49.  change   (1876),  2  Mo.  App.  96. 

•*2  Child    V.     Hudson    Bay    Co.  « Dickenson     v.     Chamber     of 

(1723),   2  P.  Williams,   207,   209;  Commerce  (1871),  29  Wis.  45. 

Bergman  v.  St.  Paul  Assn.  (1882),  48  Covenant  Mut.  Assn.  v.  Spies 

29  Minn.  275,  282.  (1885),  114  111.  463,  468,  2  N.  E. 

43  Vierling    v.    Mechanics,'    etc.  482. 

Assn.  (1899),  179  111.  524,  53  N.  E.  49  stockwell  v.   St.  Louis  Merc. 

979.  Co.   (1880),  9  Mo.  App.  133. 

44  Rex  V.  Ashwell,  12  Bast,  22.  bo  Adriance  v.  Roome  (1868),  52 
46Elsas  V.  Alford  (1878),  1  City  Barb.   (N.  Y.)   411. 
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him,  because  the  corporation  is  bound  by  the  by-law."^  Where 
the  directors  of  a  corporation  hold  meeting  to  elect  a  president 
at  a  place  elsewhere  than  provided  by  the  by-law  such  election  is 
void.^^  If  the  by-laws  require  that  all  meetings  of  the  board  of 
directors  shall  be  specially  called,  a  meeting  of  part,  although  a 
majority  of  the  members  of  the  board,  not  called  as  required  by 
the  by-law,  is  not  a  legal  meeting.''^  Where  the  by-laws  of  a 
mutual  benefit  insurance  company  require  that  the  assessments 
shall  be  levied  by  the  directors,  the  board  cannot  delegate  the 
power  to  the  president  and  the  secretary."*  A  by-law  which  oper- 
ates to  promote  usurious  loans  from  the  association  to  its  mem- 
bers is  void."'  The  by-laws  of  a  corporation,  organized  for  lit- 
erary and  scientific  purposes  may  not  limit  membership  to  per- 
sons of  any  particular  religious  faith,  or  subject  its  affairs  to 
ecclesiastical  control."*  A  by-law  of  a  ptiblic  canal  company, 
closing  navigation  on  Sunday  under  penalty,  is  void.  A  void  by- 
law can  acquire  no  validity  by  amendment."''  The  preponderance 
of  authority  is,  in  trading  and  manufacturing  corporations,  that 
the  officers  have  the  apparent  powers  implied  in  their  designa- 
tions, and  that  they  are  not  limited  to  the  powers  enumerated  in 
the  by-laws,  as  against  third  persons  dealing  with  such  officer, 
without  notice  of  such  limitation."^  A  by-law  clearly  foreign  to 
the  purposes  of  the  corporation  is  void.""  A  by-law  making  less 
than  a  majority  a  quorum  at  meeting  of  directors,  is  valid,  if  not 
contrary  to  the  charter  or  statute  of  the  State.""  No  director  or 
officer  of  a  corporation  is  entitled  to  any  salary,  except  as  au- 
thorized by  the  corporation  by-laws,  but  payment  in  excess  of 
that  so  authorized  is  not  void,  though  voidable  at  suit  qf  a  share- 
holder showing  his  injury  thereby."^    A  mutual  benefit  society 

Bi  Sperry  v.   Dransfield    (1884),  bs  People  v.  Young  Men's,    etc. 

2  New  Zeal.  Sup.  Ct.  319.  Soc.   (1879),  41  Mich.  67,  1  N.  "W. 

52  Waterman   v.    Chicago    I.    R.  931,  6  Am.  Corp.  Cas.  626. 

Co.   (1892),  139  111.  658,  29  N.  E.  bt  Calder,     etc.     Nav.     Co.     v. 

689.  Pilling  (1845)  ^  14  Mees.  &  W.  76, 

B3  Mast  Buggy  Co.  v.  Litchfield  bs  State  v.  Crotchett,    37    Minn. 
F.  H.  &  I.  Co.*(1893),  55  111.  App.     '  13;  State  v.  Truby,  37  Minn.  97. 

98.  Bspay  v.    Noble,    12    Gush.    1: 

BiGarretson       v.       Bq.      Assn.  Walt  v.  Smith,  92  111.  385;   Rath- 

(1895),   93    Iowa,    402,  61  N.  W.  bun  v.  Snow,  123  N.  Y.  343,  10  L. 

952.  R.  A.  ,355. 

BB  Herbert  v.  Kenton,  etc.  Assn.  eo  people  v.   Chicago  Board   of 

(1875),  74    Ky.    296;    Building   &  Trade   (1867),  45  111.  118. 

Loan  Assn.  v.  Dorsey   (1881),  15  oi  Brown    v.     DeYoung    (1897), 

S.  C.  462.      '  167  111.  549.  47  N.  E.  863. 
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may  not  by  by-law  increase  the  amount  of  mortuary  benefit  pay- 
able on  account  of  any  member,  beyond  that  prescribed  by  char- 
ter."^ Where  the  articles  of  incorporation  prescribe  the  condi- 
tions of  membership  the  by-laws  cannot  impose  additional  con- 
ditions."' 

§  176.  (a)  Of  by-laws  creating  lien  on  the  stock. — A  corpo- 
ration has  no  lien  upon  its  shares  in  the  hands  of  a  shareholder, 
to  secure  his  indebtedness  to  the  corporation,  in  the  absence  of 
any  contract  or  provision  of  the  charter  or  by-laws  to  that  ef- 
fect.** Where  the  charter  or  general  law  neither  grants  nor  pro- 
hibits power  to  reserve  lien  by  by-law,  but  gives  the  corporation 
authority  to  regulate  transfers,  such  authority  implies  the  power 
to  pass  by-laws- giving  it  a  lien  upon  its  shares  of  stock  for  the 
holder's  indebtedness  to  it,  which  by-law  will  bind  the  share- 
holder and  purchasers  with  notice  of  it.  Though  there  is  great 
conflict  of  authority  upon- this  question,  the  preponderance  is'  in 
support  of  the  validity  of  such  a  by-law."^  And  shareholders  and 
transferees  either  with  or  without  actual  notice  of  the  by-law,  are 
chargeable  with  notice  of  it,  when  the  authority  to  pass  it  is  ex- 
pressly given  by  charter  or  general  law.""  On  the  contrary  many 
cases  deny  such  implied  power. "^  Such  by-law  applies  whether 
the  debt  of  the  shareholder  is  due  or  not."'  Such  by-law  does 
not  aflfect  stock  in  hands  of  an  innocent  purchaser,  for  value  and 
without  actual  notice  of  the  by-law.""  If  such  alien  is  conferred 
by  by-law,  the  purchaser  of  the  stock,  without  notice  of  the  by- 
law, is  not  bound,  but  all  persons  are  charged  with  notice  of  stich 
lien  provided  by  the  company's  charter,  articles  of  association  or 
by  a  general  law.     And  the  corporation  may  refuse  to  transfer 

62  Nelligan  v.  New  York^  etc.  Mechanics'  Bank  v.  Merchants' 
Union  (1886),  2  City  Ct.  Rep.  (N.  Bank,  45  Mo.  513,  100  Am.  Dec. 
Y.)   261.  388. 

63  People  V.  Young  Men's,  etc.  e?  Driscoll  v.  West  Bradley,  59 
Soc.  (1879),  41  Mich.  67,  1  N.  W.  N.  Y.  96;  Chouteau  Spring  Co.  v. 
931,  6  Am.  Corp.  Gas.  626.  Harris,  20  Mo.  382;  Moore  v.  Bank 

ei  Farmers'    Bank    v.     Wasson,  of  Commerce,  52  Mo.  377. 
48  Iowa.  336,  30  Am.  Rep.  398.  ss  St.   Louis  Perpetual   Ins.   Co. 

65  Child    V.     Hudson    Bay    Co.  v.  Goodfell'ow   (1845),  9  Mo.  149; 

(1723),  2   P.  Williams,    207,    the  In  re  Bachman  (1875),  2  Cent.  L. 

leading    case;     Lockwood   v.   Me-  Jour.  119,  12  Nat.  Bank  Reg.  223; 

chanics'  Nat.  Bank    (1869),   9  R.  Knight  v.  Old  Nat.  Bank   (1871), 

I.  308,  11  Am.  St.  Rep.  253.  3  Cliff.  429,  Fed.  Cas.  No.  7885. 

66Tuttle  V.  Walton,   1   Ga.   43;  69  Farmers'  Bank  v.  Wasson,  48 

Bank  of  Atchison  Co.  v.  Durfee,  Iowa,  536;  Driscoll  v.  West  Brad- 

118  Mo.  431,  40  Am.  St.  Rep.  396;  ley  &  Manuf.  Co.,  59  N.  Y.  96. 
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the  shares  until  its  claim  is  satisfied.'"  The  liability  of  the  stock- 
holder for  the  unpaid  portion  of  his  stock  does  not  constitute  debt 
within  the  contemplation  of  such  by-law.'^  But  a  national  bank 
organized  under  the  act  of  1864,  cannot  acquire  a  lien  on  its  own 
•shares  by  such  by-law,  because  it  is  forbidden  by  the  act  to  make 
any  loan  on  security  of  its  own  stock,  and  the  courts  hold  it  to  be 
against  the  spirit  and  policy  of  the  act  to  acquire  any  such  lien.'^ 

§  177.  (b)  Of  by-laws  retiring  stock. — A  corporation  may 
not  by  by-law  retire  any  part  of  its  capital  stock  so  long  as  any 
shareholder  objects.'^  No  liability  can  be  imposed  by  means  of 
by-laws  upon  shareholders  for  debts  of  the  corporation,'*  nor  by 
resolution  of  the  trustees,"  beyond  the  shareholders  agreement 
to  contribute  to  the  capital  stock  of  the  company."'  A  by-law  al- 
lowing shareholders,  upon  paying  thirty  per  cent,  of  their  shares, 
to  forfeit  them,'  is  void,  as  against  creditors  of  the  company, 
where  such  payment  would  not  create  a  fund  sufficient  to  pay  the 
debts  of  the  corporation ;  though  it  would  be  valid  as  between 
the  corporators  and  shareholders.''  A  by-law  creating  a  lien 
upon  shares  of  stock  in  favor  of  the  corporation  for  debts  due 
it  from  the  shareowner  are  inoperative,  as  against  his  judgment 
■creditors.'*  In  the  absence  of  charter  or  statutory  liability  of 
members  of  a  corporation,  for  the  corporate  debts,  such  liability 
may  not  be  imposed  by  by-law.'^ 

§  178.  (c)  By-laws  affecting  rights  of  members. — A  by-law 
of  a  mutual  benefit  insurance  company  that  any  member,  after 
admission,  who  shall  engage  in  any  occupation  that  bars  appli- 

TODriscoll  V.  "West  Bradley,  etc.  Bldg.  Assn.   (1882),  29  Minn.  278. 

Manuf .  Co.,  59  N.  Y.  109 ;  Bank  of  '*  Raid  v.  Batonton  Manuf .  Co. 

Holly   Springs   v.  Pinson    (1880),  (1869),  40  Ga.  98,  2  Am.  Rep.  563; 

S8  Miss.  421;   Planters,'  etc.  Mut.  Trustees  of  Free  Schools  v.  Flint 

Tial   Ins.    Co.    V.    Selma    Savings  (1847),  13  Mete.  539. 

Bank,    63    Ala.    585;     Mt.    Holly  75  Vincent  v.  Chapman,  10  Gill. 

Paper  Co.'s  Appeal,    99    Pa.     St.  &  J.  279. 

613.                                   .  ''^  Jackson    v.    Meek,    87    Tenn. 

71  Kahn  v.  Bank  of     St.  Joseph  69,  10  Am.  St.  R'ep.  620. 

(1879),  70  Mo.  263.     But  see  In  re  ^^  Slee  v.  Bloom,  19  Johns.  456; 

Bachman  (1875),  2  Cent.  L.  Jour.  Cooper  v.  Frederick  (1846),  9  Ala. 

119,  12  Nat.  Bank  Reg.  223.  739. 

72Bullard   v.    Bank    (1873),   18  's  Bryon  v.  Carter,  22  La.  Ann. 

Wall.  (U.  S.)  589;  Bank  v.  Lanier  98. 

(1870),  11  Wall.  (U.  S.)  369;  '9  Trustees  v.  Flint  (1847),  13 
Delaware  L.,  etc.  Co.  v.  Oxford  Mete.  (Mass.)  539;  Reid  v.  Eaton- 
Iron  Co.   (1884),  38  N.  J.  Eq.  340.  ton  Manuf.  Co.'  (1869),  40  Ga.  101. 

73  Bergman   V;     St.    Baul    Mut. 
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cants  for  admission,  shall  stand  suspended,  is  valid.'"  Where  the 
articles  of  incorporation  set  out  the  conditions  of  mernbership 
the  by-laws  may  not  impose  other  conditions.'^  A  society  in- 
corporated as  a  religious  organization  may  provide  by  by-law 
that  any  member  ceasing  to  worship  regularly  with  the  society 
or  failing  to  contribute  to  its  support  shall  lose  his  membership.'^ 

§  179.  (d)  By-lavvs  restricting  suit.-T-A  mutual  insurance 
company  may  by  by-law  limit  the  time  for  bringing  suit  against 
the  company  for  loss,  to  a  reasonable  period  after  the  directors 
determine  the  amount  of  the  loss.*'  But  it  may  not  limit  the 
bringing  of  suit  to  any  particular  jurisdiction.  Any  corporation's 
by-law  is  void  which  undertakes  to  impair  the  right  of  a  mem- 
ber to  sue  in  the  courts  of  the  State,  or  to  change  the  jurisdic- 
tion of  the  lawfully  established  courts.  Such  a  by-law  is  vinrea- 
sonable  and  contrary  to  law.'*  Members  are  bound  to  take  no- 
tice of  the  by-laws.'''  Members  of  mutual  insurance  and  benefit 
societies  are  bound  to  take  notice  of  their  by-laws."  Only  such 
by-laws  of  an  insurance  company  as  are  referred  to  in  the  policy 
are  binding  upon  the  policy  holder.'^ 

§  180.  Amendment  of  by-laws.— The  same  authority  which 
makes  a  by-law  may  subsequently  amend  or  repeal  it."  Thus, 
where  the  articles  of  association  of  a  corporation  provide  for  the 
management  of  its  business  by  a. board  of  directors,  and  for  meet- 
ings of  the  corporation  and  the  first  by-laws  were  adopted  by  the 

80  Schmidt  v.  Supreme  Tent  K.  chants/  etc.  Co.,  118  N.  Y.  484,  7 
of  M.  (1897),  97  Wis.  532,  73  N.  L.  R.  A.  822;  McFadden  v.  Los  An- 
W.  22.  geles  Coj,  74  Cal.  571;   Austin   v. 

81  People  V.  Young  Men's  Father  Searing  (1857),  16  N.  Y.  112,  69 
Matthew,    etc.     Soc.     (1879),     41  Am.  Dec.  665. 

Mich.  67,  1  N.  W.  931,  6  Am.  Corp.  ss  pfister  v.    Gerwig,    122    Ind. 

Cas.  626.  567;    Supreme  ];.iodge  K.  of  P.    v. 

82Grayv.  Christian  Soc.  (1884),  Knight     (1889),     117     Ind.    489; 

137  Mass.  329,  50  Am.  Rep.  310.  Supreme     Comm.     v.    Ainsworth 

83Amesbury   v.    Bowditch   Mut.  (1882),    71   Ala.   436,   46   Am.   R. 

F.     Ins.     Co.      (1856),     6     Gray  332. 

(Mass.),  603.  87  Kingsley    v.     New    England, 

84Nute  V.  Hamilton  Mut.  F.  Ins.  etc.  Co.,  8  Cush.  (Mass.)  393;  Mil- 
Co.  (1856),  6  Gray  (Mass.),  174;  ler  v.  Hillsborough,  etc.  Co.,  44 
Amesbury  v.  Bowditch  Mut.  F.  N.  J.  Eq.  224;  and  see  Brent  v. 
Ins.  Co.  (1856),  6  Gray  (Mass.),  Bank  of  Wash.,  10  Pet.  (U.  S.) 
603.     And  see  Anacosta  Tribe,  etc.  594. 

V.  Murbach    13    Md.    91,    71    Am.  88  Blatchford    v.     Ross    (1868), 

Dec.  625;  Boisot  on  By-Laws,  §  70.  54  Barb.  42;   Amesbury    v.    Bow- 

85  Frank  v.  Morrison  (1882),  ditch,  etc.  Co.  (1856),  6  Gray,  596. 
58    Md.    423;     Douglas    v.    Mer- 


§■  181.J  BY-LAWS.  229: 

directors,  the  latter  have  power  to  amend  them.'*  And  the  mem- 
bers are  bound  by  amendment  made  in  accordance  with  existing 
rules  to  the  same  extent  as  by  the  original  by-law.°°  Accord^ 
ingly  a  member  of  a  con;ipany  whose  by-laws  are  subject  to  amend- 
ment cannot  maintain  an  action  against  it  under  a  by-law  which 
has  been  repealed  by  amendment  during  his  membership  and  be- 
fore the  bringing  of  his  action.®^  "A  subject  of  great  importance 
to  members  of  mutual  insurance  and  building  and  loan  associa- 
tions is  the  effect  upon  those  of  subsequent  alterations  of  the  by- 
laws. In  recent  years  this  question  has  been  a  fertile  source  of 
litigation,  and  the  decisions  are  in  irreconcilable  conflict."  °^  The 
alteration  of  a  by-law  is  but  making  of  another  on  the  same  mat- 
ter.°'  Any  alteration  of  the  by-laws  must  be  expressly  made.  It 
cannot  be  effected  by  usage  contrary  to  the  by-law.°*  Yet  the 
company  may  be  estopped  from  setting  up  a  by-law  to  show  its 
non-liability  for  an  act  done  on  its  behalf  where  ,all  of  the  mem- 
bers have  assented  to  its  performance.""  The  power  to  make 
amendment  to  the  by-laws  is  to  make  such  as  are  not  inconsistent 
with  the  constitution  and  the  law.'" 

§  i8i.  Repeal  of  by-laws. — A  by-law  may  be  riiodified  or 
repealed  by  usage  and  without  any  formal  action."^  The  corpo- 
ration may  be  estopped  from  setting  up  a  by-law  to  show  its  non- 
liability for  an  act  done  on  its  behalf  where  all  the  members  have 
assented  to  its  performance."'  If  with  acquiescence  of  the  share- 
holders or  members  the  corporation  acts  or  contracts  in  disre- 
gard of  a  by-law  it  is  thereby  waived  as  against  shareholders,  as 
well  as  against  strangers.""    Where  the  by-law  reserved  lien  on 

89  Heintzelman    v.    Druids     Re-  604;  Shaw  t.  Furze,  1  L.  J.  Q.  B. 

lief  Assn.   (1888),  38  Minn.  138.  N.  S.  216. 

00  Poultney  V.  Bachman   (1883),  os  Pennsylvania,     etc.      Co.     v. 

31  Hun,  49;    Stilwell  v.  People's,  Murphy,  5  Minn.  36. 

etc.  Assn.  (1899),  19  Utah,  257,  57  ooKent    v.    Quicksilver    Mining 

Pac.  14.  Co.,  78  N.  Y.  159  (1879). 

■   01  Schrick  v.  St.  Louis,  etc.  Co.,  '  ot  Bank  of  Holly  Springs  v.  Pin- 

34  Mo.  423.  son   (1880),  58  Miss.  421,  38  Am. 

02  See  Boisot  on  By-Laws  of  Rep.  421 ;  Henry  v.  Jackson,  37  Vt. 
Private  Corporations,  §§  118-131.  431  (1865). 

03  Kent  V.  Quicksilver  Mining  os  Pennsylvania,  etc.  Co.  v. 
Co.   (1879),  78  N.  Y.  159,  2  Keen-  Murphy,  5  Minn.  36. 

er's  Cas.  936;  Crittenden  v.  South-  09  Royal   Bank  of  India's  Case, 

ern  Home,  etc.  Assn.,  Ill  Ga.  266;  4  Ch.  App.  252;  Clark  v.  New  Eng- 

Schrick  V.    St.    Louis    Home,  etc.  land  Mut.,  etc.  Co.,  6  Gush.  (Mass.) 

Assn.,  34  Mo.  423   (1864).           '  342,  53  Am.  Dee.  44. 
,  0*  Sills  V.  Brown,  9  Carr.  &  P. 
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shares  of  stockholder  for  his  debt  to  the  corporation  and  required 
that  the  certificates  of  stock  should  contain  notice  of  the  by-law, 
the  issue  of  certificates  bearing  no  such  notice,  constitute  a  repeal 
of  the  by-law.^  A  by-law  is  not  repealed  by  the  adoption  of  a 
new  constitution,  making  no  reference  to  the  by-laws.^  Repeal 
under  charter  authority  is  the  act  of  the  whole  association;  and 
must  be  only  in  pursuance  of  the  express  or  implied  terms  of 
that  authority.*  A  repeal  may  be  presumed  from  general  non- 
observance  but  not  if  any  vested  right  could  be  impaired  by  such 
repeal.*  A  by-law  m'ay  be  repealed,  as  in  case  of  a  statute,  by 
implication,  by  a  subsequent  by-law  inconsistent  with  it.^  A  by- 
law amendment  reducing  from  four  to  three  the  number  of  di- 
rectors necessary  for  quorums  does  not  by  implication  repeal  an- 
other by-law  requiring  a  vote  of  two-thirds  of  the  directors  to 
suspend  certain  officers.'  The  same  authority  which  makes  a  by- 
law may  subsequently  repeal  or  amend  it.^  Thus,  where  the  arti- 
cles of  association  of  a  corporation  provide  for  the  management 
of  its  business  by  a  board  of  directors,  &,nd  for  meetings  of  that 
board,  but  do  not  provide  for  meetings  of  the  corporation,  and 
the  first  by-laws  were  adopted  by  the  directors,  the  latter  have 
power  to  amend  them.'  And  the  members  are  bound  by  amend- 
ments made  in  accordance  with  existing  rules,  to  the  same  ex- 
tent as  by  the  original  by-law.°  Accordingly,  a  member  of  a  com- 
pany whose  by-laws  are  subject  to  amendment  cannot  maintain 
an  action  against  it  under  a  by-law  which  has  been  repealed  by 
amendment  during  his  membership  and  before  the  bringing  of 
his  agtion.^"     So,  by-laws  relating  to  the  rights  of  members  to 

1  Bank  of  Holly  Springs  v.  Pin-  a  by-law  of  a  religious  society,  re- 
son   (1880),  58  Miss.  421.  quiring  a  two-thirds  vote  to  alter 

2  Herman    v.    Plummer   (1898),  by-laws,  may,  nevertheless,  be  re- 
20  Wash.  363.  pealed  by  a  majority.    Ricliardson 

3  Martino  v.  Commerce  Fire  Ins.  v.  Union   Congregational   Society, 
Co.,  47  N.  Y.  Sup.  Ct.  520.  58  N.  H.  187. 

*  Atty.-Gen.     v.     Middleton,     2  s  Helntzelman  v.  Druids'  Relief 

Vesey,  Sen.  327.  Assn.  (1888),  38  Minn.  138. 

5  Kent  v.  Quicksilver  Mining  Co.  »  Poultney  v.  Bachman,  31  Hun, 

(1879),  78  N.  Y.  159.  49;  Note  to  Austin  v.  Searing,  69 

5  Stockton    V.    Harmon    (1893),  Am.  Dec.   674;    McDowell  v.  Ack- 

32  Fla.  312,  13  So.  833.  ley,  93  Pa.    St.    277;    Stilwell    v. 

TNewling   v.    Francis,    3   Term  People's,    etc.    Assn.     (1899),     19 

Rep.    198;    King    v.    Ashwell,    12  Utah,   257,   57  Pac.    14;    Korn    v. 

East,  22;    King    v.    Westwood,    4  Mutual  Assurance  Soc.    (1810),  S 

Barn.   &  C.   806.     Gf.  Lambert  v.  Cranch.  (U.  S.)  192. 

Addison,  46  L.  T.  20.     But  in  New  lo  Schrick  v.  St.  Louis,  etc.  Co., 

Hampshire  it  has  been  said  that  34  Mo.  423. 
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benefits  under  the  constitution  and  by-laws  of  a  benevolent  vol- 
untary association,  if  aniended  in  accordance  with  the  existing 
constitution  and  by-laws,  may  be  so  altered  as  to  reduce  the 
amount  due  a  sick  member,  and  an  alteration  of  this  kind,  even 
though  made  during  his  sickness,  does  not  necessarily  impair  the 
obligation  of  a  contract.^^  The  amendment  is  binding  both  upon 
the  member  and  upon  those  claiming  benefits  under  him.  Thus 
it  has  been  held  that  a  member  of  the  Philadelphia  Stock  Ex- 
change, who  subscribed  to  its  constitution  and  by-laws,  was  bound 
by  an  amendment  made  in  accordance  therewith,  providing  for 
a  gratuity  fund  from  which  payments  were  to  be  made  to  the 
representatives  of  deceased  members  who  should  pay  dues  and 
assessments,  and  providing  that  members  failing  to  pay  dues  and 
assessments  should  be  debarred  from  participation  in  the  benefits 
from  the  fund ;  and  it  was  decided  that  the  representatives  of  a 
member  thus  failing  to  pay  could  not  be  heard  to  question  the  va- 
lidity of  the  amendment,  and  could  receive  no  benefit  from  the 
fund.^^  Power  conferred  upon  the  executive  committee  to  amend 
the  by-laws  does  not,  however,  authorize  them  so  to  amend  them 
as  to  take  away  from  the  shareholders  rights  reserved  for  their 
protection.^'  And  any  alteration  of  the  by-laws  must  be  ex- 
pressly made.  It  cannot  be  effected  by  a  usage  contrary  to  the 
by-law.^*  Yet  the  company  may  be  estopped  from  setting  up  a 
by-law  to  show  its  non-liability  for  an  act  done  on  its  behalf 
where  all  the  members  have  assented  to  its  performance.^^  An 
alteration  of  a  by-law  is  pro  tanto  repeal,  but  no  private  corpora- 
tion can  repeal  a  by-law  so  as  to  impair  rights  which  were  vested 
by  the  by-law  afterwards  repealed.^* 

§  182.  Waiver  of  by-laws. — Corporations  have  the  same  in- 
cidental power  to  repeal  by-laws  as  to  make  them,  and  the  power 
to  repeal  implies  the  power  to  waive.  Waiver  is  repeal  in  a  par- 
ticular case.  The  power  to  waive  a  by-law  is  as  inalienable  as  the 
power  to  make  it.^'  By-laws,  not  based  on  any  limitation  by, 
statute  or  charter,  may  be  waived  at  the  convenience  of  the  cor- 

11  Poultney  v.  Bachman,  31  Hun,  is  Pennsylvania,      etc.     Co.     v. 
49.  Murphy,  5  Minn.  36. 

12  McDowell   v.   Ackley,   93    Pa.  i«  Kent    v.    Quicksilver    Mining 
St.  2.77.  Co.,  78  N.  Y.  159   (1879). 

laBlatchford  V.  Ross  (1868),  54  "Supreme     Tent    'v.      Volkert 

Barb.  42.  (1900),  25  Ind.  App.  627,  57  N.  E. 

14  Sills  V.  Brown,  9  Carr.  &  P.      2()3. 
604;   Shaw  v.  Furze,  1  L.  J.  Q.  B. 
N.  S.  216. 
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poration,^'  and  they  may  do  so  expressly  or  impliedly.^"  Its  di- 
rectors by  their  act  or  contract  may  waive  any  by-law  which  they 
have  power  to  make.  The  decisions  relating  to  waiver  of  by- 
laws, for  most  part,  have  been  made  in  cases  involving  policies  of 
insurance.  As  where  a  mutual  fire  insurance  company  in  viola- 
tion of  its  by-laws,  issues  a  policy  of  insurance,  it  is  not  void ; 
its  issue  being  a  Waiver  of  the  by-laws,  and  though  expressly  re- 
ferred to  in  the  policy.'"'  In  such  case,  the  rights  of  the  person 
insured,  are  fixed  by  the  policy,  and  against  it  the  company  can- 
not invoke  the  by-lkws  it  has  waived.''^  In  case  of  waiver  of  its 
by-law,  the  corporation,  by  estoppel  or  otherwise,  can  assert  no 
right  under  it.  As  where  its  by-law  required  transfer  of  stock 
by  any  shareholder  indebted  to  the  company,  to  be  consented  to 
by  the  board  of  directors ;  but  the  requirement  was  ignored  in 
practice.  A  transfer  by  such  a  shareholder,  though  made  with- 
out such  consent,  is  binding  upon  the  company.^^  And  where  a 
by-law  provides  for  lien  on  the  stock,  and  that  the  stock  certifi- 
cates shall  bear  notice  of  the  by-law,  the  corporation  cannot  main- 
tain such  lien  against  any  transferee  of  the  stock,  where  the  cer- 
tificate contains  no  such  notice.^'  And  where  an  assessment  was 
paid  to  the  association  by  method  different  from  that  required 
by  its  by-laws,  the  association  is  estopped  from  declaring  a  for- 
feiture.^* And  so  where  a  policy  of  insurance  was  issued  by  a 
mutual  insurance  company,  in  a  case  where  insurance  was  pro- 
hibited by  the  company's  by-laws,  the  issue  of  the  policy  was 
held  to  be  a  waiver  of  the  by-law.^"  The  directors  of  a  corpora- 
is  Wiberg  v.  Minnesota,  etc.  21  Fitzgerald  v.  Equitable,  etc. 
(1898),  73  Minn.  297,  76  N.  W.  37;  Assn.  (1888),  3  N.  Y.  Supp.  214; 
Underbill  v.  Santa  Barbara,  etc.  International,  etc.  v.  Abbott 
Co.  (1892),  93  Cal.  300,  28  Pac.  (1892),  85  Tex.  320,  20  S.  "W.  118; 
1049;  McKenney  v.  Diamond,  etc.  Susquehanna,  etc.  v.  ^Ikins 
Assn.  (1889),  8  Houst.  (Del.)  557,  (1889),  124  Pa.  St.  484,  17  Atl. 
18    Atl.    905;     Currier    v.   Conti-      2*. 

nental,  etc.  Co.    (1873),  53  N.  H.  22  Chambersburg     Ins.     Co.     v. 

538;  Swedish  Christian  Mission  v.      Smith  (1849),  11  Pa.  St.  120. 
Lawrence    (1900),  79    Minn.   124,  23  Bank  of  Holly  Springs  v.  Pin- 

81  N.  "W.  756.  '  son  (1880),  58  Miss.  438. 

i»  Bank  of  Holly  Springs  v.  Pin-  24  National    G.    Lodge    v.    Jung 

son   (1880),  58  Miss.  421,  38  Am.       (1896),  65  111.  App.  318. 
Rep.  330;    Currier  y.  Continental  25  Campbell    v.    Merchants,'  etc. 

Life  Ins.  Coi.  53  N.  H.  538.  Ins.  Co.  (1858),  37  N.  H.  41;  Mc- 

20  Union  Mut.  Ins.  Co.  v.  Keyser      Coy  v.  Northwestern  Relief  Assn. 
(1855),  32  N.  H.  213,  64  Am.  Dec.       (1896),  92  "Wis.  577;   Welling    v. 
375;   Campbell  v.  Merchants,'  etc.      Eastern,  etc.  Assn.    (1899),  56  S. 
Co.    (1858).  37  N.  H.  35,  72  Am.      C.  280.  34  S.  E.  409. 
Dec.  324. 
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tion  having  made  a  by-law  may  waive  it,  as  where  they  made  a 
contract  with  a  stranger,  at  their  meeting,  held  without  notice 
thereof  having  been  given  as  provided  in  the  by-laws,  this,  as 
to  such  third  party,  was  held  to  be  waiver  of  the  by-law.^"  The 
by-laws  of  an  unincorporated  benefit  association  provided  that 
it  should  disband,  if  the  dues  of  its  members  should  fall  below  a 
certain  sum  per  month  for  three  successive  months.  Held,  that 
the  contingency  does  not  upon  its  happening  terminate  the  asso- 
ciation, because  the  by-law  may  be  waived.^^ 

Right  to  waive, — A  by-law  made  by  the  directors  r^ay  be  m'od- 
ified  or  waived  by  them,  but  by-laws  adopted  by  the  shareholders 
are  as  binding  upon  the  directors  as  the  charter  and  statutes  are, 
and  as  much  beyond  their  power  to  repeal,  to  modify,  or  to 
waive.^*  Waiver  of  by-laws  by  mutual  insurance  benefit  associa- 
tions is  illustrated  by  the  following  cases  given  as  examples: 
Waiver  of  requirement  of  proof  of  death,  by  failure  to  forward 
upon  request  therefor  the  proper  blanks  and  instructions  for 
proofs,  upon  receipt  of  notice  of  dealh,^®  although  it  plaimed 
forfeiture  of  rights  by  deceased,  and  haid  cancelled  his  certifi- 
cate.^" And  waiver  of  a  by-law  providing  for  submission  of 
claims  to  subordinate  lodge,  and  for 'an  appeal  to  a  superior  lodge, 
if  the  former  defers  action  till  too  late  to  take  appeal  within  time 
allowed  by  the  by-law.''^  And  waiver  of  forfeiture  of  insurance 
policy  for  violation  of  by-law,  by  demanding  proofs  of  loss,  with- 
out objecting  to  such  violation. ^^  And- waiver  of  failure  to  in- 
sert in  proofs  of  loss  certain  details  required  by  the  by-law  by 
receiving  the  proofs  without  objection  to  absence  of  such  de- 
tails.^* 

26  Samuel    v.    Holliday    (1869),  si  Brotherhood  of  R.  R.  Train- 

1  Wool-w.  400,  1  Am.  Corp.  Gas.  139.  men   v.  Newton     (1898),    79    111. 

27Atnip     V.      Tenn.      etc.     Co.  App.  500. 

(1898),  52  S.  W.  1093.  32  jerdee  v.    Cottage,    etc.    Ins. 

28  Campbell  v.   Merchants*    Ins.  Co.   (1890),  75  Wis.  353)  44  N.  W. 

Co.   (1858),  37  N.  H.  41.'  636. 

28  Order  Chosen  Friends  v.  Aus-  as  Underhill  v.  Agawam,  etc.  Ins. 

terlitz  (1897),  75  111.  App.  74.  Co.    (1850),  6  Cush.   (Mass.)    440. 

30  Daniher     v.      Grand     Lodge  See  Boisot  on  By-Laws,  §§26  and 

(1894),  10  Utah,  110,  37  Pac.  245.  27. 
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§  183.  Definitions. — The  capital  stock  of  a  corporation  is 
the  sum  required  by  the  cliarter  to  be  subscribed  and  paid  in,  by 
the  shareholders,  for  the  business  enterprise  of  the  corporation, 
and  for  the  payment  of  its  debts.  Capital  stock  means  the  en- 
tire number  of  shares  authorized,  while  "shares"  of  stock  indi- 
cate the  ownership  by  individual  stockholders.  Capital  stock  is 
the  fund  contributed  by  the  shareholders  as  the  basis  of  the 
financial  operations  of  the  corporation.^ 

§  184.  "Capital  stock"  and  "capital"  distinguished. — "The 
capital  of  a  corporation  is  the  property  or  means  which  the  cor- 
poration owns,  and  it  may  vary  in  amount,  while  the  capital  stock 
is  fixed  and  represents  the  interests  of  the  stockholders  and  is 
their  property."  ^  In  respect  of  corporate  capital  the  word  is  in 
general  use  as  signifying  the  sums  paid  in  by  the  subscribers, 
with  the  addition  of  all  gains  and  profits  realized,  with  such  dim- 
inutions as  have  resulted  from  losses  incurred  in  transacting  busi- 
ness.' In  this  sense  the  capital  of  a  corporation  is  the  fund  with 
which  it  transacts  its  business  and  embraces  all  its  property,  real 
and  personal,  constituting  the  assets  of  the  corporation,  such  as 
are  subject  to  execution  at  law.*  So  much  of  the  capital  as  is 
represented  by  the  capital  stock  issued,  must  always  be  kept  un- 
impaired during  the  existence  of  the  corporation ;  but  that  por- 
tion of  the  capital  which  represents  the  surplus  arising  from  the 
operation  of  the  business  of  the  corporation  is  subject  to  the  dis- 
cretion of  the  managers  in  regard  to  its  disposition.  Therefore 
profits  remain  a  part  of  the  fund  constituting  the  capital  until  actu- 
ally divided  among  the  stockholders,  and  if  this  fund  is  after- 
ward reduced  by  losses,  only  the  surplus  can  be  divided,  after 
deducting  the  amount  of  the  capital  first  invested."  There  is  a 
distinction  between  the  "capital"  of  a  corporation  and  its  "capital 
stock,"  though  they  are  often  used  as  interchangeable  terms." 

1  Mutual  Ins.  Co.  v.  Supervisors,  the  capital  of  a  corporation.  Higli- 
4  N.  Y.  442.  tower  v.  Thornton,  8  Ga.  486;  s.  c. 

2  Cook  V.  Marshall,  191  Pa.  St.  52  Am.  Dec.  412;  State  _ Bank  v. 
315    (1899);    Sanger  v.  Upton,  91  Milwaukee,  18  Wis.  281. 

U.  S.  56;   People  v.  Coleman,  126  *New  Haven  v.  City  Bank,  32 

N.  Y.  433.  Conn.  106. 

3  Wells  v.  Green  Bay,  etc.  Co.,  »  Phelps  v.  Farmers,'  etc.  Bank, 
90  Wis.  442  (1895);  Chrlstensen  26  Conn.  268;  Morawetz  on  Cor- 
V.  Eno,  106  N.  Y.  97,  60  Ain.  Rep.  porations,  §  348. 

429;   Comstock,    J.    in    People    v.  6  "stock    Dividends    and    their 

Commissioners,  23  N.  Y.  192,  219.  Restraint,"  by  M.  Dwight  Collier 

But  more  properly,  the  amount  of  (1884),  7  Am.  Bar.  Assn.  Rep.  257, 

the  shares  subscribed  and  not  the  263. 
sum  actually  paid  in,  constitutes 
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The  capital  stock  is  clearly  not  the  same  as  property  possessed 
by  the  corporation;  for  the  capital  stock  remains  fixed,  although 
the  actual  property  of  the  corporation  varies  in  value  and  is  con- 
stantly increasing  or  diminishing  in  amount.  What  the  amount 
of  the  capital  shall  be  is  within  the  discretion  of  the  managers, 
but  the  amount  of  the'  capital  stock  is  Umited  and  determined  by 
the  charter  and  the  laws  governing  it.'  It  follows,  therefore,  that 
a  limit  imposed  upon  the  capital  stock  of  a  corporation  does  not 
restrict  the  amount  of  property  which  it  may  own.*  Upon  the 
distinction  between  the  capital  of  a  corporation  which  is  its  prop- 
erty, and  the  capital  stock,  which  represents  the  interests  of  stock- 
holders in  the  corporation,  and  is  their  property,  the  power  of  the 
States,  to  subject  the  shares  of  national  banking  associations  to 
taxation,  is  based." 

§  185.  Shares  of  stock  in  general. — "The  share  is,  strictly  , 
speaking,  a  right  to  participate  in  a  certain  proportion  in  the 
immunities  and  benefits  of  the  corporation,  to  vote  in  the  choice 
of  their  officers  and  the  management  of  their  concerns ;  to  share 
in  the  dividends  of  profits  and  to  receive  an  aliquot  part  of  the 
proceeds  of  the  capital,  on  winding  up  and  terminating  the  active 
existence  and  operations  of  the  corporation."  ^"  Until  a  division 
by  the  proper  authorities,  this  surplus  fund  belongs  to  the  cor- 
poration.^^ And  thus  shares  of  stock,  although  personal  prop- 
erty are  incorporeal  and  intangible,  and  as  distinguished  from 
the  certificate,  are  incapable  of  seizure  under  replevin,  execution, 
etc.^^  The  words  "capital  stock"  describe  the  interest  of  the 
stockholders  in  the  corporation.'-'  They  have  been  used  to  denote 
the  property  or  means  contributed  by  the  stockholders  as  the 
fund  or  basis  for  the  business  or  enterprise  for  which  the  cor- 
poration or  association  was  formed.^*     But  capital  stock,  in  its 

7  Farrington  v.  Tennessee,  95  U.  i^  "Stock    Dividends    and    their 
S.  686.                                   '  Restraint,"  by  M.  Dwight  Collier 

8  Barry  V.  Merchants'  Exchange  (1884),   7    Am.    Bar    Assn.   Rep. 
Co.,  1  Sandf.   (N.  y.)   280.  263. 

»  Weatherhy  v.  Baker,  35  N.  J.  "  Bailey  v.  Clark,  21  Wall.  284. 

Eq.  505;   Van  Allen  v.  Assessors,  So  also  it  has  been  said  to  be  the 

3  Wall.  573,  584;   People  v.  Com-  property  of  the   corporation   con- 

missloners,  4  Wall.  244.  tributed    by    its    stockholders,   or 

10  Fisher  v.  Essex  Bank,  5  Gray  otherwise   obtained  by   it,  to  the 
(Mass.),  373.  extent   required    by    its    charter. 

11  Williams  v.  Western,  etc.  Co.  Williams   v.   Western  Union   Tel. 
(1883),  93  N.  Y.  189.  Co.     (1883),    93    N.    Y.    162,188. 

12  Ashton    V.    Heydenfeld,    114  Again,  capital  stock  is  "that  money 
Cal.  14.  or  property  -which  is  put  in  a  sin- 
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strict  significance,  exists  only  nominally ;  the  money'  or  property 
which  it  represents  is  the  tangible  reality.  The  one  is  the  rep- 
resentative of  the  other.^°  "Stock"  is  the  term  commonly  used 
to  mean  "shares  of  stock,"  held  by  the  stockholders  or  share- 
holders.^"  A  "share"  of  stock  is  a  right  which  the  owner  has 
in  the  management  and  surplus  profits,  and  in  the  assets  of  the 
corporation,  remaining  after  payment  of  its  debts. ^^  Shares  of 
stock  are  personal  property,  although  the  property  of  the  cor- 
poration may  consist  only  of  land.^*  The  law  of  the  State  gov- 
erns in  questions  relating  to  shares  of  stock.^°  For  purpose  of 
taxation  the  situs  of  the  shares  may  be  the  place  of  residence  of 
the  owner. ^^  The  law  of  the  State  governs  in  the  sale  of  stock 
held  in  pledge  and  sold  on  default  of  the  pledgor,^^  and  in  the 
sale  of  stock  belonging  to  estate  of  a  decedent.^'  Overissued 
stock  or  spurious  stock  is  that  issued  in  excess  of  the  amount  of 
capital  stock  authorized  by  the  charter. ^'^  "Corporators  exist  be- 
fore stockholders,  and  do  not  exist  with  them.  When  stockhold- 
ers come  in,  corporators  cease  to  be."  ^* 

Stock. — A  stock  corporation  cannot  maintain  a  suit  before  it 
has  had  any  subscription  to  stock,  or  before  it  has  issued  stock.^^ 
To  issue  stock  a  corporation  must  have  express  authority  of 
statute.^^     A  stock  corporation  cannot  be  formed  for  the  con- 

gle  corporate  fund  by  those  who  i^  Plimpton  v.  BIgelow,  93  N.  Y. 

by   subscription    therefor    become  592;   Union  Nat.  Bank  v.  Byram, 

members    of    a    corporate    body."  131  III.  92. 

Burrall  v.  Bushwick  R.  Co.,  75  N.  ^a  George  v.  Robison,   23   Utah, 

Y.  211.     It  has  been  held  that  the  79  (1901) ;  Champollion  v.  Corbin, 

stock  of  a  railroad  company  is  the  51  Atl.  Rep.  674   (N.  H.  1901). 

aggregate  of  the  property  and  ef-  is  Glenn  v.  Garth,  147  U.  S.  360 

fects  of  the  company;  and  that  in  (1892). 

its  general  form  it  is  a  sum  of  20  Stanford  v.  City,  etc.,  131  Cal. 

,  money  contributed  in  fixed  proper-  34   (1900). 

tions  to  the  adventure.     St.  Louis,  21  Morris,  etc.  v.  East  Side  Ry., 

etc.  Ry.  V.  Loftin  (1875),  30  Ark.  104  Fed.  Rep.  409  (1900). 

708,  quoting  Mr.  Justice  Ingles  in  22  Murphy  v.  Crouse,  135  Cal.  14 

State  v.  Wood,  15  Rich.  185.     In  (1901). 

the  assessment  of  taxes  and  for  23  First  Avenue,  etc.  Co.  v.  Par- 
many  other  purposes,  the  capital  ker,  111  Wis.  1  (1901) ;  Hayden  v. 
does  not  include  land  grants  to  a  Charter  Oak  Driving  Park,  63 
railway  corporation  from  the  State  Conn.  142  (1893). 
or  federal  government.  High-  2*  Chase  v.  Lord^  77  N.  Y.  1 
tower  V.  Thornton,  8  Ga.  486;  s.  o.  (1879);  In  re  Lady  Bryan,  1 
&2   Am.   Dec.  412;    St.  Louis,   etc.  Sawy.  349. 

R.  Co.  V.  Loftin,  30  Ark.  693.  25  Aspen,   etc.  Co.    v.    Aspen,  5 

•  15  Hannibal,  etc.  R.  Co.  v.  Shack-  Colo.  App.  12   (1894). 

lett  (1860),  30  Mo.  558.  26  CoOke    v.    Marshall.    191    Pa. 

idLockwood     V.     Western,     61  St.  315   (1899), 

Conn.  211.              -  ' 
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struction  of  churches  and  the  promotion  of  religion.^''  The 
amount  of  its  capital  stock  does  not  Hmit  the  amount  of  property 
which  a  corporation  may  hold.^^  Shares  of  stock  are  in  the  nature 
of  choses  in  action  and  give  the  holder  a  fixed  right  in  the  divis- 
ion of  the  profits  or  earnings  of  a  company  so  long  as  it  exists, 
and  of  its  effect  when  it  is  dissolved. ^'^  Shares  of  stock  at  com- 
mon law  are  not  representatives  of  money  nor  evidence  of  debt. 
They  are  choses  in  action  and  not  the  subject  of  garnishee  proc- 
ess.^' Where  calls  are  made  and  unpaid  the  shareholder  is  debtor 
to  the  corporation,  and  is  subject  to  garnishee  process  by  its  cred- 
itors.'" But  the  contrary  is  the  case,  where  no  call  has  been  made 
upon  the  shareholder.'^  The  settled  American  doctrine  is,  that 
shares  of  stock  are  personal  property  within  the  meaning  of  the 
statute  of  frauds.'''  Therefore  where  no  written  memorandum 
has  been  made  of  a  sale  of  stock  as  required  by  that  statute,  the 
contract  is  not  binding  in  the  absence  of  part  performance,  which 
may  be  by  part  payment  of  the  consideration  or  by  delivery.'* 

§  i86.  Founders'  shares. — ^In  England  founders'  shares  are 
shares  entitling  the  holder  to  profits  after  other  shares  have  paid 
a  dividend.'*  The  stock  ledger  kept  by  corporations  is  a  record 
of  the  shares  at  any  time  held  by  stockholders,  and  showing 
amount  due  upon  each  certificate.'^  Underwriting  of  shares  is 
an  agreement  of  the  underwriter  to  take  all  the  shares  offered  to 
the  public,  which  shall  be  subscribed  for.'° 

§  187.  Amount  of  capital  stock. — The  amount  of  original 
capital  stock  authorized  to  be  issued  by  a  corporation,  is  generally 
fixed  by  its  charter  or  other  statute,  or  articles  of  association,  and 
when  so  fixed,  the  amount  cannot  be  changed,  either  by  increase 
or  decrease,  without  power  expressly  conferred  by  the  legisla- 

.  27  Powell  V.  Dawson,  45  W.  Va.  si  Hannah  v.  Moberly  Bank,  67 

780   (1899) ;  Barry   v.    Merchants'  Mo.  678. 

Exchange   Co.,   1    Sandf.   Ch.   280  s2Boardman     v.      Cutter,      128 

(1844).  Mass.  388;  Mayer  v.  Child,  47  Cal. 

28  Chase  v.  Lord.   77    N.    T.    1  142. 

(1879).  33  Eastern  R.  Co.  v.  Benedict,  10 

28a Kent  V.  Quicksilver    Mining  Gray    (Mass.),    212;    McClure    v. 

Co.,  78  N.  Y.  159  (1879).  Sherman,  C.  C.  XT.  S.,  70  Fed.  190. 

29  Foster  V.  Potter,  37  Mo.  526;  s*  Be  New  Transvaal  Co.  (1896), 
Mooar  v.  Walker,   46   Iowa,   164;  2  Ch.  750. 

Ross  V.  Ross,  25  Ga.  297.  35  Craig    v.    Hesperia,    etc.   Co., 

soMeints  v.  East  St.  Louis,  etc.  113  Cal.  7  (1896). 

Co.,  89  111.  48;  Prentice  v.  United  so  Be  Licensed,  etc.  Assn.,  L.  R. 

States,  etc.,  D.  C.  U.  S..  W  Fed.  42  Ch.  D.  1  (1889). 
106. 
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ture."  If  the  amount  i^  not  otherwise  fixed,  it  must  be  fixed  by 
the  stockholders,  or  under  their  authority  by  the  directors,^'  and 
may  be  issued  in  any  amount  in  their  discretion,'°'as  increased  or 
diminished  from  time  to  tirne  by  the  by-laws.*"  The  amount  of 
the  established  capital  stock  is  not  changed  by  any  increase  or 
decrease  of  the  assets  of  the  corporation,  by  reason  of  profits  or 
losses.  "Its  funds  may  fluctuate.  Its  capital  stock  remains  in- 
variable, save  by  legislative  enactment."  *^  When  the  amount  is, 
by  the  charter,  fixed  within  certain  limits,  the  corporation  niay 
,begin  with  the  minimum  amount,  and  any  time  afterward  increase 
it  to  the  limit.*2 

§  i88.  Increase  of  capital  stock. — A  corporation  cannot 
legally  increase  its  capital  stock  beyond  the  maximum  amount 
fixed  in  its  charter  or  original  articles  of  association.*^    It  is  well 


37  Carter  v.  Lincoln,  52  Conn. 
73,  52  Am.  Rep.  560;  Sutherland 
V.  Olcott,  95  N.  Y.  100. 

38  State  V.  Bank  of  Comnierce, 
S5  Tenn.  221;  Commonwealtli  v. 
Central  Passenger  Ry.  Co.,'  52  Pa. 
St.  5,06. 

39  Commonwealth  v.  Central 
Passenger  Ry.  Co.,  52  Pa.  St.  506. 

wPeck  V.  Elliott,  79  Fed.  Rep. 
10,  38  L.  R.  A.  616. 

*i  State  V.  Morristown  Fire 
Assn.,  23  N.  J.  Law,  195. 

*2  Gray  v.  President,  etc.,  30 
Mass.  364,  3  Am.  Dec.  156. 

*3  Scoville  V.  Thayer  (1881),  105 
V.  S.  143;  Knowlton  v.  Congress, 
etc.  Co.,  14  Blatchf.  364;  Grangers' 
Life,  etc.  Ins.  Co.  v.  Kamper,  73 
Ala.  325;  Moses  v.  Ocoee  Bank, 
1  Lea,  398;  Ferris  v.  Ludlow,  7 
Ind.  517;  In  re  Bbbw.  Vale,  etc. 
Co.,  4  Ch.  Div.  827;  Droitwich,  etc. 
Co.  V.  Curzon,  L.  R.  3  Ex.  Ch.  35, 
42;  Stace  &  Worth's  Case,  L.  R. 
4  Ch.  682;  Salem  Mill  Dam  Co.  v. 
Ropes,  6  Pick.  23;  s.  c.  19  Am. 
Dec.  363;  New  York,  etc.  R.  Co. 
V.  Schuyler  (1866),  34  N.  Y.  30; 
Sutherland  v.  OlQOtt  (1884),  95  N. 
Y.  93,  100;  Mechanics'  Bank  v. 
New  York,  etc.  R.  Co.,  13  N.  Y. 
S99;  Lathrop  v.  Kneelac^,  46 
Barb.    432.     Cf.    Chetlaln    v.   Re- 


public Life  Ins.  Co.,  86  111.  220; 
In  re  Kirkstall  Brewery  Co.,  5  Ch. 
Div.  535.  When  a  corporation  is 
to  increase  its  capital  stock,  this 
may  be  done  as  well  by  increasing 
the  par  value  of  those  already  out- 
standing, as  by  the  issue  of  new 
shares.  Currier  v.  Lebanon  Slate^ 
Co.,  56  N.  H.  262.  Cf.  Howell  v.' 
Chicago,  etc.  R.  Co.,  51  Barb.  378. 
If  an  increase  is  to  be  made  by  the 
issue  of  new  shares,  the  manner 
of  effecting  the  increase  not  being 
prescribed  in  the  enabling  act,  it 
is  immaterial  whether  it  be  made 
by  awarding  the  stock  to  the 
stockholders  as  dividends  in  lien 
of  money,  retaining  the  money  for 
the  purposes  of  the  company,  or 
by  paying  the  stockholder  the  divi- 
dends in  cash  from  the  earnings 
of  the  enterprise,  and  selling  the 
stock  in  the  market  to  raise  money 
for  the  corporate  purposes.  Howell 
V.  Chicago,  etc.  Ry.  Co.,  51  Barb. 
378.  Increasing  the  capital  stock 
of  a  corporation,  and  issuing  newr 
shares  to  be  sold  at  less  than  par 
to  supply  a  fund  actually  needed 
by  the  corporation,  has  been  held 
not  to  be  a  fictitious  increase  of 
the  stock  within  the  meaning  of 
a  constitutional  provision  making 
fictitijOus  increases  void.  Stein  v. 
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settled  that  a  corporation  has  no  implied  authority,  either  by  res- 
olution of  the  shareholders  or  by-law,  to  alter 'the  amount  of  its 
capital  stock  where  the  charter  has  definitely  fixed  it  at  a  certain 
sum.  The  shares  of  a  corporation  can  neither  be  increased  nor 
diminished  in  number  or  in  their  nominal  value,  unless  this  be 
expressly  authorized  by  the  company's  charter  or  by  an  act  of  the 
legislature.**  Every  attempt  of  the  corporation  to  exert  such 
power  by  any  direct  or  express  act  of  its  officers  before  it  is  con- 
ferred by  the  legislature,  is  void.*° 

Legislative  ratification. — If  the  increase  is  made  by  consent  of 
all  the  stockholders  without  authority  of  the  legislature,  it  may 
subsequently  ratify  the  issue,  but  not  to  impair  any  vested  right.** 

By  whom  the  increase  must  be  made. — ^Unless  the  power  is  ex- 
pressly conferred  upon  the  directors  by  the  charter  or  the  stock- 
holders, the  directors  cannot  increase  the  amount  of  the  capital 
stock  without  the  consent  of  the  stockholders.  Such  increase  is 
not  ordinary  business  of  the  ^  corporation.  But  the  stockholders 
may  ratify,  expressly  or  by  acquiescence,  such  increase.*^ 


Howard,  65  Cal.  616;  Cal.  Const, 
art.  xii,  §  11.  But  when  the  char- 
ter of  a  company  do^  not  fix  its 
capital  stock  more  definitely  than 
to  declare  its  maximum  and  mini- 
mum amount,  a  corporation ,  hav- 
ing begun  business  with  less  than 
the  maximum  .capital,  may,  with- 
out legislative  grant,  increase  it 
to  the  higher  limit.  Gray  v. 
Portland  Bafik,  3  Mass.  364;  s.  c. 
3  Am.  Dec.  156;  Somerset,  etc.  R. 
Co.  V.  Cushing,  45  Me.  524. 

4*  Spring  Co.  v.  Knowlton 
(1880),  103  XJ.  S.  49;  Knowlton  v. 
Congress,  etc.  Co.,  14  Blatch.  364; 
New  York,  etc.  R.  Co.  v.  Schuyler 
(1866),  34  N".  Y.  30;  Railway  Co. 
V.  Allerton,  18  Wall.  233;  Oldtown 
R.  Co.  V.  Veazie,  39  Me.  511; 
Seignouret  v.  Home  Ins.  Co. 
(1885),  24  Fed.  Rep.  332,  s.  c. 
25  Am.  L.  Reg.  29;  Percy  v.  Mil- 
laudon,  3  La.  569;  Grangers'  tife 
Ins.  Co.  v.  Hamper,  73  Ala.  325; 
Morawetz  on  Corporations,  §  230; 
Taylor  on  Corporations,  §  133; 
Green's  Brice's  Ultra  7ires,-158; 
Jn  re  Financial  Co.,  L.  R.  2  Ch. 
714;  Sewell's  Case,  L.  R.  3  Ch. 
131;  Smith  v.  Goldsworthy,  4  Q. 
B,  430.    But  see  Ambergate,   etc. 


Ry.  Co.  V.  Mitchell.    4    Ex.    540; 
s.  c.  6  Eng.  Ry.  Cas.  234. 

45  Railway  v.  Alle'rton  (1873), 
18  Wall.  233;  Wood  v.  Dummer,  3 
Mason,  308;  New  York,  etc.  R. 
Co.  V.  Schuyler  (1866),  34  N.  Y. 
30;  Curry  v.  Scott,  54  Pa.  St.  270; 
Smith  V.  American  Co.,  1  Nev. 
428;  Smith  V.  Goldsworthy,  L.  R. 
4,  Q.  B.  430.  The  officers,  direct- 
ors and  stockholders  of  a  corpo- 
ration can  not,  even  by  a  unani- 
mous agreement,  made  under  an 
honest  misapprehension  of  their 
powers,  effect  a  valid  increase  of 
the  capital  stock,  People  v.  Par- 
ker Vein  Coal  Co..  10  How.  Pr. 
543.  The  amount  of  shares  is 
properly  a  part  of  the  constitution 
of  the  company  and  does  not 
strictly  depend  upon  any  clause, 
resolution  or  provision  of  the 
deed.  The  alteration  of  shares 
seems,  therefore,  not  to  come  with- 
in provisions  for  the  alteration  of 
the  deed.  Smith  v.  Goldsworthy, 
4  Q.  B.  430. 

46  Turnbull  v.  Pomeroy,  etc.  Co., 
24  Weekly  Law  Bui.   (Ohio)   133. 

47  Eidman   v.    Bowman,    58    111. 
444,  11  Am.  Rep.  90. 
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Necessity  for  increase. — The  question  of  necessity  for  increase 
of  capital  stock  when  authorized  by  the  legislature,  is  within  its 
discretion.  The  courts  will  not  inquire  into  that  question,  upon 
any  attempt  to  enjoin  the  issue.^*,  It  is  said  that  whether  the  cor- 
porate stock  has  been  properly  increased  or  not,  is  a  question  the 
State  only  can  raise.*'  Although,  on  the  other  hand,  it  is  held 
that  an  illegal  increase  or  diminution  of  the  capital  stock  of  a 
company  may  be  restrained  by  injunction.""  But  a  company  hav- 
ing a  portion  of  its  originally  authorized  capital  stock  undis- 
posed of,  may  permit  one  who  is  not  a  stockholder  to  subscribe 
for  it."^  And  old  shares  purchased  by  the  corporation  may  be 
disposed  of  by  the  directors  to  whomsoever  they  will."" 

,§  189.  (a)  Statute  authority  requisite  to  increase  or  reduce. — ■ 
The  subject  of  increasing  or  reducing  the  capital  stopk  of  corpo- 
rations is  regulated  in  England  by  statute,"^  and  in  the  American 
States  both  by  statute  and  by  constitutional  provisions."*  The 
New  York  "Stock  Corporation  Law"  of  1890,  provides  that  the 
stockholders'  vote  upon  the  question  shall  be  taken  at  a  meeting 
especially  called  for  that  purpose  after  notice  to  the  members  as 
prescribed  therein.""     It  is  held  that  the  provision  of  a  similar 


*s  Jones  V.  Concord,  etc.  R.  Co., 
67  N.  H.  119,  68  Am.  St.  Rep.  650. 

49  Pullman  v.  Upton,  96  U.  S. 
328;  Upton  v.  Tribilcock,  91  U.  S. 
45;  Upton  v.  Hansbrough,  3  Biss. 
421;  Upton  v.  Jackson,  1  Fllppin, 
413. 

50  O'Brien  v.  Chicago,  etc.  R. 
Co.,  53  Barb.  568. 

51  Curry  v.  Scott,  54  Pa.  St.  270, 
275. 

52  Hartridge  v.  Rockwell, 
Charlt.  R.  M.  260;  Page  v.  Smith, 
48  Vt.  266.  If  the  corporation 
uses  its  surplus  to  buy  up  some 
of  its  own  stock,  the  stockholders 
have  no  right  to  claim  this  pro 
rata,  until  it  is  ordered  to  be 
divided  among  them.  Wood's  Ry. 
Law,  §  72,  citing  Coleman  v. 
Columbia  Oil  Co.,  51  Pa.  St.  74; 
Wiltbank's  Appeal,  64  Pa.  St.  256; 
St.  John  v.  Erie  R.  Co.,  10  Blatch. 
271;  Bradley  v.  Holdsworth,  3 
Mees.  &  W.  422. 

63  The  Companies  Clauses  Act 
of  1863,  26  &  27  Vic.  ch.  118,  §§ 
12,  13,  16-21;   the  Railway  Com- 
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panies  Act  of  1867,  30  &  31  Vic. 
ch.  127,  §  6;  and  the  Railway  Con- 
struction Facilities  Act  of  1864, 
27  &  28  Vic.  ch.  127,  §  56. 

54  Stimson's  Am.  Stat.  Law 
(Jan.  1,  1886)  §  453,  citing  the 
constitutions  of  Colorado,  Ala- 
bama, Louisiana,  Pennsylvania, 
Missouri,  Arkansas,  California, 
Illinois  and  Nebraska;  Revision 
of  N.  J.  (1877),  p.  181,  §  24;  p. 
1290,  §  29;  Pa.  Bright.  Purd.  Dig. 
p.  343,  §§  33,  34;.  p.  348,  §  55;  Mo. 
Rev.  Stat.  939;  Mass.  Pub.  Stat. 
ch.  106,  §  S'i;  ch.  112,  §  60;  Ohio 
Rev.  Stat.  (1866),  §§  3262-3264; 
111.  Ann.  Stat.  (1885),  ch.  32,  §  50; 
ch.  114,  §  15;  La.  Rev.  Stat.  §  693. 

65  N.  Y.  Laws  of  1890,  ch.  564, 
which  directs:  §  45.  Notice  of  the 
meeting,  stating  the  time,  place 
and  object,  and  the  amount  of  the 
increase  or  reduction  proposed, 
signed  by  a  majority  of  the  direct- 
ors, shall  be  published  once  a 
week,  for  at  least  three  successive 
weeks,  in  ,a  newspaper  in  the 
county  where  the  company's  prin- 
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act  which  requires  a  weekly  newspaper  notice,  is  for  the  benefit 
of  the  public  at  large,  that  the  certified  copy  of  the  statement  of 
proceedings  filed  with  the  secretary  of  state  must  show  the  pub- 
lication of  this  notice,  and  that  if  it  does  not,  the  Secretary's  cer- 
tificate of  compliance  with  the  law  cannot  issue.^"  While  legisla- 
tive authority  is  requisite  to  a  valid  increase,  the  power  may  be 
inferred  from  charter  authority  to  issue  convertible  bonds. '^'^  A 
telegraph  company  having  statutory  power  to  increase  its  stock 
and  to  purchase  the  property  and  franchises  of  other  companies, 
may  pay  for  the  purchases  with  a  part  of  an  issue  of  new  stock, 
if  the  property  purchased  is  worth  the  price.^*  A  statutory  pro- 
vision that  no  increase  of  the  capital  stock  of  a  national  bank  shall 
be  valid  until  the  whole  amount  of  the  increase  is  paid  in,  and 
notice  thereof  has  been  transmitted  to  the  comptroller  of  the  cur- 
rency, and  his  certificate  obtained  specifying  the  amount,  is  not 
violated  where  the  proposed  increase  is  reduced  to  the  amount 
actually  paid  in,  the  latter  being  the  amount  of  increase  specified 
in  the  notice.^"  For  the  vote  of  the  shareholders  is  not  per  se  an 
increase  of  the  capital  stock.     Until  the  new  stock  is  subscribed 


clpal  business  office  is  located,  if 
any  is  published  therein,  and  a 
copy  of  such  notice  shatl  be  per- 
sonally served  upon  or  duly 
mailed  to  each  stockholder  or 
member  at  his  postotRce  address 
at  least  three  weeks  before  the 
meeting.  §  46.  If  at  a  meeting 
called  for  the  purpose,  a  sufficient 
number  of  votes  shall  be  in  favor 
of  an  increase  or  reduction  of  the 
stock  of  the  company,  a  certificate 
of  the  proceedings  showing  a  com- 
pliance with  the  law,  the  amount- 
of  capital  actually  paid  in,  the 
whole  amount  of  the  debts  and 
liabilities  of  the  corporation,  and 
the  amount  of  the  increased  or  re- 
duced capital  stock,  shall  be  made, 
signed,  verified  and  acknowledged 
by  the  chairman  and  secretary  of 
the  meeting,  and  filed  in  the  office 
of  the  clerk  of  the  county  where 
its  principal  place  of  business 
shall  be  located,  and  a  duplicate 
thereof  in  the  office  of  the  Secre- 
tary of  State.  When  the  certifi- 
cate provided  for  has  been  filed, 
the  capital  stock  of  the  corpora- 


tion concerned  shall  be  increased 
or  reduced  as  the  case  may  be,  to 
the  amount  specified  in  such  cer- 
tificate. In  case  of  the  increase 
or  reduction  of  the  capital  stock 
of  a  railroad  corporation  the  cer- 
tificate thereof  shall  have  Indorsed 
thereon  the  approval-  of  the  board 
of  railroad  commissioners.  The 
proceedings  of  the  meeting  at 
which  an  increase  or  reduction  is 
voted  shall  be  entered  upon  the 
minutes  of  the  corporation. 

66  State  V.  McGrath,  86  Mo.  239; 
Mo.  Rev.  Stat.  §  939. 

67  Belmont  v.  Brie  Ry.  Co.,  52 
Barb.  637,  699;  Ramsey  v.  Erie 
Ry.  Co.  38  How.  Pr.  193,  216.  Cf. 
Heath  v.  Erie  Ry.  Co.,  8  Blatchf. 
337;  Jenks  v.  Central  R.  Co.,  cit. 
52  Barb.  637,  675;  Van  Allen  v. 
Illinois  Central  R.  Co.,  7  Bosw. 
515;  People  v.  Erie  Ry.  Co.,  36 
How.  Pr.  129. 

58  Williams  v.  Western  Union 
Tel.  Co.,  93  N.  Y.  162. 

esAspinwall  v.  Butler  (1890), 
133  U.  S.  595,  construing  U.  S. 
Rev.  Stat.  §  5142. 
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for,  at  least,  there  is  an  element  of  uncertainty  respecting  the  in- 
crease; and  the  shareholders  nijay  at  any  time  before  the  new- 
stock  is  taken,  reconsider  their  vote.*"  Under  the  New  York 
^'Stock  Corporation  Law"  of  1890  an  increase  of  the  capital  stock 
renders  the  stockholders  subject  to  the  same  liabilities  with  re- 
spect to  the  additional  capital  as  are  provided  by  law  in  relation 
to  the  original  capital.*^ 

§  190.  (b)  Constitutionality  of  statutes,  etc.  Vested  rights. — 
Within  constitutional  provisions,  the  power  to  increase  or  di- 
minish the  original  amount  of  the  capital  stock  may  be  conferred 
by  the  charter  or  other  statute,  or,  under  their  authority,  by  the 
articles  of  association.'^  The  power  of  the  legislature  to  au- 
thorize an  increase  or  reduction  of  the  capital  stock  depends  upon 
the  principles  heretofore  set  forth  in  treating  of  charters  and 
amendments,'^  to  wit,  that  the  charter  embodies  a  contract,  the 
obligation  of  which  the  State  may  not  impair ;  '*  that  any  altera- 
tion thereof  must  either  be  unanimously  accepted  by  the  share- 
Tiolders,'^  or  must  be  enacted  under  a  constitutional  reservation 
to  the  State  of  the  power  to  amend ;  *'  that  even  under  this  re- 
served power  an  amendment  must  not  defeat  or  substantially  im- 
pair the  object  of  the  corporate  charter  or  any  rights  of  property 
vested  under  it,  either  by  impairing  the  rights  of  shareholders  as 
between  themselves,'^  by  working  injustice  to  the  corporate  cred- 
itors and  din:inishing  the  security  tipon  which  they  have  relied ;  '* 

60  Terry  v.  Eagle  Lock  Co.,   47  etc.  R.  Co.  v.  Black,  79  111.  262 ; 

Conn.  141.  Hay  v..  Ottawa,  etc.  R.  Co.,  61  111. 

61 N.  Y.  Laws  of  1890,  eh.  564,  422;    Newhall   v.    Galena,   etc.   R. 

§  44.  Co.,  14  111.  273;   Danbury,  etc.  R. 

62Ewlng  T.    Oroville   Mm.   Co.,  Co.  v.  Wilson,  22  Conn.  435;  Noyes 

56  Cal.  649;  Jones  v.  Concord,  etc.  v.  Spaulding   (1855),   27  Vt.  420; 

Co.,  67  N.  H.  119.  68  Am.  St.  Rep.  Bish  v.  Johnson.  21  Ind.  299;  Bur- 

,  '650.  lington,   etc.  R.   Co.  v.    "White,    5 

63  Supra,  Chapters  III,  V.  Iowa,  409. 

64  Vide  supra,  §§  49,  68.  er  Vide  supra,  §§  58,  90. 

65  Vide  supra,  §  91;  Pacific  R.  es  Durfee  v.  Old  Colony,  etc.  Co., 
'Co.  V.  Hughes  (1885),  22  Mo.  294;  5  Allen  (Mass.)  230;  Buffalo,  etc. 
Illinois  River  R.  Co.  v.  Zinu6er  Co.  v.  Dudley,  14  N.  Y.  336;  Tide 
(1858),  20  111.  654.                     ,,  supra,  §§  60,  90;   In  re  State  Ins. 

eavide  supra,   §   80;    Pacific  R.  Co.   (1882),  14  Fed.  Rep.  28;   s.  c. 

Co.  V.  Hughes  (1855),  22  McT.  294;  11  Biss.  301;  Cooper  v.  Frederick, 

Illinois  River  R.   Co.   v.   Zimmer  9  Ala.  742;  Palfrey  v.  Paulding,  7 

(1858),  20  111.  654;  Buffalo,  etc.  R.  La.  Ann.  363;    In  re  Credit  Fon- 

Co.  V.  Dudley    (1856),  14    N.    Y.  cier,  L.  R.  11  Eq.  356;  In  re  Tele- 

336;  Joslyn  v.  Pacific,  etc.  Co.,  12  graph  Construction  Co.,  L.  R.  10 

Abb.  Pr.  N.  S.  329 ;  Peoria,  etc.  R.  Bq.  384. 
Co.  V.  Elting,  17  111.  429;   Ottawa, 
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and  that,  accordingly,  when  the  contract  of  the  shareholder  is  ma- 
terially altered  he  may  either  restrain  the  acceptance  of  the  amend- 
ment by  the  corporation,"'  or  may  consider  himself  released  from 
his  contract  of  subscription  to  its  stockJ"  As  in  regard  to  other 
amendments,  the  distinction  between  material  and  immaterial  al- 
terations, is  here  important  as  determining  whether  the  accept- 
ance of  a  majority  is  sufScient,'"^  or  whether  the  consent  of  all  the 
members  is  requisite  to  give  validity  and  effect  to  the  proposed 
increase  or  reductionJ^  Upon  the  question,  when  in  the  charter 
no  authority  is  given  to  vary  the  capital  stock,  whether  it  may 
subsequently  be  increased,  even  by  authority  of  the  legislature 
against  the  will  of  a  dissenting  stockholder,  the  courts  do  not 
agree,  but  the  weight  of  authority  is  that  it  may  be  so  varied 
against  such  dissent,  and  that  the  statute  so  authorizing  the 
change  is  constitutional,  the  increase  of  the  capital  stock  valid, 
and  that  under  such  a  statute  the  majority  of  the  stockholders 
in  meeting  assembled  may  authorize  the  change,  against  the  dis- 
sent of  a  minority.  This  is  so  held  upon  the  ground  that  such 
change  in  the  charter  powers  is  not  a  fundamental  change  from 
the  original  plan,  but  is  only  incidental  and  auxiliary  to  carry- 
ing it  out,  and  that  the  statute  is  consequently  constitutional  and 
valid. '^ 

§  191.   (c)   Whether  directors  may  increase. — The  enabling 
statutes  usually  provide  that  every  increase  or  reduction  of  capital 

89  Tide  supra,  §  94.  581;    Moore  v.   Hudson   River  R. 

■ro  Vide  supra,  §  94;  Oldtown,  etc.  Co.,  12  Barb.  156;  Whitehall,  etc. 
R.  Co.  V.  Veazie,  39  Me.  571;  R.  Co.  v.  Myers,  16  Ahb.  Pr.  N.  S. 
Hughes  V.  Antietam,  etc.  Co.  34;  Bast  Tennessee,  etc.  R.  Co. 
(1871),  34  Md.  316.  But  when  v.  Gammon,  5  Sneed  (Tenn.),507. 
the  power  to  amend  the  corporate  ti  yide  supra,  §  92,  cases  cited 
charter  has  been  reserved  by  the  on  p.  Ill,  notes  99,  1,  2,  3.  An 
State,  dissenting  shareholders  are  amendment  to  the  charter  of  a 
not  ordinarily  released  from  their  company  taking  from  the  share- 
duties  and  liabilities  by  an  amend-  holders  and  vesting  in  the  direct- 
ment  authorizing  an  Increase  or  ors  the  power  to  authorize  an  in- 
diminution  of  the  capital  stocls;.  crease  of  the  capital  stock,  is  not 
East  Lincoln  v.  Davenport  (1876),  such  a  fundamental  change  In  the 
94  U.  S.  801;  Nugent  v.  Super-  constitution  of  the  corporation  as 
visors,  19  Wall.  241;  Mowrey  v.  will  release  dissenting  sharehold- 
Indianapolis,  etc.  R.  Co.,  4  Biss.  ers  from  obligation  upon  their 
78;  Pacific  R.  Co.  v.  Hughes  stock.  Payson  v.  Withers,  5  Biss. 
(1855),  22  Mo.  291;  s.  c.  44  Am.  269;  Payson  v.  Stoever,  2  Dill.  428. 
Dec.  265;  Buffalo,  etc.  R.  Co.  v.  72  yide  sMpm,  §  92. 
Dudley,  14  N.  Y.  336;  Schenectady,  73  Woodfork  v.  Union  Bank,  3 
etc.  Co.  V.  Thatcher,  11  N.  Y.  102;  Coldw.  (Tenn.)  488;  Marlborough 
Troy,  etc.  R.  Co.  v.  Kerr,  17  Barb.  Manuf.  Co.  v.  Smith,  2  Conn.  579; 
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stock  must  be  authorized  by  a  vote  of  the  stockholders  owning 
at  least  a  majority  of  the  stock  of  the  corporation.'*  Although 
the  charter  provide  that  "all  the  corporate  powers  of  said  corpo- 
ration shall  be  vested  in  and  exercised  by  a  board  of  directors," 
this  is  considered  to  refer  to  the  ordinary  business  transactions 
of  the  corporation,  and  does  not  extend  to  a  reconstruction  of 
the  body  itself,  or  tp  an  enlargement  of  its  capital  stock.''  Ac- 
cordingly in  the  absence  of  an  express  declaration  to  the  con- 
trary, power  to  increase  or  reduce  the  capital  stock  granted  by 
statute  to  the  company,  is  to  be  exercised  by  the  body  of  mem- 
bers at  large.'^  It  has  been  said,  however,  that  where  no  mode  of 
exercising  a  power  given  in  a  charter  to  increase  the  capital  stock 
of  a  company  is  therein  provided,  or  is  to  be  found  in  any  gen- 
eral act,  and  the  charter  does  not  require  the  assent  of  stockhold- 
ers to  the  increase,  nor  provide  for  any  public  record  of  the  ac- 
tion of  the  company,  the  only  thing  required  is  that  a  majority  of 
the  directors  determine  upon  the  increase ;  and  their  determina- 
tion, shown  by  the  records  of  the  company  declaring  an  increase, 
fulfills  all  the  requiremfents.''  And  in  any  case  the  shareholders 
may  be  estopped  by  acquiescence  from  contesting  the  legality  of 
an  increase  or  reduction  made  by  the  directors  under  statutory 
authority  to  the  corporation/' 

Substantial  compliance  with  the  authority  in  making  the  in- 
crease is  all  that  is  necessary.    Technical  informalities  or  irregu- 

Hope  Insurance  Co.  v.  Beckman,  s.  c.  17  Am.  Dec.  196;  Railway  Co. 

47  Mo.  93.  V.  Allerton   (1873),  18  "Wall.  233; 

74  N.  Y.  Laws  of  1890,  ch.  564,  §  People  v.  Vein  Coal  Co.,  10  How. 
45,  requiring  a  two-thirds  vote  of  Pr.  543;  Crandall  v.  Lincoln,  52 
the  stock.  By  the  Companies  Conn.  73,  99;  Eidman  v.  Bowman, 
Clauses  Act  of  1863,  It  Is  provided  58  111.  444;  Finley  Shoe,  etc.  Co. 
that  a  vote  of  three-fifths  of  the  v.  Kurtz,  34  Mich.  89. 
shareholders  shall  be  necessary,  ^7  Sutherland  v.  Olcott  (1884), 
unless  the  enabling  act  provides  95  N.  Y.  93,  holding  also  that  when 
for  a  different  majority.  26  &  27  the  charter  of  the  company  prac- 
Vic.  ch.  118,  §§  12,  13.  So,  too,  tically  directs  that  the  power  to 
the  consent  of  the  holders  of  a  ma-  increase  the  capital  stock  shall  be 
jorlty  of  the  shares  is  required  by  exercised  by  th^  directors,  their 
the  constitutions  of  some  States.  decision  as  to  the  necessity  for  an 
Stimson's  Am.  Stat.  Law  (Jan.  1,  increase,  if  unbiased  by  fraudulent 
1886),   §   453    citing  the  constitu-  motives.  Is  conclusive. 

tlons    of   Pennsylvania,    Missouri,  78  Railway      Co.      v.      Allerton 

Arkansas,     California,     Colorado,  (1873),  18  Wall.  233;   Eidman  v. 

Alabama  and  Louisiana.  Bowman,  58    111.  444;    Payson    v. 

75  Railway     Co.      v.      Allerton  Stoever,  2  Dill.  424;  Sewell's  Case, 
(1873),  18  Wall.  233.  L.  R.  3  Ch.  131;    Lane's    Case,  1 

78  Percy  v.  Mlllaudon,  3  La.  568;      De  Gex,  J.  &  S.  504. 
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larities  will  not  invalidate  the  issue,  but  any  omission  of  essen- 
tial provisions  may  do  soJ" 

Estoppel  as  against  creditors. — Creditors  of  a  corporation  can- 
not contend  that  subscribers  to  unauthorized  stock  are  estopped 
to  deny  its  validity,  in  order  to  escape  liability.  For  creditors  are 
charged  with  notice  of  the  want  of  power ;  but  as  to  new  stock 
issued  by  authority,  the  shareholder  is  estopped  as  against  cred- 
itors to  deny  its  validity  by  reason  of  informality  in  its  issue,  ex- 
cept where  the  creditor,  as  a  managing  director,  took  part  in  the 
increase.^" 

National  banks  have  no  authority  to  increase  their  capital  stock, 
except  as  provided  in  the  Acts  of  Congress.*^ 

§  192.  (d)  Increase  by  stock  dividends. — The  capital  stock 
of  corporations  may  be  increased  by  means  of  stock  dividends 
which  are  the  issue  by  a  corporation,  as  a  dividend,  of  new  shares,, 
which  have  been  paid  up  by  the  transfer  from  the  surplus  or 
profit  and  loss  account  to  the  account  representing  capital  stock, 
of  a  sum  equal  to  their  par  value.*^  After  a  stock  dividend,  a 
corporation  has  just  as  much  property  as  it  had  before.  It  is  just 
as  solvent,  and  just  as  capable  of  meeting  all  demands  upon  it. 
After  such  a  dividend,  the  aggregate  of  the  stockholders  own  no 
more  interest  in  the  corporation  than  before.  The  whole  number 
of  shares  before  the  stock  dividend  represented  the  whole  prop- 
erty of  the  corporation,  and  after  the  dividend  they  represent  that 
and  no  more.    A  stock  dividend  does  not  distribute  property  but 

T9  Tilllnghast  v.  Bailey,  86  Fed.  books  of  the  company.      See  gen- 

46;   Union  Ry.    Co    v.    Sneed,  99  erally.  State  v.  Baltimore,  etc.  R. 

Tenn.  1,  41  S.  W.  364.  Co.,  6  Gill.  363:    City  of  Ohio  v. 

80  Sales  V.  Brown,  40  Fed.  8.  Cleveland,  etc.  R.  Co.,  6  Ohio  St. 

81  Winters  v.  Armstrong,  87  489;  Rand  v.  Hubbell,  115  Mass. 
Fed.  508.  *61,   474;    Boston,   etc.   R.   Co.   v. 

82  "Stock  Dividends  and  their  Commonwealth,  100  Mass.  399; 
Restraints,"  by  M.  Dwight  Collipr  Miller  v.  Illinois  Central  R.  Co.,. 
(1884),  7  Am.  Bar  Assn.  Reps.  24  Barb.  312;  Commonwealth  v. 
268.  In  Williams  v.  Western  Pittsburg,  etc.  R.  Co.,  74  Pa.  St- 
Union  Tel.  Co.,  93  ,N.  Y.  189,  a  83;  Barton's  Trust,  L.  R.  5  Eq. 
stock  dividend  has  been  sustained  239;  Howell  v.  Chicago,  etc.  R.  Co., 
on  the  grounds  that  there  was  no  51  Barb.  378;  Clarkson  v.  Clark- 
statute  in  the  State  prohibiting  it.  son,  18  Barb.  646;  Gordon  v.  Rich- 
Such  dividends  do  not  afCect  the  mond,  etc.  R.  Co.,  78  Va.  501.  But 
title  of  the  property  or  transfer  instead  of  paying  the  stock  divi- 
any  legal  consideration  of  prop-  dend  to  the  shareholders  it  may 
erty  from  the  receiver  to  the  cor-  be  issued  to  the  corporation  and 
poration.  They  are  merely  be  sold  for  its  benefit.  Jones  v. 
changes    of    the    entries    in    the  Morrison,  31  Minn.  140. 
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simj)ly  dilutes  the  shares  as  they  existed  before.^'  The  English 
cases  decided  that  profits  and  dividends  must  -be  paid  in  cash ;  but 
the  leading  American  case  has  stated  the  rule  to  be  that  they  may 
be  declared  and  divided  in  property,  if  the  property  be  capable  of 
division.  And  if  the  profits  have  been  invested  in  other  property 
i^ecessary  for  the  use  of  the  corporation  which  dannot  be  divided 
in  kind,  then  a  dividend  may  be  declared,  based  upon  these  profits, 
or  the  corporation  may  borrow  money  on  the  faith  of  them  and 
divide  it.^*  Such  dividends  are  legal,  unless  prohibited  by  con- 
stitutional or  statutory  provisions.*^  Where  the  corporation  issues 
stock  to  represent  interest  on  subscriptions,  i,mtil  dividends  are 
declared,  a  stock  dividend  does  not  stop  the  interest.'*  In  cases 
of  increase  of  the  capital  stock  by  issue  of  stock  dividend,  the  cor- 
poration must  possess  property  in  excess  of  its  debts  to  an  amount' 
equal  to  its  whole  capital  stock  including  such  increase,  and 
afterwards  the  amount  cannot  be  used  for  any  kind  of  dividend. ^^ 
In  making  such  a  dividend  the  corporation  _  cannot  discriminate 
between  stockholders,  but  each  is  entitled  to  receive  new  shares 
in  proportion  to  the  stock  he  holds  at  the  time.*'  The  money 
earned  by  a  corporation  is  corporate  property,  and  not  the  sep- 
arate property  of  the  stockholders,  unless  and  until  distributed 
among  them  by  the  corporation.  In  the  absence  of  any  restrain- 
ing statute,  the  corporation  may  treat  it  either  as  an  increase  of 
its  property  or  as  profits  of  -its  business.*^ 

§  193.  (e)  Povi^er  to  issue  stock  dividends. — ^The  power  to 
issue  stock  dividends,  however,  depends  upon  the  (Company  hav- 
ing authority  to  increase  its  capital  stock  or  upon  all  the  original 
shares  not  having  been  issued.'"     Subject  to  this  restriction  and 

83  Williams    v.    Western    Union  102  Mass.  542;  Deland  v.  Williams, 

Tel.  Co.  (1883),  93  N.  Y.  189.  101  Mass.  571;  Boston,  etc.  R.  Co. 

8*  Williams  v.  Western,  etc.  Co.,  v.  Commonwealth,  100  Mass,  399; 

93  N.  Y.  189;  Beers  v.  Bridgeport,  Minot  v.  Paine,  99  Mass.  101;  At- 

etc.  Co.,  42  Conn.  24.  kins  v.  Albree,  12  Allen,  359.  The 

85  Howell  v.  Chicago,  etc.,  51  Western  Union  Telegraph  Co.  con- 
Barb.  378.  tracted  with  two  other  companies 

86  Hardin  County  v.  Louisville,  to  purchase  their  property  and 
etc.  Ry.  Co.,  92  Ky.  412.  franchises,    and    to   pay    for  the 

87  Cook  on  Corps.  §  287,  p.  629.  same  with  a  part  of  an  addition 

88  Luling  V.  Atlantic,  etc.  Co.,  of  capital  stock,  the  rest  of  the 
45  Barb.  (N.  Y.)  510.  addition  to  be  paid  to  its  stocks 

89  Rand    v.  Hubbell,    115    Mass.      holders  as  a  stock  dividend,  and 
•  474,  15  Am.  Rep.  121.  it  was  held,  that  the  New  York 

90  Howell  V.  Chicago,  etc.  R.  Co.,  statutes  concerning  telegraph  corn- 
51  Barb.  378;  Leland  v.  Hayden,      panies  conferred  ample  power  to 
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to  the  further  restriction  that  every  dollar  of  new  stock  shall  rep- 
resent an  equal  increase  in  the  value  of  the  coiporate  property,®^ 
the  discretion  of  the  directors  herein  is  uncontrollable  by  the 
courts.'^  A  stock  dividend  is  exceptional  in  its  character,  and  the 
objections  to  it  as  bearing  upon  the  value  of  the  stock,  address 
themselves  more  to  the  managers  than  to  the  court."'  But  a 
gratuitous  distribution  of  stock  upon  no  increase  of  value  in  the 
corporate  property,  a  mere  inflation,  or,  to  use  a  phrase  much 
in  vogue,  a  "watering  of  stock,"  is  condemned  by  law.°*  The 
holders  of  preferred  stock  are  entitled  to  share  equally  with  com- 
,  mon  stockholders  in  a  distribution  of  stock  dividends. °°  Scrip 
certificates  of  debt,  representing  profits  earned  by  the  corpora- 
tion and  issued  to  its  stockholders,  convertible  into  stock  when 
authority  to  increase  the  stock  shall  be  obtained,  l^elong  to  the 
life-tenants  of  the  stock,  who  are  entitled  to  the  income  and  profits 
thereof. "°  A  company  may  refund  to  its  stockholders  a  definite 
portion  of  each  share,  and  thereby  effect  a  reduction  of  its  capital 
stock.'^  The  New  York  "Stock  Corporation  Law"  of  1890  pro- 
vides that  if  the  capital  stock  of  any  corporation  is  reduced,  the 
amount  of  capital  over  and  above  the  amount  of  the  reduced  cap- 
ital shall  be  returned  to  the  stockholders  pro  rata  at  such  times 

increase   the  stock  and  to  make  82  Williams    v.    Western  Union 

the  purchase,    it    appearing  that  Tel.  Co.   (1883),    93    N.    Y.    192; 
the  property  purchased  was  worth  ^    Terry  v.  Eagle,  etc.  Co.,  47  Conn, 

the  price,  and  that  nothing  in- the  141,  holding  that  a. vote  to  Issue  a 

law  or  in  the  principles  of  public  stock  dividend  may  be  revoked  at 

policy  prohibited  the  stock  divi-  any   time   before   the    certificates 

dend  ordered  to  be  paid  to  stock-  are  issued.     Of.    Howell    v.    Chi- 

holders,  the  amount  of  the  divi-  cago,    etc.   R.   Co.,   51   Barb.    307, 

dend  not  exceeding  the  value  of  holding  that  the    courts    of    one 

the  surplus.    Williams  v.  Western  State  will    not    inquire  into  the 

Union  Telegraph  Co.,  93  N.  Y.  162,  legality  of  an  issue  of  stock  divi- 

overruling     Hatch     v.      Western  dends   by  a  corporation  deriving 

Union  Tel.  Co.,  9  Abb.  N.  C.  430,  its  origin  from  another  State, 

which  declared  that   accumulated  83  Howell  v.  Chicago,  etc.  R.  Co., 

earnings   on    which   no    dividend  51  Barb.  307. 

has  been  declared,  furnish  no  con-  84  Williams    v.    Western    Union 
sideratlon  for  issuing  stock  to  be  Tel.  Co.  (1883),  93  N.  Y.  189. 
divided    among   the   stockholders,  as  Phillips   v.   Eastern    R.    Co., 
and  that  such  a  dividend  would  138  Mass.  122;    Gordon    v.    Rich- 
be  ultra  vires.  mond,  etc.  R.  Co.,  78  Va.  501. 

91  Williams    v.    Western    Union  »« Appeal  of  Philadelphia  Trust 

Tel.  Co.     (1883),    93    N.    Y.  189;  Safe   Deposit,   etc.    Ins.   Co.    (Pa. 

Howell  V.   Chicago,   etc.   Ry.   Col,  1889),  16  Atl.  Rep.  734. 

51  Barb.  378;    Bailey  v.  Railroad  97  Currier  v.  Lebanon  Slate  Co., 

Co.,  22  Wall.  604.  56  N.  H.  262. 
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and  in  such  manner  as  the  directors. shall  determine."'  In  con- 
struing a  similar  act,  it  has  been  said  by  the  New  York  appellate 
court,  that  the  objects  sought  to  be  obtained  by  the  enactment 
were  the  protection  of  corporate  creditors,  and  the  assurance  of 
a  fund  sufficient  to  carry  out  the  corporate  purposes,  and  it  per- 
mits a  reduction  where  either  it  was  originally  fixed  at  too  high 
a  sum  or  has  become  impaired,  so  that  the  nominal  exceeds  the" 
actual  sum.  It  does  not,  therefore,  permit  the.  distribution  among 
stockholders  of  a  sum  equal  to  the  difference  between  the  nominal 
and  the  reduced  capital,  although  if  that  sum  may  be  taken  out 
and  yet  leave  the  capital  of  the  company  unimpaired  and  the  cred- 
itors secure,  it  may  be  divided  among  shareholders  as  a  surplus 
entitled  to  be  distributed  in  dividends."'  Upon  a  reduction  being 
made,  however,  the  shareholders  may  properly  claim  a  distribu- 
tion of  the  money  which  the  corporate  body,  on  account  thereof, 
has  no  longer  the  right  to  use  as  capital.^  The  corporation  is  not 
entitled  to  -hold  any  excess  of  actual  capital  which  is  left  remain- 
ing over  the  amount  of  nominal  capital  reduced;  but,  if  de- 
manded, such  excess  must  be  divided  proportionate  to  their  shares 
among  the  shareholders,  the  corporation  retaiiiing  property  in 
value  equal  to  the  amount  of  its  debts  added  to  the  amount  of  its 
nominal  capital  so  reduced.^ 

§  194.  Whether  life  tenant  or  remainderman  is  entitled  to 
stock  dividend. — ^So  far  as  the  respective  rights  of  the  bene- 
ficiary and  the  remainderman  are  concerned,  in  some  jurisdictions 
no  distinction  is  made  between  dividends  payable  in  cash  and 

98  N.  Y.  Laws  of  1^90,  ch.  564,  had  become  Impaired,  and,  in  such 

§  46.  case,  a  distribution  such  as   was 

»»  Strong  V.   Brooklyn,   etc.    R.  herein  attempted  would  be  illegal, 

Co.  (1883),  93  N.  Y.  426.     In  this  yet  as,  in  the  suit  at  bar,  the  cor- 

case  a  corporation,  by  proceedings  poration    had     on    hand     capital 

under    the    statute,    reduced    its  sufficient  for  the  payment  of  all 

capital  stock  and  issued  to  stock-  its  debts  after  making  the  distrl- 

holders    certificates    of    indebted-  butlon,  no  reason  existed  why  it 

ness  for  the  apparent  amount  of  should  not  be  permitted,  even  con- 

the  reduction.    The  owners  of  all  ceding    the    certificates    to    have 

but  one    hundred    shares    out  of  been  illegally  issued, 

four   thousand    accepted   the   cer-  1  Seeley  v.  New  York,  etc.  Bank, 

tificates,  and  it  was  held  upon  the  78  N.  Y.  608,  affirming  s.  c.  8  Daly, 

application  of  the  owner  of  a  part  400. 

of  the  hundred  shares  to  have  the  a  Mechanics,'    etc.    Co.    v.    Hall, 

issue     declared    illegal,    that    al-  121  Mass.  272;    Selma,  etc.  Co.  v. 

though  the  act  probably  contem-  Tipton,   5   Ala.  787.   39  Am.   Dec. 

plated  a  reduction  of  capital  stock  344. 
only  in  cases   where   the   capital 
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dividends  payable  in  stock  or  scrip,  entitling  the  holder  to  stock, 
and  it  is  held  that  the  stock  dividend  declared  on  profits  belongs 
to  the  person  entitled  to  the  income  or  profits,  the  same  as  he 
would  be  entitled  to  cash  dividend.  The  English  rule,  also  that 
of  most  of  the  eastern  States  and  of  the  United  States  Supreme 
Court  and  of  Illinois,  makes  a  distinction  between  a  cash  divi- 
dend and  a  stock  dividend,  holding  that  the  former,  but  not  the- 
latter,  will  go  to  the  life-tenant,  on  the  ground  that  the  corpora- 
tion may  treat  its  surplus  profits,  either  as  an  increase  of  its  cor- 
porate property,  and  so  issue  it,  or  may  treat  it  as  profits,  and 
issue  it  as  .cash  dividend ;  and  that  so  long  as  the  dividend  re- 
mains in  stock,  it  is  corporate  capital,' 

§195.  (f)  Prohibition  of  stock  dividends. — There  are  many 
statutes  and  constitutional  provisions  in  the  American  States 
prohibiting  the  fictitious  issue  and  increase  of  corporate  stock.* 
Some  of  these  provisions  do  not  specifically  mention  stock  divi- 
dends ;  but  a  prohibition  of  the  issue  of  stock  except  for  labor 
done,  or  money  or  property  actually  received,  is  held  to  forbid 
the  gratuitous  issue  of  new  shares  even  though  representing  an 
increase  in  the  value  of  the  corporate  property.^  But  the  Massa- 
chusetts act,  above  cited,  is  held  not  to  prohibit  a  company  from 
purchasing  its  own  shares  and  distributing  them  among  its  share- 
holders.' The  prohibition  in  the  California  constitution  is  held 
to  be  self-enforcing  and  torequire  no  statute  to  render  it  effective.' 

§  195a.  Reduction  of  capital  stock. — The  capital  stock  of  a 
corporation  cannot  be  reduced  except  by  express  legislatiye  au- 
thority.^ Thus  a  provision  that  for  the  better  conduct  and  man- 
agement of  the  affairs  of  the  company,  it  should  be  lawful  for 
a  special  general  meeting  called  for  the  purpose,  from  time  to 

3  Rand  v.  HubbelL  115  Mass.  275-283,  Overissued  and  Spurious 
461,  15  Am.  Rep.  121.  Stock;     Vide  Anfra,    §§    284-298, 

4  The  New  York  "Stock  Corpo-      Watered  Stock. 

ration  Law  of  1890,"  N.  Y.  Laws  s  Pitzpatrick    v.    Dispatch,    etc. 

of  1890,  ch.  564,  §  42;'Ark.  Const.  Co.  (1887),  83  Ala.  604. 

(1874)    art.    xii;    Pa.   Const,    art.  « Commonwealth  v.  Boston,  etc. 

xvi,  §  7;  Ala.  Const,  art.  xiii,  §  6;  R.  Co.   (1886),  142  Mass.  146. 

Mo.  Rev.   Stat.  927;    N.    H.    Gen.  ?  Ewing  v.   Oroville    Min.    Co., 

Stat.  ch.  134    §  8;  Wis.  Rev.  Stat.  56  Cal.  649,  construing  Cal.  Const. 

(1878)     §    1753,    as    amended    by  art.  xii,  §  11. 

Laws  of  1881,  ch.  93;   Mass.  Pub.  s  Crandall  v.  Lincoln.  52  Conn. 

Stat   ch    112    §  61;  Stimson's  Am.  73,  52  Am.  Rep.  560;  Selgnouret  v. 

Stat.  Law  (Jan.    1,    1886),  §  452;  Home  Ins.    Co.     (1885),    24    Fed. 

Tide  infra,  §  465;   Tide  infra,  §§  Rep.  332;  s.  c.  25  Am.  L.  Reg.  29. 
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time,  to  amend,  alter  or  annul,  either  wholly  or  in  part,  all  or  any 
of  the  clauses  of  the  deed,  or  of  existing  regulations  and  provis- 
ions of  the  company,  does  not  authorize  a  reduction  of  the  num- 
ber and  value  of  the  shares  of  the  company.'  Where  a  constitu- 
tion and  the  law  thereunder  provide  for  the  increase  of  the  stock 
of  corporations,  but  are  silent  as  to  a  decrease,  the  power  to  de- 
crease the  stock  is  intentionally  denied."  Nor  does  a  statute  giv- 
ing authority  to  make  modifications,  additions  or  changes  in  their 
act  of  incorporation,  or  to  dissolve  it,  with  the  assent  of  three- 
fourths  of  the  stock,  confer  upon  them  power  to  reduce  the  cap- 
ital stock.^^  Even  the  power  to  dissolve  does  not  carry  the  power 
to  change  the  capital  stock.  Reducing  the  capital  stock  is  prac- 
tically the  dissolution  of  the  company  and  the  organization  of  a 
new  company.^^  Persons  dealing  with  the  corporation,  its  cred- 
itors, the  public  at  large  and  the  stockholders  themselves  are  in- 
terested in  the  preservation  of  the  capital  stock  intact.^^  A  de- 
crease of  capital  stock  affects  injuriously  more  parties  and  in- 
terests than  an  increase  thereof  could  do,  an  increase  being  gen- 
erally considered  to  be  beneficial  to  shareholders  and  creditors 
alike — to  the  former  as  tending  to  diminish  and  not  to  add  to 
their  individual  risks ;  to  the  latter  as  increasing  the  amount  of 
their  security.^*  When  e:!?pressly  authorized  by  charter  or  stat- 
ute to  reduce  its  capital  stock  the  corporation  may  do  so  by  pur- 
chasing its  own  shares  and  retiring  them,^°  or  by  canceling  its 
shares  which  have  not  been  issued.^*    But  this  will  not  be  allowed 

9  Smith  V.    Goldsworthy,   4   Ad.  the  notes  of  the  institution  are  is- 

&  E.  N.  S.  430;Droitwich,  etc.  Co.  sued,  money  Is  deposited  and  paper 

v.  Curzon,  L.  R.  3  Bxch.  35;  In  re  is  lodged  for   collection.     So  has 

Bbbw  Vale,   etc.   Co.,   4   Ch.   Div.  the  public  on  account  of  the  ad- 

827/;  In  re  Financial  Corporation,  vantages    which    the    legislature 

Li.  R.  2  Ch.  714;  Society  v.  Abbott,  has    stipulated    the    bank    should 

2  Beav.  559;  Grangers,'  etc.  Co.  v.  afford,  as  a  consideration  for  the 

Hamper,  73  Ala.  325;   Salem  Mill  immunities   and    privileges  which 

Dam  V.  Ropes,  6  Pick.  23.  the    charter    confers.       So    have 

.   10  Seignouret  v.   Home  Ins.   Co.  stockholders     on   account    of   the 

(1885),  24  Fed.  Rep.  332;   Sutber-  profits  which  they  have  a  right  to 

land  V.   Alcott    (1884),    95   N.   Y.  expect  on    the    investments   they 

93.  have   respectively   made.       Percy 

11  Seignouret  v.   Home  Ins.  Co.  v.  Millaudon,  3  La.  569. 

(1885),  24  Fed.  Rep.  332;  s.  c.  25  i*  Seignouret  v.  Home  Ins.  Co. 

Am.  L.  Reg.  29.  (1885),  24  Fed.  Rep.  332;  Green's 

12  Seignouret  v.  Home  Ins.  Co.  Brice's  Ultra  Vires,  160. 
(1885),  24  Fed.  Rep.  332.  is /n  re  Catling  Gun,  43  Chanc. 

13  Creditors  and  customers  have  Div.  628;  Yide  infra,  §  859,  Power 
a  claim  to  the  preservation  of  the  to  Purchase  Its  Own  Stock, 
capital  of  a  bank  in  its  original  i6  Shoemaker  v.  Washburn,  etc. 
integrity,  upon  the  faith  of  which  Co.,  97  Wis.  585. 
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to  be  done  in  prejudice  to  the  rights  of  existing  creditors,  whether 
such  purchase  is  made  by  money  or  by  exchange  of  other  corpo- 
rate property.^^  The  effect  of  purchase  of  shares  is  to  extinguish 
them,  and  all  liability  upon  them'  to  the  corporate  creditors,  either 
on  the  part  of  the  former  holders  or  remaining  shareholders.^* 
Of  course  a  company  may  accomplish  a  reduction  by  purchasing 
and  extinguishing  its  own  shares,  where  it  has  authority  to  buy 
them.^°  This,  however,  does  not  necessarily  reduce  the  capital 
stock,  unless  so  intended,  nor  extinguish  the  shares  bought  in; 
for  they  may  be  sold  and  reissued  at  any  time.^"  A  statute  which 
authorizes  a  corporation  at  any  meeting  called  for  the  purpose, 
to  reduce  its  capital  stock  and  the  number  of  shares  therein,  does 
not  empower  it  to  effect  a  reduction  by  purchasing  shares  of  a 
particular  subscriber.  Unless  such  a  course  is  adopted  as  will 
work  exact  and  even  justice  to  all  the  owners  of  stock,  the  stat- 
ute is  inoperative.^^  When  the  purpose  is  to  reduce  the  capital 
stock  by  purchase  of  shares  they  may  not  be  purchased  from  any 
particular  stockholder  alone  without  consent  of  all,  but  each  stock- 
holder is  entitled  to  share  pro  rata,  with  all  the  others,  in  his  sur- 
render of  shares  for  such  purchase.^^  No  stockholder  can  be 
forced  to  sell  his  shares  for  reduction  of  the  capital  stock. ^* 
Therefore  when  the  transaction  would  operate  for  the  relief  and 
benefit  of  those  from  whom  the  stock  is  purchased  and  would  in- 
crease the  liability  of  the  remaining  stockholders,  it  is  invalid.^* 
Upon  reduction  of  its  capital  stock  a  corporation  may  distribute 

17  In  re  Telegraph,  etc.  Co.,  L.  Ry.  Frog  Co.  v.  Haven,  101  Mass. 

R.  10  Ed.  384.  398;     Commonwealth    v.    Boston, 

18 Moon  Bros.,   etc.  v.  Waxaha-  etc.  R.  Co.  (1886),  142  Mass.  146; 

chie,   etc.   Co.,   13  Tex.  Civ.  App.  State  v.  Smith,  48  Vt.  266;  Will- 

103;  City  Bank  v.  Bruce,  17  N.  Y.  iams  v.  Savage  Manuf.  Co.,  3  Md. 

507.  Ch.  418;  Currier  v.  Lebanon  Slate 

19  Taylor  v.  Miami  Exporting  Co.,  56  N.  H.  262;  Chetlain  v.  Re- 
Co.,  6  Ohio,  176;  s.  c.  5  Ohio  St.  public  Life  Ins.  Co.,  86  111.  220. 
162;  s.  0.  22  Am.  Dec.  785;  City  Gf.  Percy  v.  MlUaudon,  3  La.  568, 
Bank  v.  Bruce,  17  N.  Y.  507;  Cur-  587;  s.  c.  17  Am.  Dec.  196. 

rier  v.  Lebanon  Slate  Co.,  56  N.  H.  21  Currier  v.  Lebanon  Slate  Co., 

262;    State  v.   Smith,  48  Vt.  266;  56  N.  H.  262;  Gill  v.  Balis,  72  Mo. 

Williams   v.    Savage  Manuf.    Co.,  424;  Chetlain  v.  Republic  Life  Ins. 

3  Md.  Ch.  418.  Co.,   86    111.    220;    N.   H.   General 

20  Taylor    v.    Miami    Exporting  Statute^  c.  354,  §  6. 

Co.,  5  Ohio,  162;  s.  c.  22  Am.  Dec.  22  Currier  v.  Lebanon  Slate  Co., 

785;  s.  c.  6  Ohio,  176;  Vail  v.  Ham-  66  N.  H.  262. 

ilton,  85  N.  Y.  453;  City  Bank  v.  23  Bergman    v.     St.    Paul,    etc. 

Bruce,   17  N.   Y.   507;    Ex    parte  Assn.,  29  Minn.  275. 

Holmes,  5  Cow.  426;    State  Bank  24  Currier  v.  Lebanon  Slate  Co., 

v.  Fox,  3  Blatchf.  431;  American  56  N.  H.  262. 
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apportion  of  its  assets,  retaining  as  its  property  the  remainder. 
Such  distribution  may  be  in  stock  instead  of  in  cash.^^ 

§  196.  (a)  Reduction  by  the  company's  purchase  of  its  own 
shares. — The  doctrine  that  corporations,  when  not  prohibited 
by  their  charters,  may  buy  and  sell  their  own  stocks,  is  supported 
by  a  respectable  line  of  authorities.^*  And  the  rule  appears  to  be 
well  settled  in  the.  United  States  that  a  corporation  may,  unless 
prohibited  by  statute,  purchase  its  own  stock,  or  take  it  in  pledge 
or  mortgage ;  that  it  may  purchase  its  own  stock  in  exchange  for 
money  or  other  property,  and  hold,  reissue  or  retire  the  same, 
provided  such  act  is  done  in  entire  good  faith,  is  an  exchange 
of  equal  value,  and  is  free  from  all  fraud,  actual  or  constructive ;  ^^ 
provided  that  the  corporation  is  neither  insolvent  nor  in  process 
of  dissolution,  and  that  the  rights  of  creditors  are  not  injuriously 
affected.^^  "If  it  were  shown  that  the  purchase  was  made  to  pro- 
mote the  interests  of  the  officers  alone  of  the  company  and  not  the 
stockholders  generally,  or  if  for  the  benefit  of  a  portion  of  the 
stockholders  and  not  all,  or  for  the  injury  of  all,  or  only  a  por- 
tion of  them,  or  if  it  operated  to  the  injury  of  creditors  or  would 
defeat  the  end  for  which  the  body  was  created,  or  if  it  was  done 
for  any  other  fraudulent  purpose,  then  chancery  could  interfere.^* 
In  the  absence  of  legislative  provision  to  the  contrary,  a  corpora- 
tion may  hold  and  sell  its  own  stock,  and  may  receive  it  in  pledge 

25  Continental  Securities  v.  on  Railroads,  505.  .  But  see  Holla- 
Northern,  etc.  Co.,  57  Atl.  876  day  v.  Elliott,  8  Ore.  84;  Preston 
(N.  J.  Ch.  1904).  V.  Grand  Colliery,  etc.  Co.,  11  Sim. 

28  Republic     Life    Ins.     Co.    v.  327. 

Swigert,   135   111.   150;    New  Eng-  27  First  Nat.  Bank  vr  Salem,  etc. 

land    Trust    Co.    v.    Abbott,    160  Co.  (1889),  39  Fed.  Rep.  89,  Deady 
Mass.  148;  Dock  v.  Schliehter,  etc.   ,   J.,  citing  Bank  v.  Bruce,  17  N.  Y. 

Co.,  167  Pa.  St.  370;  Dupee  v.  Bos-  510;    Taylor  v.   Exporting  Co.,   6 

ton,   etc.  Co.,  115   Mass.   37;    Chi-  Ohio,  176;  In  re  Insurance  Co.,  3 

cago,  etc.  R.  Co.  v.  Marseilles,  84  Biss.  452;  Bank  v.  Transportation 

111.  145;   s.  c.  84  111.    643;    Hart-  Co.,  18  Vt.  138;  Clapp  v.  Peterson, 

ridge  v.  Rockwell,  R.  Mi  Charlton,  104  111.  26;  Dupee  v.  Water  Power 

260;  Robinson  v.  Beal,  26  Ga.  28;  Co.,  114  Mass.  37. 

Leland  V.  Hayden,  102  Mass.  551;  28  Commercial     Nat.     Bank     v. 

American,  etc.  Co.  v.  Haven,  101  Burch,  141  111.  519,  33  Am.  St.  Rep. 

Mass.  308;   Bank  v.  Bruce,  17  N.  331;  Columbian  Bank's  Estate,  147 

Y.  507;  Jones  v.  King,  86  111.  20;  Pa.  St.  422;  Adams  &  Westlake  Co. 

Iowa,  etc.  Co.  v.  Foster,  49  Iowa;  v.  Deyette,  5  S.  D.  418,  49  Am.  St. 

25;    Taylor    v.    Miami  Ex.  Co.,    6  Rep.  887;   Clapp  v.  Peterson,  114 

Ohio,  176;  State  v.  Building  Assn.,  111.  26. 

35  Ohio  St.  253;    Bank  v.  Cham-  29  Chicago,   etc.  Co.  v.   Marseil- 

plain,  etc.  Co.,  18  Vt.  131;   Pierce  les,  84  111.  145, 
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or  in  payment  in  the  lawful  exercise  of  its  corporate  powers.^" 
In  the  absence  of  express  restriction,  a  corporation  may  make  a 
loan  of  its  funds,  and  take  as  collateral  or  pledge  its  own  stock.'^ 
A  corporation, .  if  not  prohibited  by  its  charter,  wjiich  gives  it 
general  contractual  powers,  may  receive  its  own  capital  stock 
from  a  stockholder  and  pay  him  therefor  with  the  bonds  of  an- 
other corporation,  with  which  he  had  originally  purchased  the 
stock.^^  But  an  Ohio  court  declares  that  the  decided  weight  of 
authority  is  against  the  existence  of  the  power  unless  conferred 
by  express  grant  or  clear  implication.'^  So,  therefore,  an  agree- 
ment between  a  manufacturing  corporation  and  a  stockholder,  to 
purchase  its  stock  from  the  stockholder,  was  held  void.'*  The 
foundation  principle,  says  the  Ohio  court,  upon  which  these  lat- 
ter cases  rest,  is  that  a  corporation  possesses  no  powers  except 
such  as  are  conferred  upon  it  by  its  charter,  either  by  express 
grant  or  necessary  implication.  It  is  true,  however,  that  in  most 
jurisdictions,  where  the  right  of  a  corporation  to  traffic  in  its  own 
stock  has  been  denied,  an  exception  tp  the  rule  has  been  admitted 
to  exist,  whereby  a  corporation  has  been  allowed  to  take  its  own 
stock  in  satisfaction  of  a  debt  due.  This  exception  is  supposed 
to  rest  on  a  necessity  which  arises  in  order  to  avoid  loss.  It  was 
early  recognized  in  Ohio.'"  Even  in  those  jurisdictions  which 
hold  that  express  authority  is  required  by  a  corporation  to  pur- 
chase its  own  shares,  it  is  held  that  a  solvent  corporation  may 
accept  its  own  shares  in  compromise  of  a  disputed  claim,  or  in 
the  settlement  and  payment  of  a  debt  previously  in  good  faith  con- 
tracted.'°  But  an  insolvent  corporation  can  neither  purchase  its 
own  shares  nor  receive  them  as  security  for-,  or  in  payment  of  a 
1  debt  due  the  corporation.'^  A  purchase  by  a  corporation  of  its 
stock  will  not  relieve  the  vendor  stockholder  from  his  statutory 

30  Dupee  v.  Boston  Water  Power  Hays  v.  Gallon,  29  Ohio  St.  338 ; 
Co.,  114  Mass.  37.  Currier  v.   Lebanon,   etc.   Co.,    56 

31  German  Savings  Bank  V.  Wulf-  -N.  H.  262;  German,  etc.  Bank  v. 
kuhler,  19  Kan.  60.                       ,  Wulfkuhler,  19  Kan.  60. 

32  Rollins  V.  Shaver  Wagon  &  s6  Taylor  v.  Miami  Exporting 
Carriage  Co.,  80  Iowa,  380  (1890),  Co.,  6  Ohio,  176;  Coppin  v.  Green- 
45  N.  W.  Rep.  1037.  lees,  etc.  Co.   (1882),  38  Ohio  St. 

33  Coppin  V.  Greenlees,  etc.  Co.  278. 

(1882),  38  Ohio  St.  275.  se  Coppin  v.  Greenlees,  etc.  Co., 

31  Coppin  V.  Greenlees,  etc.  Co.,  38  Ohio  St.  275,  43  Am.  Rep.  425; 

(1882),  38  Ohio  St.  275;   s.  c.  43  Morgan  v.  Lewis,  46  Ohio  St.  1. 

Am.   Rep.    425;    Bartholomew    v.  sr  in   re   Columbian   Bank,    147 

Bently,  1  Ohio  St.  42;   Strauss  v.  Pa.  St.  422;   Commercial  Bank  v. 

Insurance  Co.,  5  Ohio  St.  59;  Bank  Burch,  141  111.  519. 
V.  Insurance  Co.,  12  Ohio  St.  601; 
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individual  liability  to  creditors.^'  "The  right  of  a  corporation  to 
traffic  in  its  own  stock  appears  to  be  inconsistent  with  the  prin- 
ciple of  the  liability  of  stockholders  to  creditors.***  Now  it  is  just 
as  plain  that  a  business  or  trading  corporation  cannot  exist  with- 
out stock  and  stockholders  as  it  is  that  the  creditors  of  such  cor- 
poration are  entitled  to  the  security  from  the  liability  of  stock- 
holders named  in  the  constitution.*"  The  corporation  itself  can- 
not be  a  stockholder  of  its  own  stock  within  the  meaning  of  this 
provision  of  the  constitution.  Nobody  will  deny  this  proposition. 
And  if  a  corporation  can  buy  one  share  of  its  stock  at  pleasure, 
why  may  it  not  buy  -every  share  ?  If  the  right  of  a  corporation 
to  purchase  its  own  stock  at  pleasure  exists  and  is  unlimited, 
where  is  the  provision  intended  for  the  benefit  of  creditors  ?  This 
is  not  the  security  to  which  the  constitution  invites  the  creditors 
of  corporations."  "I  am  aware  that  the  amount  of  stock  required 
to  be  issued  is  not  fixed  by  the  constitution  or  by  statute,  and  also 
that  provision  is  made  by  statute  for  the  reduction  of  the  capital 
stock  of  corporations ;  but  of  these  matters  creditors  are  bound 
to  take  notice.*'-  They  have  a  right,  however,  to  assume  that  stock  ' 
once  issued,  and  not  called  back  in  the  manner  provided  by  law, 
remains  outstanding  in  the  hands  of  stockholders  liable  to  re- 
spond to  creditors  to  the  extent  of  the  individual  liability  pre- 
scribed. In  this  view  it  matters  not  whether  the  stock  purchased 
by  the  corporation  that  issued  it,  becomes  extinct,  or  is  held  sub- 
ject to  be  reissued.  It  is  enough  to  know  that  the  corporation, 
as  purchaser  of  its  own  stock,  does  not  afford  to  creditors  the 
security  intended.  And  surely,  if  the  law  forbids  the  organiza- 
tion of  a  corporation  without  stock  because  the  required  security 
is  not  furnished,  it  cannot  be,  that  having  brought  the  corpora- 
tion into  existence,  it  invests  it  with  power  to  assume  at  pleasure 
the  identical  character  or  relation  to  the  public  that  was  an  in- 
surmountable objection  to  the  giving  of  corporate  existence  in  the 

38  Matter  of  Reciprocity  Bank,  each  stockholder  shall  be  liable, 
22  N.  Y.  9;  Currier  v.  Lebanon  over  and  above  the  stock  by  him 
Slate  Co.,  57  N.  H.  262.  or  her  owned,  and  any  amount  un- 

39  Coppin  V.  Greenlees,  etc.  Co.  paid  thereon,  to  a  further  sum,  at 
(1882),  38  Ohio  St.  278;  Ohio  least  equal  in  amount  to  such 
Const,  art.  xiii,  §  3,  which  reads  stock." 

as  follows:     "Dues  from  corpora-  ^ocoppin  v.  Greenlees,    etc.   Co. 

tions  shall  be  secured  by  such  in-  (1882),  38  Ohio  St.  278;   State  v. 

dividual  liability  of  stockholders,  Sherman,  22  Ohio  St.  411. 

and  other  means,  as  may  be  pre-  n  Coppin  v.  Greenlees,  etc.  Co. 

scribed  by  law;  but  in  all  cases,  (1882),  38  Ohio  St.  278. 
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first  place."  "  It  follows  from  such  view  that  a  corporation  can- 
not purchase  its  own  shares  unless  the  power  is  expressly  con- 
ferred by  charter  or  statute,  that  any  such  purchase  is  ultra 
vires,  although  made  in  good  faith,  and  by  consent  of  all  the 
stockholders,  without  any  intent  to  defraud  creditors  and  whether 
or  not  there  be  any  creditors.  Such  view  is  based  upon  the 
ground,  (i)  that  express  power  is  required  to  increase  or  to 
diminish  the  capital  stock  of  the  corporation ;  *'  (2)  that  such  pur- 
chase is  a  fraud  upon  the  stockholders  and  creditors;**  and 
(3)  that  it  is  foreign  to  the  corporate  purposes  and  is  a  diversion 
of  the  corporate  funds  to  a  use  not  contemplated  or  authorized 
by  the  charter.*"  The  first  ground  does  not  apply  where  pur- 
chased shares  are  reissued ;  and  the  second  does  not  apply  in  the 
absence  of  creditors  and  where  the  stockholders  all  consent  to 
the  purchase.  But  the  contrary  view  now  prevails  in  most  courts 
passing  upon  ,the  question.  In  them  it  is  held  that  a  corporation 
may  purchase  and  hold  its  own  stock  without  any  express  au- 
thority unless  expressly  prohibited,  provided  only  that  the  pur- 
chase shall  be  made  in  good  faith'  and  free  from  prejudice  to  the 
rights  of  stockholders  and  creditors.*'  "Private  corporations  may 
purchase  their  stock  in  exchange  for  money  or  other  property, 
and  hold,  reissue  or  retire  the  same,  provided  such  act  is  had  in 
entire  good  faith,  is  an  exchange  of  equal  value,  and  is  free  from 
all  fraud,  actual  or  constructive,  this  implying  that  the  corpora- 
tion is  neither  insolvent  nor  in  process  of  dissolution  and  pro- 
vided the  rights  of  creditors  are  not  affected."*'  Under  statute 
prohibiting  the  payment  of  any  part  of  the  capital  stock  of  the 
company  to  a  stockholder,  he  is  liable  to  action  by  the  receiver 
to  recover  the  proceeds  of  stock  sold  by  him  to  the  company  in 
attempt  to  cancel  and  retire  it  and  to  reduce  its  capital  stock,  the 
corporation  being  insolvent  at  the  time.** 

Reduction  by  repurchase. — Where  directors  repurchase  capital 
stock  the  presumption  is  that  they  do  not  violate  the  law  and  de- 
crease the  capital  stock.  Positive  proof  to  the  contrary  is  neces- 
sary to  overcome  that  presumption.*" 

*2  Coppin  V.  Greenlees,  etc.  Co.  *«  Same  as  note  26  on  p.  253. 

(1882),  38  Ohio  St.  278.  *7  Clapp  v.  Peterson,  104  111.  26; 

43  Sutherland  r.  Olcott,  95  N.  Y.  Hartrldge    v.    Rockwell,     R.    M. 

100;  Crandall  v.  Lincoln,  52  Conn.  Charlt.-  (Ga.)  260. 
73,  52  Am.  Rep.  560.  is  Tait  v.  Pigott,    73    Pac.    364 

4*  2  Thompson  Corp.,  §  2054.  (Wash.   1903). 

45  Coppin  V.  Greenlees,  etc.  Co.,  ■49  Porter  v.  Plymouth,  etc.  Co., 

38  Ohio  St.  275,  43  Am.  Rep.  425.  74  Pac.  938  (Mont.  1904). 
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§  197.  (b)  Loss  of  property  not  a  reduction  of  capital  stock. 
In  case  of  a  loss  of  property  it  is  held  that  a  reduction  of  capital 
stock  which  amounted  to  a  mere  writing  off  of  the  loss,  is  not  a 
reduction  of  the  company's  capital  within  the  meaning  of  stat- 
utes authorizing  a  reduction.""  Thus,  where  since  the  organiza- 
tion of  a  corporation  the  capital  had  been  nominal,  to  the  extent 
that  only  by  estimation  had  the  actual  capital  of  the  company  been 
equal  to  the  par  value  of  the  shares,  and  it  was  proposed  to  write 
off  the  par  value  of  the  shares  so  that  the  par  value  and  the  esti- 
mated value  might  be  equal,  the  actual  capital  not  being  affected, 
the  actual  stock  being  the  same  after  the  proposed  action  as  be- 
fore, it  was  said  that  the  writing  off  the  value  of  shares  was  such 
an  infringement  of  the  rights  of  property  as  could  only  be  ac- 
complished by  consent  or  a  clear  power  given  in  the  charter. 
It  could  not  be  lawful  over  the  protest  of  dissenting  stockhold- 
ers."^ In  case  of  reduction  of  the  capital  stock,  where  all  the 
shares  are  of  the  same  class,  the  loss  must  be  borne  by  all  the 
stockholders  by  surrender  of  their  shares,  but,  if  these  are  of  dif- 
ferent classes,  the  loss  by  reduction  must  be  borne  by  those  whose 
loss  it  would  be  in  case  of  dissolution  and  winding-up  of  the  cor- 
poration."^ 

§  198.  (c)  Change  in  number  of  shares  without  change  in 
their  par  value. — Any  variance  made  in  the  number  of  shares 
of  the  capital  stock  without  change  in  the  par  value,  or  any 
change  of  par  value  without  change  made  in  the  number  of  shares, 
is  to  increase  or  reduce  the  capital  stock.  Without  express  au- 
thority no  such  valid  change  can  be  made."' 

§  199.  (d)  Liability  of  shareholders  after  reduction. — The 
liability  of  shareholders  as  affected  by  an  increase  or  reduction 
of  the  capital  stock  is  hereinafter  treated."*  The  recent  "Stock 
Corporation  Law"  of  New  York,  enacts  with  respect  to  reduc- 
tion of  capital  stock  that  the  amount  of  the  company's  debts  and 
liabilities  shall  not  exceed  the  amount  of  its  reduced  capital,  and 
that  the  owner  of  any  stock  shall  not  be  relieved  from  any  lia- 
bility eScisting  prior  to  such  reduction.""    Where  capital  stock  has 

50  In  re  Ebbw.  Vale,  etc.  Co.,  53  Drditwlch,  etc.  Co.  v.  Curzon, 
(1877),  4  Ch.  Div.  832.                            L.  R.  3  Exch.  35. 

51  Selgnouret  v.   Home  Ins.   Co.  54  Yide  infra,  §  485. 

(1885),  24  Fed.  Rep.  332;  s.  c.  25  55  N.  Y.  Laws  of  1890,  ch.  564, 

Am.  L.  Reg.  29.  §  44.     In  case  of  a  reduction  of 

62  In  re  London,  Inv.  Corp.,  2      the  capital  stock,  except  of  a  rail- 

Ch.  Dir.  860.  road   corporation,    the    certificate 

thereof  shall  have  indorsed  there- 
VoL.  1—17 
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been  only  partially  paid  in,  it  is  not  permissible  to  reduce  the 
nominal  capital  to  the  sum  actually  paid.  Even  in  a  case  where 
there  was  apparent  statutory  authority  so  to  do,  it  was  said  that 
if  such  a  proceeding  were  permitted,  the  shareholders'  liability 
would  be  limited  not,  as  was  intended,  by  the  amount  of  their 
shares,  but  by  the  amount  of  the  already  paid-up  portion  of  their 
shares.  Justice,  the  language  of  the  act,  and  the  intention  of  the 
legislature,  alike  forbid  an  interpretation  which  would  lead  to 
such  a  result.°°  Where  directors  have  increased  their  capital 
stock  by  resolution,  as  empowered  by  their  charter,  they  can- 
not afterwards,  even  at  the  unanimous  request  of  the  stockhold- 
ers, rescind  their  vote  increasing  the  stock,  so  as  to  accomplish  a 
reduction  from  the  figure  first  determined  upon  to  one  represent- 
ing the  amount  of  the  stock  subscribed,  being  a  greater  amount 
than  that  front  which  the  increase  was  made."^ 

§  200.  Increase  or  reduction.  Power  of  the  courts. — The 
courts  have  no  power  to  effect  increase  or  decrease  in  the  cor- 
porate capital  stock."* 

on  the  approval  of  the  comptroller,  value.    N.  T.  Laws  of  1890,    ch. 

to  the  effect  that  the  reduced  cap-  564,  §  46. 

ital  is  suflBcient    for    the    proper  osDroitwich,  etc.  Co.  v.  Curzon 

purposes  of  the  corporation,  and  (1867),  L.  R.  3  Ex.  42. 

is  in  excess  of  Its  debts  and  lia-  or  Sutherland  v.  Olcott   (1884), 

bilities,  and  that  the  actual  mar-  95  N.  Y.  93. 

ket  value  of  the  stock  before  re-  ss  Smith     v.     North    American 

duction  was    less    than,    its    par  Min.  Co.,  1  Nev.  423;   Sewall  v. 

Eastern  R.  R.,  63  Mass.  5. 
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THE  CONTRACT  OF  SUBSCRIPTION. 

§  202.  In  general.  Membership  in  companies  having  capital 
stock. — Membership,  whether  acquired  by  purchase  of  stock  ■ 
or  otherwise,  depends  upon  a  contract  and  its  mutual  acceptance.^ 
Though  no  formality  is  necessary,  a  subscription  contract,  namely, 
an  ofifer  and  an  acceptance,  is  necessary  to  any  valid  subscrip- 
tion.^ An  accepted  offer  to  take  shares  of  stock,  whether  made 
before  or  after  organizaJ;i6n  of  the  corporation,  constitutes  the 
contract  of  subscription,  and  the  subscriber  thereby  becomes  a 
stockholder.'  Unpaid  subscriptions  are  corporate  assets  recover- 
able by  suit  as  in  case  of  other  assets  so  far  as  required  for  pay- 
ment of  the  corporate  debts.*  Membership  in  companies  having 
a  capital  stock  consists  in  the  ownership  of  one  or  more  shares 


1  Ellis  V.  Marshall,  2  Mass.  269, 
3  Am.  Dec.  49;  State  v.  Dawson, 
16  Ind.  '40;  Green  v.  Sigua  Iron 
Co.  (C.  C),  76  Fed.  947;  Laumari 
V.  Lebanon  Valley  R.  Co.,  30  Pa. 
St.  42,  72  Am.  Dec.  685;  American, 
etc.  Co.  V.  Chicago,  etc.  Exchange, 
143  III.  210,  36  Am.  St.  Rep.  385; 
Hudson,  etc.  Co.  v.  Tower,  161 
Mass.  10,  42  Am.  St.  Rep.  379,  156 
Mass.  82,  32  Am.  St.  Rep.  434. 


2  Butler  University  v.  Sohon- 
over,  114  Ind.  381,  5  Am.  St.  Rep. 
627;  Glenn  v.  Garth,  103  N.  Y.  18; 
Gilman  v.  Gross,  97  Wis.  224. 

3  Badger  Paper  Co.  v.  Rose,  95 
Wis.  145;  Starrett  v.  Rockland, 
etc.  Co.,  65  Me.  374. 

*  Smathers  v.  Western,  etc. 
Bank,  47  S.  E.  893  (N.  C.  1904). 
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thereof."  This  ownership  may  be  acquired  either  by  signing  the 
articles  of  association  for  a  specified  number  of  shares,  or  by  a 
contract  of  subscription  to  the  capital  stock,"  either  before  or 
after  the  articles  are  filed,^  or  by  transfer  of  the  shares  together 
with  registration  of  the  transferee's  name  upon  the  books  of  the 
company.'  No  Vote  of  admission  is  requisite ;  for  the  rights  and 
privileges  of  membership  are  incident  to  the  ownership  of  stock.* 
And  one  whose  subscription  has  been  accepted  by  the  company, 
although  he  has  paid  nothing  thereon,  is  none  the  less  entitled  to 
vote  at  corporate  meetings.^"  All  persons  capable  of  making  a 
contract  may  become  members  by  subscription.  Thus,  a  married 
woman  may  become  a  stockholder  with  respect  to  her  separate  es- 
tate. And  persons  under  disabilities  may  acquire  membership 
by  gift,  bequest  or  devolution.^^    Mandamus  will  lie  to  compel 


0  Upton  v.  Hansbrough,  3  Biss. 
417;  State  v.  Ferris,  42  Conn.  560; 
Gilbert  v.  Manchester  Manuf.  Co., 
11  Wend.  627;  Sargent  v.  Franklin 
Ins.  Co.,  8  Pick.  90;  Overseers  of 
the  Poor  v.  Sears,  22  Pick.  122; 
Downing  v.  Potts,  3  Zab.  66; 
Gregory  v,  Dubois,  3  Sandf.  Ch. 
466;  Agricultural  Bank  v.  Burr, 
24  Me.  256.  Cf.  Coiicordia  Sav- 
ings &  Aid  Assn.  v.  Read  (1883), 
93  N.  Y.  474,  construing  N.  Y. 
Laws  of  1881,  ch.  122,  §  3.  As  to 
the  duties  incident  to  ownership 
of  shares,  see  "Duties  of  Stock- 
holders," 3  Cent.  L.  J.  620;  same 
article,  24  Pitts.  Leg.  J.  31. 

e  Hamilton,  etc.  Plank  Road  Co. 
v.  Rice,  7  Barb.  157.  "The  situa- 
tion of  a  person  who  has  signed 
the  memorandum  of  association 
of  a  limited  company  for  a  given 
number  of  shares  differs  in  some 
respects  from  that  of  a  person 
who  has  merely  applied  for 
shares,  and  has  had  them  allotted 
to  him.  In  the  latter  case  com- 
munication of  the  fact  of  the 
allotment,  coupled  with  the  entry 
of  the  name  on  the  share  register, 
is  needed  to  establish  the  binding 
contract  to  take  the  shares,  which 
in  the  former  case  is  established 
by  the  simple  act  of  signing  the 
memorandum  of  association. 
.    .    .    The  single  act  of  signing 


the  memorandum,  therefore,  puts 
the  person  signing  it  in  exactly 
the  same  situation  as  regards  the 
company,  as  the  person  who  has 
applied  for  shares,  has  had  them 
allotted  to  him,  and  has  had  his 
name  entered  on  the  register." 
"Signing  the  Memorandum  of 
Agreement  and  its  Consequences," 
14  Sol.  J.  &  Rep.  (1869)  92. 

T  Concordia  Savings  &  Aid  Assn. 
V.  Read  (1883),  93  N.  Y.  474. 

»Vide  infra,  §  371.  "A  party 
can  in  general  not  otherwise  be- 
come a  member  of  such  a  com- 
pany than  by  himself  subscribing 
to  the  undertaking,  or  stepping 
into  the  place  of  an  original  sub- 
scriber." Walford  on  Railways, 
253. 

0  Gilbert  v.  Manchester  Iron  Co., 
11  "Wend.  627;  Sargent  v.  Frank- 
lin Ins.  Co.,  8  Pick.  90.  The  con- 
stitution or  by-laws  of  the  com- 
pany, however,  may  require  an 
election  to  membership  in  addi- 
tion to  the  mere  ownership  of 
stock.  Commonwealth  v.  Gill 
(1838),   3  Whart.   228. 

10  Downing  v.  Potts,  3  Zab.  66; 
Gray  v.  Portland  Bank,  3  Mass. 
364;  Rex  v.  Bank  of  England,  2 
Doug.  524;  Angell  &  Ames  on  Cor- 
porations (11th  ed.),  §  113. 

11  Mathewman's  Case,  L.  R.  3 
Bq.  781;  Howard  v.  Bank  of  Eng- 
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the  registration  of  legatees.^^  But  no  one  can  be. made  a  member 
of  a  corporation  against  his  will.^'  Thus,  the  dissenting  minority 
of  a  mutual  insurance  company  consoHdating  with  another,  are 
not  members  of  the  new  company  unless  they  expressly  consent 
to  become  so.^*  The  possession  of  a  stock  certificate  is  not  neces- 
sary to  the  ownership  of  shares ;  it  is  merely  a  convenient  voucher 
thereof.^"  Neither  do  the  stockholder's  liabilities  depend  upon  his 
having  received  a  certificate.  If  his  name  appear  upon  the  list 
of  stockholders  he  is  answerable  for  the  corporate  obligations, 
although  a  certificate  may  never  have  been  issued  to  him.^^    Nor 


land,  19  L.  R.  3  Eq.  295;  In  re 
Richardson,  L.  R.  3  Eg.  588;  In  re 
Pugh    &    Sharman's    Case,    L.    R. 

13  Eq.  566;  Roman  v.  Fry,  5  J.  J. 
Marsh,  634;  In  re  Reciprocity 
Bank,  22  N.  Y.  9. 

12  King  V.  Worcester  Canal  Co., 
1  Man.  &  R.  529. 

13  Leeds,  etc.  Ry.  Co.  v.  Fearn- 
ley,  18  L.  J.  (N.  S.)  Ex.  330. 

1*  Hamilton  Mutual  Ins.  Co.  v. 
Hobart,  2  Gray,  543. 

15  Hawley  v.  Upton,  102  IT.  S. 
314;  TurnbuU  v.  Payson,  95  U.  S. 
418;  Dennis  v.  Kennedy  (1854), 
19  Barb.  517;  Boston  &  A.  R.  Co. 
V.  Pearson  (1880),  128  Mass.  445; 
Chester  Glass  Co.  v.  Dewey,  16 
Mass.  94;  Agricultural  Bank  v. 
Burr,  24  Me.  256;  Agricultural 
Bank  v.  Wilson,  24  Me.  273;  Buf- 
falo &  N.  Y.  City  R.  Co.  v.  Dudley, 

14  N.  Y.  336;  Beckett  v.  Houston, 
32  Ind.  393;  Farrar  v.  Walker,  3 
Dillon,  506;  First  National  Bank 
V.  Gifford,  47  Iowa,  575;  In  re 
Election  of  Directors  of  the  St. 
Lawrence  Steamboat  Co.  (1882), 
44  N.  J.  529,  539,  holding  that  the 
books  of  the  company  "are  the 
only  evidence  of  who  are  the 
stockholders,  and,  as  such,  are 
entitled  to  vote  at  elections;"  New 
Hampshire  Central  R.  Co.  v.  John- 
son, 30  N.  H.  390;  Dows  v.  Naper, 
91  111.  44;  Minneapolis  Harvester 
Works  v.  Libby,  24  Minn.  327; 
Wheeler  v.  Walker,  45  N.  H.  355; 
Strong  v.  Smith,  15  Hun,  222; 
Commonwealth  v.  Woodward,  4 
Phila.  124.    In  Galveston  City  v. 


Sibley  (1882),  56  Tex.  269,  the 
heirs  of  one  to  whom  a  negotiable 
certificate  of  stock  in  a  land  com- 
pany had  been  issued,  sought  to 
establish  their  rights  thereto,  the 
certificate  having  been  lost  or  de- 
stroyed several  years  before.  The 
court  decreed  that,  in  view  of  the 
fluctuating  value  of  the  stock,  the 
uncertainty  when  it  would  be 
necessary  to  give  a  bond  of  in- 
demnity In  case  the  plaintiffs 
should  seek  to  obtain  exclusive 
control  of  their  share  in  the  capi- 
tal stock  of  the  company,  and  the 
number  of  the  plaintiffs,  the  case 
should  remain  open  on  the  docket 
in  the  trial  court,  until  it  could 
be  finally  dismissed  without  preju- 
dice to  either  party;  that  the 
plaintiffs  should  have  the  privi- 
leges of  stockholders,  so  long  as 
no  superior  title  to  the  certificate 
was  set  up,  and  should  give  the 
company  a  bond  of  indemnity 
against  all  loss  in  case  a  superior 
title  should  be  established,  and 
also  give  other  bonds  whenever 
they  claimed  exclusive  ownership 
of  any  of  the  capital  stock.  Pack- 
ard Machinery  Co.  v.  Laev,  100 
Wis.  644;  Armour  Bros.,  etc.  Co. 
V.  St.  Louis  Nat.  Bank,  113  Mo.. 
12,  35  Am.  St.  Rep.  691;  Winslow 
V.  Fletcher,  53  Conn.  390,  55  Am. 
St.  Rep.  122. 

18  McComb  V.  Barcelona,  etc. 
Assn.,  134  N.  Y.  598;  Chester 
Glass  Co.  V.  Dewey,  16  Mass.  84, 
8  Am.  Dec.  128;  Heaston  v.  Cincin- 
nati, etc.  Co.,  16  Ind.  275,  17  Am. 
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are  his  rights  as  a  stockholder  dependent  thereon.  Thus,  he  may 
transfer  his  stock  before  the  certificates  have  been  issued,^^  and 
after  having  received  his  certificates  neither  his  rights  nor  his 
liabilities  depend  upon  his  retention  of  them.  He  may  hypothe- 
cate them,^'  or  transfer  them  with  a  power  of  attorney  endorsed 
thereon  authorizing  the  purchaser  to  have  the  transfer  registered 
upon  the  books  of  the  company,  and  yet,  until  the  transfer  has 
been  registered,  he  may  continue  to  vote  at  corporate  meetings,'^" 
he  may  continue  to  receive  dividends,^"  and  his  liabilities  to  the 
corporation  and  its  creditors  remain  unaffected.**    So,  conversely, 


Dec.  430;  Wemple  v.  St.  Louis, 
etc.  Co.,  120  111.  196;  Mitchell  v. 
Beekman   (1885),  64  Cal.  117. 

"Butterfield  v.  Spencer  (1856), 
1  Bosw.  1. 

18  The  registered  stockholder  re- 
mains a  member  although  he  may 
have  pledged  his  certificates.  Vail 
V.  Hamilton,  85  N.  Y.  453;  s.  c. 
20  Hun,  355;  Merchants'  Bank  v. 
Cook,  4  Pick.  405;  Hoppin  v. 
Buffum  (1870),  9  R.  I.  513;  Ex 
parte  Willcocks,  7  Cowen,  402; 
McDaniels  v.  Flower  Brook 
Manuf.  Co.,  22  Vt.  274.  The  fact 
that  a  pledgee  of  corporate  stock 
has,  without  authority  from  the 
pledgor,  caused  it  to  be  registered 
on  the  company's  books  in  his 
name  as  trustee,  does  not  author- 
ize him  to  vote  thereon;  and  the 
pledgor  need  not.  in  order  to 
maintain  an  action  to  restrain 
such  voting,  show  that  his  rights 
would  thereby  be  injuriously  af- 
fected. McHenry  v.  Jewett,  36 
Hun  (1882),  453;  Johnson  v. 
Laflin,  103  U.  S.  800;  Farmers,' 
etc.  Co.  V.  Chicago,  etc.  Co.,  163 
U.  S.  31;  Sargent  v.  Franklin  Ins., 
8  Pick.  (Mass.)  90,  19  Am.  Dec. 
306;  Bond  v.  Moulit  Hope  Iron 
Co.,  99  Mass.  505,  97  Am.  Dec.  49; 
see  note  57  Am.  St.  Hep.  379;  Me- 
chanics' Bank  v.  Merchants'  Bank, 
45  Mo.  513,  100  Am.  Dec.  388. 

19  Beckett  V.  Houston,  32  Ind. 
393;  McNeil  v.  Tenth  National 
Bank,  46  N.  Y.  325;  State  v.  Fer- 
ris, 42  Conn.  560;  Evans  v.  Bailey, 
66  Cal.  112;    People   v.    Robinson 


(1885),  64  Cal.  373.  If  the  right 
to  vote  be  disputed,  the  books  of 
the  company  are  the  only  evi- 
dence to  which  it  can  be  required 
to  look.  In  re  Long  Island  R. 
Co.,  19  Wend.  37;  Smith  v.  Ameri- 
can Coal  Co.,  7  Lansing,  317;  In 
re  North  Shore  Staten  Island 
Ferry  Co.,  63  Barb.  556;  Johnston 
V.  Jones,  23  N.  J.  Bq.  216;  In  re 
Election  of  Directors  of  St.  Law- 
rence Steamboat  Co.  (1882),  44  N. 
J.  529,  539;  People  v.  Robinson,  64 
Cal.  373.  The  real  owner  having 
acquiesced  in  the  control  of  the 
stock  by  the  registered  holder  un- 
til a  contested  election,  equity 
will  not  interfere  with  the  result. 
Hoppin  V.  Buffum  (1870),  9  R.  I. 
513. 

20  Wheeler  v.  Miller,  90  N.  Y. 
353;"  Holland  v.  Duluth,  etc.  Co., 
65  Minn.  324,  60  Am.  St.  Rep.  480; 
San  Joaquin,  etc.  Water  Co.  v. 
Beecher,  101  Cal.  70;  Brisbane  v. 
Delaware,  etc.  Co.,  94  N.  Y.  204; 
Guarantee  Co.,  etc.  v.  East  Rome 
Town  Co.,  96  Ga.  511,  51  Am.  St. 
Rep.  150;  McNeil  v.  Tenth  Na- 
tional Bank,  46  N.  Y.  325. 

21  Burr  V.  Wilcox,  21  N.  Y.  551. 
In  Henkle  v.  Salem  Manuf.  Co. 
(1884),  39  Ohio  St.  547,  the  holder 
of  shares  of  stock  merely  as  col- 
lateral security  for  a  debt  without 
a  transfer  thereof  to  him  on  the 
books  of  the  company,  was  held 
not  to  be  the  legal  or  equitable 
owner  of  the  stock,  and  therefore 
not  liable  as  a  stockholder. 
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the  mere  possession  of  stock  certificates  does  not  constitute  their 
holder  a  share-owner  in  the  corporation.*^ 

§203.  Formal  requisites  of  the  contract. — A  contract  for 
"subscription"  is  an  agreement  offered  and  accepted,  of  the  sub- 
scriber to  take  a  certain  number  of  shares  of  the  capital  stock  of 
a  corporation.  It  may  generally  be  made  in  any  way  in  which 
other  contracts  may  be  made,"'  and  is  governed  substantially  by 
the  same  principles.  However  the  intention  to  become  a  stock- 
holder may  be  expressed,  it  binds  the  subscriber  and  the  corpo- 
ration."* A  subscription  accepted  by  the  corporation,  or  the  ac- 
ceptance and  the  holding  of  a  certificate  of  stock,  constitutes  one 
a  stockholder,"'  and  binds  him  to  pay  for  his  stock  according  to 
the  terms  of  his  agreement.  There  may  be  no  formal  subscrip- 
tion, where  one  assumes  the  position,  and  claims  and  enjoys  the 
privileges  of  a  stockholder,  with  the  acquiescence  of  the  corpo- 
ration. Such  person  and  a  corporation  are  both  estopped  to  deny 
that  he  is  a  stockholder.""  No  particular  formality  is  necessary 
to  a  valid  contract  of  subscription.  Where  an  offer  of  subscrip- 
tion is  made  and  accepted  by  the  mutual  assent  of  the  corpora- 
tion and  the  subscriber,  without  any  other  act  of  either,  he  be- 
comes a  stockholder  entitled  to  all  the  rights  and  subject  to  all 
the  liabilities  of  that  relation."^  But,  in  the  absence  of  any  such 
estoppel  or  of  any  such  agreement,  no  person  can  become  a  .stock- 
holder. "Although  it  may  be  true,  that  a  binding  contract  of 
subscription  to  the  stock  of  a  corporation,  unless  the  etatute  or 
articles  of  association  provide  to  the  contrary,  may  be  made,  with- 
out actually  signing  a  formal  subscription  paper  or  stock  book, 
in  any  manner  that  the  subscriber  and  corporation  clearly  mani- 
fest their  purpose  to  enter  into  a  contract  whereby  the  relation 
of  stockholder  of  the  corporate  stock  is  to  result,  yet  there  must, 
in  every  case,  be  some  sort  of  subscription  or  contract  whereby 
the  subscriber  obtains  the  right,  upon  some  condition,  to  demand 
stock  and  to  exercise  the  rights  of  a  stockholder.  Contracts  for 
membership  in  a  corporation  are  not  different  in  their  essential 
elements  from  other  contracts.    There  must  be  contracting  parties 

22  In  Baker  v.  Woolston  (1885),  2*  Greenbrier,   etc.  v.   Ocheltree, 
27   Kan.   185.    it    was    held  that      44  W.  Va.  626. 

where  a  person  holds  stock  in  a  25  Walter  v.  Merced,  etc.  Assn., 

bank  merely  as   collateral   secur-  126  Cal.  582;  Upton  v.  Tribilcock, 

ity,  he  is  not  such  part  of  the  cor-  91  U.  S.  45. 

poration  as  to   be   bound  by  the  26  Sanger  v.  Upton,  91  U.  S.  56. 

knowledge  of  its  officers.  27  Glenn  v.  Garth,  133  N.  Y.  18; 

23  Blunt  V.  Walker,  11  Wis.  334.  Gllman  v.  Gross,  97  Wis.  224. 
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whose  minds  mutually  assent  to  some  proposition,  and  whose 
agreement  creates  corresponding  obligations  between  the  par- 
ties." ==» 

§  204.    The  contract  not  necessary  to  be  in  writing.    The 
statute  of  frauds.     Acceptance  of  the  contract. — If  the  subr 
scription  be  in  writing  it  matters  not  how  informal  the  writing 
may  be,  if  the  intent  of  the  parties  can  be  collected  from  it.^°  For 
example,  it  may  be  by  subscription  in  a  small  memorandum 
book,^°  or  upon  a  single  sheet  of  paper.'^    Though  the  statute 
authorizes  the  opening  of  subscription  books,  it  does  not  pre- 
clude the  subscription  in  other  ways.'^    The  agreement  may  be 
entered  into  either  by  parol  oi"  in  writing,  or  in  both  ways.    No 
writing  is  necessary,  unless  it  is  expressly  required  by  the  charter 
or  other  statute.^^    The  agreement  is  not  within  the  statute  of 
frauds,  if  it  is  to  be  performed  within  a  year.'*    Contracts  of  this 
character  are  not  considered  as  within  the  statute  of  frauds  in 
Kentucky,  even  though  payment  is  not  to  be  made  until  the  or- 
ganization of  the  company  at  some  indefinite  future  time.'"    So, 
in  Indiana,  it  is  held  that  a  stipulation  that  certain  things  shall 
be  done  by  the  company  within  a  time  longer  than  one  year, 
does  not  bring  the  contract  within  the  statute  of  frauds  where  it 
may  be  performed  within  one  year.'°    A  municipal  subscription 
to- the  stock  of  a  railway  need  not  be  in  writing.     A  resolution 
by  the  proper  board  of  officers  or  agents  declaring  the  subscrip- 
tion to  be-  made,  acceptance  on  the  part  of  the  railway  and  notice 
thereof  to  the  municipality,  is  sufficient;  and  a  contract  made  in 
that  manner  is  binding  upon  both  parties  although  there  has  been 

28  Butler  University    r.    Scoon-  s*  Webb  v.  Baltimore,  etc.  Co., 

over,  114  Ind.  381,  5  Am.  St.  Rep.  77  Md.  92,  39  Am.  St.  Rep.  396. 

627.  2"  The  statute  of    frauds    (Gen. 

29Nulton  V.   Clayton,   54   Iowa,  Stat.  Ky.  eb.  22,    §    1),  providing 

425,  37  Am.  Rep.  213.  that  no  action  shall  be  brought  to 

30  Buffalo  v.  Gifford,  87  N.  Y.  charge  any  one  upon  any  agree- 
294.  ment  which  is  not  to  be  performed 

31  Hawley  v.  Upton,  102  U.  S.  within  one  year,  unless  the  agree- 
314;  Iowa  R.  R.,  etc.  v.  Perkins,  ment  is  in  writing,  refers  to  con- 
28  Iowa,  281.  tracts   which  are  not   to   be   per- 

32  Buffalo,  etc.  Co.  v.  GifEord,  87  formed  within  a  year  from  the 
N.  Y.  294.  making  of  them,  not  to  those  that 

33  Walter  v.  Merced,  etc.  Assn.,  may  be  performed  within  that 
12ti  Cal  582;  National  Bank  v.  time.  Bullock  v.  Falmouth  & 
Van  Derwerker  (1878),  74  N.  Y.  Chipman  Hall  Turnpike  Road  Co. 
234;    Pettis  v.  Atkins    (1871),  60  (1887),  85  Ky.  184. 

jlj   454  36  Strangham     v.     Indianapolis, 

etc.  R.  Co.,  38  Ind.  185. 
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no  exchange  of  the  bonds  of  one  for  the  stock  of  the  other. '^  But 
generally  a  contract  to  take  shares  in  the  capital  stock  of  an  in- 
corporated company,  must  be  in  writing,''  and  must  be  such  as 
to  constitute  a  valid  and  complete  contract  on  both  sides."  To 
this  end  it  is  requisite  on  the  one  hand  that  it  be  unconditionally 
delivered  to  an  agent  of  the  company  authorized  to  receive  sub- 
scriptions,*" and  on  the  other  hand  that  it  be  accepted  by  the  cor- 
poration.*^   The  offer  must  be  accepted,  if  at  all,  within  a  rea- 


37  Bates  County  v.  Winters,  112 
U.  S.  325;  Cass  County  v.  Gillett, 
100  TT.  S.  585;  Nugent  v.  Super- 
visors, 19  Wall.  241;  State  v.  Jen- 
nings, 4  Wis.  549;  Beach  on 
Railways,  §  218,  -where  it  said 
that  the  vote  of  the  people,  how- 
ever, in  favor  of  the  subscription, 
does  not  amount  to  a  contract  of 
subscription,  nor  vest  in  the  rail- 
way a  right  to  enforce  specific 
performance,  where  the  enabling 
act  confers  any  discretion  in  rela- 
tion to  the  matter,  upon  the  of- 
ficers of  the  municipality;  Bates 
County  V.  Winters,  97  U.  S.  83; 
Wadsworth  v.  St.  Croix  County,  4 
Fed.  Rep.  370;  Syracuse  Savings 
Bank  V.  Town  of  Seneca  Falls,  86 
N.  Y.  317;  Cumberland,  etc.  R.  Co. 
V.  Barren  County,  10  Bush,  604; 
Winter  v.  City  Council  of  Mont- 
gomery, 65  Ala.  403;  People  v. 
Jackson  County,  92  111.  441;  Peo- 
ple V.  Pueblo  County,  2  Cal.  360. 
Gf.  Bank  of  StatesvUle  v.  Town  of 
Statesville,  84  N.  C.  169. 

38  Bouwer  v.  Appleby,  1  Sandf. 
N.  Y.  170;  Vreeland  v.  New 
Jersey  Stone  Co.,  29  N.  J.  Eq.  188; 
Fanning  V.  Hibernia  Ins.  Co.,  37 
Ohio  St.  339;  Pittsburgh  &  S.  R. 
Co.  V.  Gazzam,  32  Pa.  St.  340;  Gal- 
veston Hotel  Co.  V.  Bolton,  46  Tex. 
633;  Fothergill's  Case,  L.  R.  8  Ch. 
App.  270;  Thames  Tunnel  Co.  v. 
Sheldon,  6  B.  &  C.  341;  Phcenlx 
Warehousing  Co.  v.  Badger,  67  N. 
Y.  294;  Note  to  Parker  v.  Thomas, 
81  Am.  Dec.  392,  396. 

39  Belfast  &  M.  L.  R.  Co.  v. 
Moore,  60  Me.  561;  Bucher  v.  Dills- 
burg  &  M.  R.  Co.,  76  Pa.  St.  306; 


Dutchess,  etc.  R.  Co.  v.  Mabbett, 
58  N.  Y.  397.  See  Lake  Ontario 
Shore  R.  Co.  v.  Curtiss,  80  N.  Y. 
219;  "Subscriptions  to  the  Capi- 
tal Stock  of  Corporations,"  by 
James  M.  Kerr  (1890),  6  Ry.  & 
Corp.  Li.  J.  422. 

*o  For  there  can  be  no  accept- 
ance of  an  escrow  subscription  un- 
til its  final  delivery  to  the  com- 
pany. Cass  V.  Pittsburgh,  etc.  Ry. 
Co.,  80  Pa.  St.  31.  But  it  is  held 
that  a  delivery  of  a  subscription 
of  that  character  to  an  agent  of 
the  company  who  is  taking  sub- 
scriptions, or  to  a  director,  does 
not  destroy  Its  character  as  an 
escrow.  Cass  v.  Pittsburgh,  etc. 
R.  Co.,  80  Pa.  St.  31;  Ottawa,  etc. 
R.  Co.  V.  Hall,  1  Bradw.  612; 
Beach  on  Railways,  §  76.  For  a 
subscription  delivered  in  escrow 
is,  strictly  speaking,  no  subscrip- 
tion until  the  occurrence  of  the 
contingency  upon  which  it  was  to 
be  a  second  time  delivered;  and  it 
can  only  be  delivered  to  the  cor- 
poration upon  the  happening  of 
that  event.  Ottawa,  etc.  R.  Co.  v. 
Hall,  1  Bradw.  612;  Ashtabula, 
etc.  R.  Co.  V.  Smith,  15  Ohio  St. 
328. 

4iFannlng  v.  Insurance  Co.,  37 
Ohio  St.  539;  Thames  Tunnel  Co. 
V.  Sheldon,  6  Barn.  &  C.  341. 
Where  the  subscription  is  made 
in  the  manner  provided  by  stat- 
ute, acceptance  by  the  company  is 
presumed;  but  when  it  is  irregu- 
larly made  (Brownlee  v.  Ohio,  etc. 
R.  Co.,  18  Ind.  68;  Ashtabula,  etc. 
R.  Co.  V.  Smith,  15  Ohio  St.  328; 
Eppes  V.  Mississippi,  etc.  Co.,  35 
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sonable  time.*^  A  person  cannot  be  held  bound  by  a  subscription 
to  an  incomplete  copy  of  the  articles  of  association ;  *^  nor  when 
the  names  of  the  directors  were  left  blank  and  afterwards  filled 
without  their  consent.**  Directors  are  personally  liable  for  re- 
fusal to  receive  subscriptions.*'-  The  intention  to  subscribe  is  a 
question  of  fact  for  the  jury.*°  When  the  statute  does  not  pre- 
scribe a  fixed  mode  of  making  a  subscription  to  the  capital  stock 
of  a  corporation,  any  contract  of  subscription,  which  is  good  at 
common  law,  is  valid  under  the  statute.*^  The  courts  look  to  the 
intention  of  the  contracting  parties  rather  than  to  the  manner  in 
which  that  intention  is  manifested.*^  If  the  manner  of  making 
subscriptions  is  prescribed  by  the  charter  or  general  incorporat- 
ing act,  every  material  mandatory  provision  thereof  must  be  sub- 


Ala.  33;  New  Albany,  etc.  R.  Co. 
V.  McCormick,  10  Ind.  499;  s.  c. 
71  Am.  Dec.  337;  Clark  v.  Con- 
tinental, etc.  Co.,  57  Ind.  134;  Se- 
wall  V.  Eastern  R.  Co.,  9  Cush.  5; 
Parker  v.  Northern,  etc.  R.  Co., 
33  Mich.  23;  Carlisle  v.  Saginaw, 
etc.  R.  Co.,  27  Mich.  315;  St.  Paul, 
etc.  R.  Co.  V.  Robbins,  23  Minn. 
439;  Gulf,  etc.  Ry.  Co.  v.  Neely, 
€4  Tex.  344.  Gf.  Silpher  v.  Bar- 
hart,  83  Ind.  178;  Cincinnati,  etc. 
R.  Co.  V.  Pearce,  28  Ind.  502,  or 
made  conditionally,  acceptance 
must  be  proven  in  order  to  bind 
the  subscriber.  Taggart  v.  West- 
ern Maryland  R.  Co:,  24  Md.  563; 
Gait  V.  Swain,  9  Gratt,  633;  s.  c. 
50  Am.  Dec.  311;  Junction  R.  Co. 
v.  Reeve,  15  Ind.  236;  Lowe  v. 
Edgefield,  etc.  R.  Co.,  1  Head 
(Tenn.),  659;  Ashtabula,  etc.  R. 
Co.  v.  Smith,  15  Ohio  St.  328.  This 
may  be  shown  by  the  corporation 
entering  the  subscription  upon  its 
records  (New  Albany,  etc.  R.  Co. 
V.  McCormick,  10  Ind.  499;  s.  c. 
71  Am.  Dec.  337)  or  it  may  even 
be  shown  by  parol  evidence.  Mans- 
field, etc.  R.  Co.  V.  Spiith,  15  Ohio 
St.  328.  Acceptance  by  a  presi- 
dent of  the  company,  all  of  whose 
acts  are  afterwards  ratified  by  thb 
directors,  is  sufficient  to  bind  the 
company'  and  the  subscriber.  Pitts- 
burgh, etc.  R.  Co.  V.  Stewart,  41 
Pa.  St.  54;  Beach  on  Railways,  § 


85.  Notice  of  acceptance  is  not 
requisite  (Brownlee  v.  Ohio,  etc. 
R.  Co.,  18  Ind.  68),  unless  required 
by  statute.  Eppes  v.  Mississippi, 
etc.  R.  Co.,  35  Ala.  '33. 

42  Ward's  Case,  L.  R.  10  Eq.  659. 
A  conditional  subscription  being 
a  continuing  ofEer  merely,  it  may 
be  recalled  if  acceptance  is  un- 
reasonably deferred.  Taggart  v. 
Western  Maryland,  etc.  R.  Co.,  24 
Md.  563;  Beach  on  Railways,  §  86. 

43  Dutchess,  etc.  R.  Co.  v.  Mab- 
bett,  58  N.  Y.  397;  Bucher  v.  Dills- 
burg,  etc.  R.  Co.,  76  Pa.  St.  306. 

44  Dutchess,  etc.  R.  Co.  v.  Mab- 
bett,  58  N.  Y.  397. 

45  Union  Bank  v.  McDonough,  5 
La.  63.  Contra,  Ferguson  v.  Wil- 
son, L.  R.  2  Ch.  77.  Gf.  Swift  v. 
Jewsbury,  L.  R.  2  Q.  B.  301. 

46  Philadelphia,  etc.  R.  Co.  v. 
Cowell,  28  Pa.  St.  329;  s.  c.  70  Am. 
Dec.  128;  Galveston,  etc.  Co.  v. 
Bolton,  46  Texa^,  633. 

47  Buffalo  &  Jamestown  R.  Co. 
V.  GifCord,  87  N.  Y.  294. 

48  Dutchess,  etc.  R.  Co.  v.  Mab- 
bett,  58  N.  Y.  379;  Boston,  etc.  R. 
Co.  V.  Wellington,  113  Mass.  79; 
Fry  V.  Lexington,  etc.  R.  Co.,  2 
Met.  (Ky.)  314;  Mexican  Gulf, 
etc.  R.  Co.  V.  Viavant,  6  Rob.  (La.) 
305;  Oler  v.  Baltimore,  etc.  R.  Co., 
41  Md.  583;  Wellersburg,  etc,  Co. 
V.  Young,  12  Md.  476;  Oakes  v. 
Turquand,  L.  R.  2  H.  L.  325. 
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stantially  complied  with,  to  effect  a  complete  contract  binding 
upon  the  parties.*'  But  all  that  is  required  is  a  substantial  bona 
■fide  compliance  with  the  statute. °°  Where  the  paper  as  a  whole 
clearly  indicates  what  was  the  intention  of  the  parties,  many  irreg- 
vilarities  and  defects  are  held  to  be  immaterial,  and  the  contract 
will  not  be  rendered  void  by  reason  of  these  slight  departures 
from  the  statutory  form."^  For  exarhple,  subscriptions  upon  sep- 
arate sheets  of  paper,  or  in  private  memorandum  books,  instead 
of  in  the  book  which  the  statute  provides  for,  have  been  held  to 
be  valid  and  binding."^  Where  duplicate  sets  of  articles  are  used 
for  the  purpose  of  obtaining  subscriptions,  and  only  one  set  is 
properly  filed  in  the  office  of  the  secretary  of  state,  the  subscribers 
to  the  paper  not  so  filed,  do  not  become  members  of  the  corpora- 


ls Dutchess,  etc.  R. '  Co.  v.  Mab- 
bett,  58  N.  Y.  379;  Troy,  etc.  R. 
Co.  V.  Tibbits,  18  Barb.  297;  Troy, 
etc.  R.  Co.  V.  "Warren,  18  Barb. 
310;  Pittsburgh,  etc.  R.  Co.  v. 
Gazzam,  32  Pa.  St.  340;  Carlisle 
V.  Saginaw,  etc.  R.  Co.,  27  Mich. 
315. 

50  Buffalo,  etc.  R.  Co.  V.  Gifford, 
87  N.  Y.  294;  Ashtabula,  etc.  R. 
Co.  V.  Smith,  15  Ohio  St.  328;  Peo- 
ple V.  Stockton,  etc.  R.  Co.,  45  Cal. 
306;  Harris  v.  McGregor,  29  Cal. 
124;  Brownleev.  Ohio,  etc.  R.  Co., 
18  Ind.  68. 

51  Peninsular,  etc.  R.  Co.  v. 
Duncan,  28  Mich.  130;  Birming- 
ham, etc.  R.  Co.  V.  Locke,  1  Q.  B. 
256;  London,  etc.  Ry.  Co.  v.  Fair- 
clough,  2  Man.  &  G.  674. 

52  Iowa  &  M.  R.  Co.  V.  Perkins, 
28  Iowa,  281;  Mexican  Gulf  R.  Co. 
V.  Viavant,  6  Rob.  (La.)  305;  Ash- 
tabula &  N.  L.  R.  Co.  v.  Smith,  15 
Ohio  St.  328;  Hamilton  &  D.  P.  R. 
Co.  V.  Rice,  7  Barb.  157;  Clark  v. 
Continental  Improvement  Co.,  57 
Ind.  135 ;  Boston  B.  &  G.  R.  Co.  v. 
Wellington,  ,113  Mass.  79;  St. 
Charles  Manuf.  Co.  v.  Britton,  2 
Mo.  App.  290;  Clements  v.  Todd, 
1  Ex.  268;  Brownlee  v.  Ohio  I.  & 
I.  R.  Co.,  18  Ind.  68;  Buffalo  &  J. 
R.  Co.  V.  GlfEord,  87  N.  Y.  294; 
Stuart  V.  V3,lley  R.  Co.,  32  Gratt. 
146.    In  Woodruff    v.    McDonald, 


33  Ark.  97,  the  loose  sheets  were 
afterwards  bound  together  in  a 
volume  and  made  a  part  of  the 
records  of  the  company.  Aco. 
Troy,  etc.  R.  Co.  v.  Tibbits,  18 
Barb.  297;  Troy,  etc.  R.  Co.  v. 
Warren,  18  Barb.  310;  Pough- 
keepsie  &  Salt  Point  R.  Co.  v. 
Griffin,  24  N.  Y.  150;  In  re 
Dutchess  &  Columbia  Co.  R.  Co., 
58  N.  Y.  397;  Ashtabula,  etc.  R. 
Co.  V.  Smith,  15  Ohio  St.  328; 
Iowa,  etc.  R.  Co.  v.  Perkins,  28 
Iowa,  281.  Of.  'Hawley  v.  Upton, 
102  U.  S.  314;  Bucher  v.  Dills- 
bury,  etc.  R.  Co.,  76  Pa.  St.  306; 
"Subscriptions  to  the  Capital 
Stock  of  Corporations,"  by  James 
M.  Kerr  (1890),  6  Ry.  &  Corp.  L. 
J.  422.  But  it  is  said  by  the 
United  States  circuit  court  In  the 
case  of  McClelland  v.  Whlteley,  11 
Biss.  0.  C.  444;  s.  c.  15  Fed.  Rep. 
322,  that  one  can  not  be  held 
liable  as  a  stockholder  of  a  com- 
pany, until  his  name  has  been 
signed  by  himself,  or  his  author- 
ized agent,  in  the  book  of  the  com- 
pany kept  for  that  purpose;  and 
that  writing  one's  name  In  a  pri- 
vate memorandum  book  of  a  party 
soliciting  subscriptions  to  the  cap- 
ital stock  of  the  company,  is  not 
of  itself  authority  to  that  person 
to  sign  a  subscription  for  shares. 


270  SUBSOEIPTIONS.  [§  205. 

tion,  and  are  not  liable  on  their  subscriptions."'  Where  the  stat- 
ute requires  the  termini  of  railways  to  be  stated  in  the  articles  of 
association,  the  incorrect  designation  of  them  will  not  vitiate  the 
contract,  provided  the  road  be  otherwise  sufficiently  described.'* 
It  is  essential  that  an  irregularly  made  subscription  be  accepted 
by  the  company."' 

§  205.  Subscription  prior  to  incorporation. — A  subscription 
by  a  number  of  persons  to  the  stock  of  a  corporation  to  be  there- 
after formed  by  them,  has,  in  law,  a  double  character.  First,  it 
is  a  contract  between  the  subscribers  themselves  to  become  stock- 
holders, without  further  act  on  their  part,  immediately  upon  the 
formation  of  the  corporation.  As  such  a  contract,  it  is  binding 
and  irrevocable  from  the  date  of  the  subscription,  unkss  canceled 
by  all  the  stockholders  before  acceptance  by  the  corporation. 
Second,  it  is  also  in  the  nature  of  a  continuing  offer  to  the  pro- 
posed corporation,  which  upon  acceptance  by  it  after  its  forma- 
tion "becomes  as  to  each  subscriber  a  contract  between  him  and 
the  corporation.''  Delivery  of  the  subscription  contract  to  the 
promoter  of  the  corporation  is  a  valid  delivery,  so  that  the  sub- 
scription becomes  eo  instanti  a  binding  contract.  It  is  not  the 
case  of  delivery  of  a  writing  to  a  third  party  to  be  held  in  escrow. 
Each  succeeding  subscriber  executed  this  contract  in  the  hands 
of  the  promoter  upon  the  faith  of  the  subscriptions  of  others 
preceding  him  and  as  a  completed  contract.'^  In  the  case  of 
original  subscriptions  made  for  the  purpose  of  efifecting  the  or- 
ganization of  the  company,  a  subscriber  becomes  a  stockholder 
only  upon  the  performance  of  all  the  conditions  precedent  to  cor- 
porate existence  which  may  be  required  by  the  charter  or  general 
act  of  incorporation."  Before  the  company  enters  upon  its  cor- 
es Erie  &  N.  Y.  City  R.  Co.  v.  bs  Spear  v.  Crawford,  14  Wend. 
Owen,  32  Barb.  616.  20;  s.  c.  28  Am.  Dec.  513;  Burrall 
54  Cayuga,  etc.  R.  Co.  v.  Kyle,  v.  Bushwick  R.  Co.,  75  N.  Y.  211; 
64  N.  Y.  185;  Boston,  etc.  R.  Co.  Buffalo,  etc.  R.  Co.  v.  Dudley,  14 
V.  Wellington,  113  Mass.  79;  Bur-  N.  Y.  337;  Milford  &  C.  T.  Co.  v. 
lington,  etc.  R.  Co.  v.  Palmer,  42  Brush,  10  Ohio,  111;  s.  c.  36  Am. 
Iowa,  222.  Dec.  78;  Sedalla,  W.,  etc.  Ry.  Co. 
65  Parker  v.  Northern,  etc.  R.  v.  Wilkerson  (1886),  83  Mo.  235; 
Co.,  33  Mich.  23.  East  Tennessee,  etc.  R.  Co.  v. 
68  Minneapolis,  etc.  Co.  V.  Davis,  Gammon,  5  Sneed,  567;  Mobiel, 
40  Minn.  110  (1889),  3  L.  R.  A.  etc.  R.  Co.  v.  Yaudal,  5  Sneed, 
796,  12  Am.  St.  Rep.  701.  294;  Connecticut  &  P.  Rivers  R. 
67  Minneapolis,  etc.  Co.  v.  Davis,  Co.  v.  Bailey  (1852),  24  Vt.  465; 
40  Minn.  110  (1889),  3  L.  R.  A.  s.  c.  58  Am.  Dec.  181,  where,  how- 
796, 12  Am.  St.  Rep.  701.  ever,  it  is  held  that  the  sub- 
scriber can  not  avail  himself  of 
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porate  existence,  however,  he  may  withdraw ;  "^  and  although  he 
may  have  been  active  in  persuading  others  to  subscribe,  he  can- 
not be  held  liable  for  any  part  of  his  subscription.""  For  sub- 
scriptions to  the  stock  of  a  company  to  be  formed  in  the  future 
are  not  mutual  promises  between  the  subscribers  themselves." 


any  act  of  the  company  which  the 
State  may  set  up  as  a  ground  of 
forfeiture;  Selma,  etc.  R.  Co.  v. 
Tipton,  5  Ala.  787;  s.  c.  39  Am. 
Dec.  344;  New  Albany,  etc.  R.  Co. 
V.  McCormick,  10  Ind.  499;  s.  c. 
71  Am.  Dec.  337;  Instone  v. 
Frankfort  Bridge  Co.,  2  Bibb,  576; 
s.  c.  5  Am.  Dec.  638;  Waukon,  etc. 
R.  Co.  V.  Dwyer,  49  Iowa,  121; 
Wight  V.  Shelby  R.  Co.  (1885),  16 
B.  Mon.  47;  s.  c.  63  Am.  Dec.  522, 
holding  that  whether  the  com- 
pany was  properly  organized  or 
not  according  to  its  charter  is  a 
question  that  can  not  be  made  col- 
laterally, but  can  only  be  made 
by  a  direct  proceeding  against  the 
corporation;  Penobscot  R.  Co.  v. 
White,  41  Me.  512;  s.  c.  66  Am. 
Dec.  257;  Penobscot  R.  Co.  v. 
Dummer,  40  Me.  172;  s.  c.  63  Am. 
Dec.  654;  Thigpen  v.  Mississippi 
Central  R.  C,  32  Miss.  347;  1 
Morawetz  on  Corporations,  §  56. 
In  Temple  v.  Lemon  (1886),  112 
111.  51,  it  was  held  that  when  the 
aggregate  amount  of  the  capital 
stock  is  fixed,  a  subscriber  be- 
comes liable  only  after  the  whole 
is  subscribed,  qnd  that,  until  then, 
he  is  not  liable  for  corporate 
debts,  in  the  absence  of  any  cir- 
cumstances of  estoppel.  Edin- 
boro  Academy  v.  Robinson,  37  Pa. 
St.  210,  78  Am.  Dec.  421;  Hudson 
Real  Estate  Co.  v.  Tower,  156 
Mass.  82,  32  Am.  St.  Rep.  434; 
Richlieu  Hotel  Co.  v.  Interna- 
tional, etc.  Co.,  140  111.  248,  33  Am. 
St.  Rep.  234;  Curry  Hotel  Co.  v. 
Mullins,  93  Mich.  318. 

69  Stanton  v.  Wilson,  2  Hill, 
153;  Buffalo,  etc.  R.  Co.  t.  Dud- 
ley, 14  N.  Y.  336;  Ashuelot,  etc. 
Co.  V.  Hoit,  56  N.  H.  548;  Athol 
Music  Hall  Co.  v.  Carey,  116  Mass. 


473;  Hudson  Real  Estate  v. 
Tower,  156  Mass.  82,  32  Am.  St. 
Rep.  434,  161  Mass.  10,  42  Am.  St. 
Rep.  79;  Plank's  Tavern  Co.  v. 
Barkhard,  87  Mich.  182;  Auburn 
Bolt,  etc.  Works  v.  Schultz,  143 
Pa.   St.  256. 

eo  Muncy  Traction  Engine  Co: 
v.  Green  (1888),  143  Pa.  St.  269,  13 
Atl.  Rep.  747;  s.  c.  12  Cen.  L.  J. 
386. 

«i  Hudson  Real  Estate  Co.  v. 
Tower,  156  Mass.  82,  32  Am.  St. 
Rep.  434;  Muncy,  etc.  Co.  v.  DeLa 
Green,  143  Pa.  St.  269;  Athol 
Music  Hall  Co.  v.  Carey,  116  Mass. 
473.  "If  parties  mutually  agree 
to  subscribe  for  shares  in  a  cor- 
poration to  be  formed  in  the  fu- 
ture, there  Is  no  unconditional 
agreement  to  become  shareholders 
as  soon  as  the  corporation  Is 
formed,  but  it  is  contemplated 
that  the  parties  shall  perform  the 
additional  act  of  executing  the 
statutory  contract  of  membership 
by  subscription  upon  the  stock- 
books,  before  they  shall  become 
shareholders.  In  such  a  case 
there  Is  no  offer  which  the  cor- 
poration, when  formed,  can  ac- 
cept; and  the  parties  do  not  be- 
come stockholders  and  liable  to 
be  charged  as  such,  unless  they 
carry  out  their  agreement  by  sub- 
scribing for  the  shares."  Mora- 
wetz on  Corporations  (2nd  ed.),  § 
49,  citing  Lake  Ontario  Shore  R. 
Co.  V.  Curtiss  (1880);  80  N.  Y. 
219;  Quick  v.  Lemon  (1883),  105 
111.  578,  585;  Mt.  Sterling  Coal 
Road  Co.  V.  Little  (1879),  11 
Bush,  429;  Strasburg  R.  Co.  v. 
Echternacht  (1853),  21  Pa.  St. 
220;  s.  c.  60  Am.  Dec.  49.  But  see 
Thrasher  v.  Pike  County  R.  Co., 
25   111.   393,   holding  that   such   a 
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nor  binding  upon  them  as  such.  But,  upon  the  organization  of 
the  corporation,  a  subscription  made  prior  thereto  becomes  bind- 
ing,"^ the  prospective  rights  of  membership  being  deemed  a  suffi- 
cient consideration  to  support  the  contract."^ 

§  206.  Subscription  after  incorporation. — A  subscription 
made  after  the  organization  of  the  corporation,  does  not  consti- 
tute the  subscriber  a  shareholder  until  it  be  accepted  by  the  com- 
pany,^* and  until  accepted,  it  may  be  withdrawn,  as  is  the  case 


mutual  agreement  may  be  binding 
as  a  contract  and  incapable  of  re- 
vocation; and  that  since  the  con- 
tract is  made  for  the  benefit  of  the 
corporation,  although  it  is  not  a 
party  to  it,  the  corporation,  upon 
the  general  principles  of  contracts 
governing  such  cases,  should  be 
allowed  to  sue  upon  it  and  re- 
cover damages  for  its  breach. 

62  Minneapolis  Thresher  Ma- 
chine Co.  v.  Crevier  (1888),  39 
Minn.  417,  which  was  an  action  by 
a  corporation  to  recover  the 
amount  of  a  subscription  to  its 
capital  stock.  The  complaint  al- 
leged that  the  defendant  and 
others  entered  into  a  certain 
agreement  with  J.  S.  M.,  in  view 
of  the  organization  of  a  company 
for  manufacturing  purposes,  and 
subscribed  certain  sums  to  con- 
stitute the  capital  stock;  that  in 
pursuance  of  the  agreement  the 
corporation  was  organized  by  the 
defendant  and  the  other  subscrib- 
ers; that  such  stock  subscrip- 
tions were  transferred  to  the  cor- 
poration; that  all  the  conditions 
of  such  agreement  had  been  ful- 
filled as  thereby  required;  that 
calls  had  been  made  for  the  pay- 
ment of  such  subscriptions,  and 
due  notice  given  to  defendant  to 
pay  the  same  prior  to  the  com- 
mencement of  this  action.  ,  It  was 
held  that  these  allegations  were 
sufficient  to  make  a  prima  facie 
case  of  liability  against  the  de- 
fendant. Knox  V.  Childersburg 
Lang  Co.,  86  Ala.  180;  Starrett  v. 
Rockland,  etc.  Ins.  Co.,  65  Me. 
374. 

63  Waterman     on    Corporations, 


167,  citing  Lake  Ontario  R.  Co.  v. 

Mason,  16  N.  Y.  451;  Hamilton  & 

D.  Plank  R.  Co.  v.  Rice,  7  Barb. 

157;    Stanton   v.   Wilson,    2   Hill, 

153;    Barker  v.  Bucklin,  2  Denio, 

45;    Schenectady,    etc.    Plank    R. 

Co.    v.    Thatcher,   11   N.    Y.    102; 

Barnes    v.    Ferine,    12    N.   Y.    18. 

See  also.  Union  Turnpike  Co.  v. 

Jenkins,    1   Caines,    381;    Cottage 

St.  Church  v.  Kendall,  121  Mass. 

528. 
64  Gray    v.    Portland    Bank,    3 

Mass.   364;    Sewall  v.  Eastern  R. 

Co.,  9  Cush.  5;  Carlisle  v.  Sagi- 
naw Valley,  etc.  R.  Co.,  27  Mich. 
318;  Parker  v.  Northern  Central, 
etc.  R.  Co.,  33  Mich.  23;  Northern 
Central  R.  Co.  v.  Eslow,  40  Mich. 
222;  Busey  v.  Hooper,  35  Md.  15; 
s.  c.  6  Am.  Rep.  350.  Mere  sub- 
scription to  preferred  capital 
stock,  after  the  organization  of 
the  company,  while  it  constitutes 
a  valid  contract  on  the  part  of 
the  company  to  issue  the  stock  to 
the  subscriber  upon  his  paying 
for  it,  and  on  his  part  to  pay  for 
it,  does  not  give  him  an  interest 
in  the  company,  nor  vest  in  him 
the  title  to  the  stock.  St.  'Paul, 
etc.  R.  Co.  V.  Robbins,  23  Minn. 
439.  The  English  Companies  Act 
of  1862  (25  &  26  Vic,  ch.  89,  § 
23)  declares  that  the  subscribers 
of  the  memorandum  of  association 
shall  be  members  of  the  com- 
pany, and  then  proceeds  thus: 
"And  every  other  person  who  has 
agreed  to  become  a  member  of  a 
company  under  this  Act,  and 
whose  name  is  entered  on  the 
register  of  members,  shall  be 
deemed  to   be  a   member   of   the 
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with  offers  generally ;  '^  but  the  offer,  when  accepted,  becomes 
binding  both  upon  the  subscriber  and  upon  the  corporation."" 

§  207,  Acceptance  of  the  contract  and  evidence  thereof. — 
There  is  no  prescribed  form  by  which  the  acceptance  of  an  offer 
to  take  shares  in  the  capital  stock  of  a  corporation  need  be  indi- 
cated. Any  act  unequivocally  showing  an  intention  on  the  part 
of  duly  authorized  corporate  agents  to  accept  an  offer  to  sub- 


company."  As  a  general  rule,  in 
or(}er  to  fix  a  person  with  mem- 
bership, it  must  be  proved  that 
the  person  applied  for  shares,  and 
that  his  application  was  accepted 
by  the  company,  such  acceptance 
being  generally  signified  by  allot- 
ment or  appropriation  of  shares, 
and  being  duly  communicated  to 
the  applicant.  The  application 
for  shares  constitutes  an  offer 
merely  unilateral,  the  bargain 
being  complete  only  after  the  of- 
fer has  been  acceded  to  on  the 
part  of  the  company.  "How  to  be- 
come a  Contributor/'  8  L.  J. 
(1873),  73,  74,  citing  Best's  Case, 
34  Law  J.  &  Rep.  (N.  S.)  Ch.  523. 
But  apart  from  the  above  rule,  a 
person  may  become  liable,  as  a 
shareholder,  to  pay  calls  on 
shares  as  soon  as  he  has  entered 
into  such  an  agreement  in  respect 
of  the  ownership  of  the  shares  as 
satisfies  the  conditions  attached 
by  the  law  to  ordinary  contracts. 
Suppose  that  there  be  a  valid  con- 
sideration moving  from  the  com- 
pany, and  a  promise  by  the  party 
based  on  such  consideration,  and 
proper  proof  is  forthcoming  of 
both  these  elements  of  a  legal 
contract,  there  is  nothing  in  the 
statutes  affecting  companies  to 
defeat  the  effect  of  the  agreement 
thereby  created.  "How  to  become 
a  Contributor,"  8  L.  J.  (1873), 
73,  74,^  citing  In  re  Valparaiso 
Water  Works  Co.,  Davies'  Case, 
41  Law  J.  Rep.  (N.  S.)  Ch.  659. 
Oilman  v.  Gross,  97  Wis.  224. 

65  Thrasher  v.  Pike  County  R. 
Co.,  25  111.  393;  Rhey  v.  BUens- 
burg,  etc.  Plank  R.  Co.,  27  Pa.  St. 
261;   Mt.   Sterling  Coal  Road  Co. 
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V.  Little,  14  Bush,  429;  Quick  v. 
Lemon,  105  III.  578;  Ontario,  etc. 
R.  Co.  V.  Curtis,  80  N.  Y.  219; 
Stuart  T.  Valley  R.  Co., '32  Gratt. 
147;  Goff  V.  Winchester  College, 
6  Bush,  443;  Morawetz  on  Cor- 
porations, §  50.  Bryant's  Pond, 
etc.  Co.  V.  Felt,  87  Me.  234,  47  Am. 
St.  Rep.  323;  Cook  v.  Chittenden, 
25  Fed.  544;  Great  Western  Tel. 
Co.  V.  Loewenthal,  154  111.  261; 
Taggart  v.  Western  Md.  R.  Co.,  24 
Md.  563,  89  Am.  Dec.  760. 

68  Spear  v.  Crawford,  14  Wend. 
20;  Marsh  v.  Burroughs,  1  Woods, 
463;  Busey  v.  Hooper,  35  Md.  15; 
McClure  v.  People's  Freight  Ry. 
Co.,  90  Pa.  St.  269;  Cass  v.  Pitts- 
burgh, etc.  R.  Co.,  80  Pa.  St.  31; 
Beecher  v.  Dillsburgh,  etc.  R.  Co., 
76  Pa.  St.  306.  Persons  who  have 
contracted  to  take  new  shares 
from  a  company  are,  in  the  event 
of  the  company's  being  wound 
up,  liable  to  contribute  in  the 
same  way  as  if  their  membership 
had  been  complete.  Universal 
Salvage  Co.,  ex  parte  Mansfield, 
19  L.  J.  Ch.  258;  2  M.  &  G.  57; 
Port  of  London  Ship  Owners'  As- 
surance Co.,  ex  parte  Yelland,  21 
L.  J.  Ch.  852;  Great  Cambrian 
Mining  Co.,  ex  parte  Hawkins,  2 
K.  &  J.  253;  s.  c.  25  L.  J.  Ch.  221; 
London  &  Marine  Assurance  Co., 
ex  parte  Smith,  17  W.  R.  491; 
s.  c.  L.  R,  4  Ch.  611;  Leeds  Bank- 
ing Co.,  ex  parte  Barrett,  34  L.  J. 
558;  s.  c.  3  DeG.  &  Sm.  20!  In  re 
Direct  Exeter  R.  Co.,  Matthews' 
558;  s.  c.  3  DeG.  &  Sm.  20;  In  re 
Universal  Provident  Life  Assur- 
ance, Bell's  Case,  22  Beav.  35; 
Shelford  on  Joint  Stock  Com- 
panies, 114. 
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scribe,  is  sufficient  to  conclude  the  transaction  and  to  constitute  a 
contract  binding  both  upon  the  subscriber  and  the  company."^ 
The  best  evidence  of  acceptance  is  an  entry  by  the  company  of 
the  subscriber's  name  upon  its  register  of  shareholders.  For  the 
company  is  estopped  from  pleading  or  proving  the  contrary."^ 
And  while  the  corporate  register  is  not  necessarily  conclusive  as 
against  the  subscriber,"'  as,  for  example,  where  an  application  was 


67  Morawetz  on  Private  Corpo- 
rations, §  48;  Parker  v.  Norttiern 
Central  R.  Co.,  33  Mich.  23; 
Northern  Central,  etc.  R.  Co.,  v. 
Eslow,  40  Mich.  222;  Butler  Uni- 
versity V.  Scoonover,  114  Ind.  381, 
5  Am.  St.  Rep.  627;  Glenn  v. 
Garth,  133  N.  Y.  113;  Gilman  v. 
Gross,  97  Wis.  224. 

68  Penobscot  R.  Co.  v.  White, 
41  Me.  512,  66  Am.  Dec.  257; 
Marleborough,  etc.  Co.  v.  A.rnold, 
9  Gray  (Mass.),  159,  69  Am.  Dec. 
279;  Chapman  v.  Virginia,  etc. 
Co.,  96  Va.  177;  Stratton  v. 
Lyons  (1882),  53  Vt.  130,  holding 
that  when  the  records  of  a  corpo- 
ration recorded  In  the  town 
clerk's  office,  as  required  by  law, 
show  a  certain  person  to  be  a 
stockholder,  the  corporation  is 
estopped  from  introducing  evi- 
dence to  prove  him  not  a  stock- 
holder. 

69  Reese  River  Silver  Mining 
Co.  V.  Smith,  L.  R.  4  Bng.  &  Irish, 
64.  In  Cook  v.  Chittenden 
(1886),  25  Fed.  Rep.  545,  where 
a  person  agreed  to  take  stock  in 
a  corporation,  and  then  withdrew 
and  was  released,  and  his  cash  in- 
stallment was  never  paid  nor  de- 
manded during  the  year  and  a 
half  that  the  corporation  did  busi- 
ness, but  twelve  years  afterwards 
the  assignee  in  bankruptcy  of  the 
corporation  sought  to  hold  him 
liable  for  an  assessment,  it  was 
held,  that  he  was  not  liable,  al- 
though his  name  appeared  on  the 
•stock-book.  "Where  shareholders 
are  liable  to  the  creditors  of  the 
company,  the  mere  fact  of  per- 
sons' names  being  on  the  register 
of  shareholders    will    not  render 


them  liable  to  be  sued  on  a  writ 
of    sci.    fa."     Shelford    on     Joint 
Stock  Companies,  124,  citing  Ed- 
wards V.  Kilkenny  R.  Co.,  14  C. 
B.    (N.  S.)    526;   Moses  v.  Steam 
Gondola  Co.,  17  C.  B.  180;  Bailey 
V.  Universal  Provident  Life  Assur- 
ance Co.,  1  C.  B.  (N.  S.)  557.  See 
also,  Waterford  R.  Co.  v.  Pidcock, 
8  Ex.  283;   s.  c.  22  L.  J.  Ex.  146, 
where  it  was  held  that  a  person 
whose  name  was  on  the  register 
of  shareholders  of  a  railway  com- 
pany  was   not    obliged     to     take 
steps   to  take  it  off  in   order  to 
defend   an   action    upon    a    call. 
Brown,   Bailey  &   Co.,    ex    parte 
Bailey,  L.  R.  3  Ch.  592;  s.  c.  37 
L.  J.  Ch.  255,  670,  where  a  person 
applied  for  shares  in  a  company, 
but  as  they  were  not  allotted  to 
him  within  a  reasonable  time,  he 
refused  to  take  them;   his  name 
was,  however,  kept  on  the  regis- 
ter   till    the   winding   up    of   the 
company;  and    it   was  held,  that 
he  was  not  bound  to  take  active 
steps  to  remove    his    name  from 
the   register,   and   his   name  was 
removed  on  motion.    Nor  is  a  di- 
rector affected  with  notice  of  his 
name  being  placed  on  the  regis- 
ter of  shareholders,  so  as  to  be 
made  a  contributory.    In  re  Uni- 
versal    Banking     Co.,     Bartlett's 
Case,   17  W.   R.   131.     In    In    re 
Cheltenham  &   Swansea  Ry.  Car- 
riage Co.,  ex  parte  Little,  17  W. 
R.     461,     cited    by    Shelford    on 
Joint  Stock  Companies,  a  person 
whose  name  had  been  put  on  the 
register  in  respect  of  shares  for 
which    he    had    not    applied,    in. 
April,  1867,  informed  the   direct- 
ors of  the  fact,  and  asked  them 
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made  conditionally  and  the  shares  were  allotted  without  the  con- 
ditions being  complied  with,"  or  where  the  name  of  a  person 
whose  shares  had  been  forfeited  was  allowed  to  remain  on  the 
register/^  yet  it  is  usually  strong  prima  facie  evidence  of  mem- 
bership and  of  liability  for  corporate  debtsJ^  The  acceptance, 
however,  need  not  be  shown  to  have  been  formally  made;  it  is 
■sufficient  evidence  thereof  that, the  subscriber  has  been  suffered 
to  participate  in  corporate  meetings,'*  or  that  he  has  paid  calls 
•or  assessments.'* 

§  208.  Signing  articles  of  association. — Subscriptiofls  to  the 
•capital  stock  of  corporations  formed  under  general  enabling  acts 
are  frequently  made  by  writing  the  number  of  shares  intended 
to  be  taken  by  each  incorporator  opposite  his  signature  to  the 
■articles  of  association.'^     Subscriptions  so  made  are  presumed 


to  remove  his  name,  ■wh^ch.  ■was 
not  done.  Calls  ■were  made  on 
him  from  time  to  time  do^wn  to 
October,  1868,  ■which  he  did  not 
pay  and  for  ■which  he  ■was  not 
sued.  In  February,  1869,  he 
moved  to  have  the  register  recti- 
:fied;  and  it  ■was  held,  that  he  ■was 
not  too  late  in  asserting  his  right 
to  have  his  name  removed. 

70/91  re  Richmond  Hill  Hotel 
■Co.,  ex  parte  Pellatt,  L.  R.  2  Ch. 
527;  3'6  L.  J.  Ch.  613.  Also 
■where  the  applicant  ■withdra^ws 
his  application  before  allotment. 
In  re  National  Savings  Bank  As- 
sociation, ex  parte  Hebb,  L.  R. 
4  Bq.  9;  s.  c.  36  L.  J.  Ch.  748. 

71  In  re  Tavistock  Iron-works 
Co.,  Lyster's  Case,  L.  R.  4  Eq. 
233;  36  L.  J.  Ch.  616. 

72  Under  the  English  Com- 
panies Act  of  1862  (25  &  26  Vic. 
ch.  89)  requiring  the  registration 
■of  shareholders,  it  Is  held  that, 
•since  these  provisions  -were  made 
for  the  benefit  of  persons  dealing 
-with  a  limited  company  for  the 
purpose  of  informing  them  to 
■whom  they  are  to  look  in  the 
event  of  the  company  becoming 
indebted  to  them,  -whatever  may 
be  the  rights  of  persons  regis- 
tered as  shareholders  as  against 
the  company  and  its  directors  in 
Tespect   to    fraud    and'   misrepre- 


sentation of  the  directors  in  in- 
ducing them  to  become  share- 
holders, they  have  no  right  to  be 
taken  off  thfe  list  of  contributors 
until  the  ■whole  of  the  debts  of 
the  company  have  been  paid. 
Oakes'  and  Peek's  Cases,  15  L.  T. 
Rep.  (N.  S.)  652;  Blkington's ' 
Case,  cit.  42  La-w  Times,  400,  401. 
But  "there  is  a  large  class  of 
cases  represented  by  Ship's  Case, 
12  L.  T.  Rep.  (N.  S.)  257,  -where, 
by  reason  of  variation  of  the  arti- 
cles from  the  prospectus,  the 
name  appears  on  the  register  in 
virtue  of  no  contract  on  the  part 
of  the  apparent  shareholder  to 
become  a  member  of  the  company 
constituted  under  the  articles. 
The  difference  is  bet-ween  a  void 
registration  in  such  a  case  and 
registration  voidable  at  the  elec- 
tion of  the  registered  person  on 
the  ground  of  fraud."  42  La-w 
Times  (1867),  400;  Hedge  & 
Home's  Appeal  (1869),  63  Pa.  St. 
273. 

73  Haynes  v.  Brown,  36  N.  H. 
545;  Ne-w  Park,  etc.  Assn. 
V.  Barnes,  39  Neb.  834. 

74  Barron  v.  Burrill,  86  Me.  66; 
Lexington,  etc.  Co.  v.  Chandler,  13 
Mete.  (Mass.)  311;  Frost  v. 
Walker   (1872),  60  Me.  468. 

75Coppage  V.  Hutton  (1890),  124 
Ind.  401,  24  N.  E.  Rep.  112;  Nulton 
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to  be  accepted  by  the  corporation,  are  equally  binding  upon  it 
and  upon  the  subscriber,'"  and  take  effect  upon  the  filing  of  the 
certificate  as  required  by  the  statute.''  If,  however,  the  enabling 
act  require  the  articles  to  be  acknowledged  before  an  officer,  one 
who  has  subscribed  in  the  manner  above  stated,  but  who  has  not 
joined  in  the  acknowledgment,  cannot  be  held  bound  as  upon  a 
complete  contract.'^  So,  also,  where  the  enabling  act  requires  the 
articles  to  be  filed,  and  the  subscription  was  made  upon  a  dupli- 
cate copy  thereof  which  was  not  filed,  the  contract  remains  in- 
complete.'* Signing  the  articles  of  association  is  not  essential  to 
the  validity  of  the  subscription,  unless  expressly  required  by 
charter  or  other  statute.^"  Where  the  certificate  of  incorporation 
materially  varies  from  the  preliminary  subscription  agreement, 
the  subscriber  is  released.^'^ 

§  209.  Agreement  before  signing  articles  to  take  stock. — 
A  mere  informal  promise  to  take  stock  before  the  articles  of  as- 
sociation have  been  signed,  does  not  constitute  a  contract  of  sub- 
scription.'^    Thus,  it  is  held  that  an  oral  promise,  pending  the 


V.  Clayton,  54  Iowa,  425;  Erie, 
etc.  R.  Co.  V.  Owen,  32  Barb.  616: 
"Signing  the  Memorandum  of  As- 
sociation and  its  Consequences," 
14  Sol.  J.  &  Rep.  92. 

76  Nulton  V.  Clayton,  54  Iowa, 
425;  PhcEnix  Warehousing  Co.  v. 
Badger,  67  N.  Y.  294. 

f 7  Phoenix  Warehousing  Co.'  v. 
Badger,  67  N.  Y.  294;  Dayton  v. 
Borst,  31  N.  Y.  435.  See  Lake 
Ontario,  A.  &  N.  Y.  R.  Co.  v. 
Mason,  16  N.  Y.  451,  n.;  Buffalo 
&  N.  Y.  City  R.  Co.  v.  Dudley,  14 
N.  Y.  336. 

TsCoppage  V.  Hutton  (1890), 
124  Ind.  401,  24  N.  E.  Rep.  112. 
Cf.  Ind.  Rev.  Stat.  §  3851;  Green- 
brier, etc.  V.  Rhodes,  37  W.  Va. 
738. 

T9Erie  &  N.  Y.  City  R.  Co.  v. 
Owen,  32  Barb.  616. 

soYonkers   Gazette  Co.  v.  Tay- 
lor, 30  App.  Div.  (N.  Y.  334. 
-  81  Greenbrier,    etc.    v.    Rhodes, 
37  W.  Va.  738. 

82  Panning  v.  Hibernia  Ins.  Co., 
37  Ohio  St.  339;  s.  c.  41  Am.  Rep. 
517;  Troy,  etc.  R.  Co.  v.  Tibbits, 
18  Barb.  297;  Troy,  etc.  R.  Co.  v. 


Warren,  18  Barb.  310;  Thrasher 
V.  Pike  County  R.  Co.,  25  111.  393; 
Charlotte,  etc.  R.  Co.  v.  Blakely, 
3  Strobh.  245;  Mt.  Sterling  Coal 
Road  Co.  V.  Little,  14  Bush,  429. 
But  see  Minneapolis  Threshing 
Machine  Co.  v.  Davis  (1889),  40 
Minn.  110;  s.  c.  12  Am.  St.  Rep. 
701.  Gf.  Note  to  Parker  v. 
Thomas,  81  Am.  Dec.  392,  397. 
The  defendant  agreed  to  sub- 
scribe to  the  stock  of  a  company, 
providing  a  certain  appointment 
was  secured  for  him,  but  declar- 
ing at  the  same  time  that  he 
could  not  then  subscribe  for  the 
stock.  He  subsequently  author- 
ized the  party  soliciting  for  sub- 
scription to  the  stock  to  appear 
for  him  by  proxy  at  the  meeting 
of  the  stockholders,  in  anticipa- 
tion of  his  future  subscription  to 
the  stock,  which  was  never  made, 
and  it  was  held,  that  giving  the 
proxy  was  not  a  ratification  by 
the  defendant  of  the  act  of  the 
one  to  whom  it  was  given,  in 
having  signed  defendant's  name 
on  the  stock-book  of  the  company 
as     a     subscriber     without     his 
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organization  of  a  corporation,  to  take  shares  of  the  stock  does  not 
constitute  the  promisor  a  stockholder  or  member,  and  will  not 
support  a  note  given  to  pay  for  shares.'^  These  preliminary  sub- 
■  scriptions  are  said  to  be  mere  continuing  offers  to  take  stock  upon 
the  organization  of  the  corporation,  which  must  be  accepted  by 
the  company  before  an  action  will  lie.'*  But  a  subscription  by  a 
number  of  persons  to  the  stock  of  a  corporation,  to  be  thereafter 
formed  by  them,  constitutes  a  contract  between  the  subscribers 
to  become  stockholders  when  the  corporation  is  formed,  upon  the 
conditions  expressed  in  the  agreement,  and  is  irrevocable  from 
the  date  of  the  subscription.  It  is  in  the  nature  of  a  continuing 
offer  to  the  proposed  corporation,  which,  upon  acceptance  by  it, 
becomes  as  to  each  subscriber  a  contract  between  him  and  the 
corporation.'^    A  promoter  of  a  proposed  corporation,  who  solicits 


knowledge.  McClelland  v.  Whitely, 
15  Fed.  Rep.  322.  Neither  can 
one  be  held  liable  upon  an  ora- 
torical declaration  at  a  public 
meeting  of  a  corporation,  to  the 
effect  that  he  would  spend  half  of 
his  estate  if  need  be  to  insure 
the  success  of  the  scheme.  An- 
dover,  etc.  Co.  v.  Hay,  7  Mass. 
102.  Several  persons  signed  a 
paper  purporting  to  be  an  agree- 
ment to  take  stock  in  a  corpo- 
ration, which,  as  the  paper  re- 
cited, was  about  to  be  formed; 
afterwards  the  paper  was  signed 
by  the  president  and  secretary, 
and  the  corporate  seal  afiBxed,  and 
an  action  brought  to  recover 
from  one  of  the  subscribers  the 
.price  named  in  the  paper.  The 
complaint  did  not  state  when  the 
company  was  incorporated,  and  it 
was  not-  shown  that  any  of  the 
subscribers  joined  in  its  forma- 
tion or  membership,  or  were 
authorized  to  sell  any  of  the 
stock,  and  it  was  held  that  the 
action  could  not  be  maintained. 
California  Sugar  Manuf.  Co.  v. 
Schafer,  57  Cal.  396. 

83  Panning  v.  Hibernia  Ins.  Co., 
37  Ohio  St.  339;  s.  c.  41  Am.  Rep. 
617. 

'  sistarrett  v.  Rockland,  etc.  R. 
Co.,  65  Me.  374.     Cf.  "Agreements 


to  Take  Shares  in  Joint-Stock 
Companies,"  10  Sol.  J.  &  Rep. 
1081,  1112,  1133  (three  articles). 

85  Minneapolis  Threshing  Ma- 
chine Co.  v.  Davis  (1889),  40 
Minn.  110;  s.  c.  12  Am.  St.  Rep. 
701;  Starrett  v.  Rockland,  etc.  R. 
Co.,  65  Me.  374;  Buffalo,  etc.  R. 
Co.  V.  Gifford,  87  N.  Y.  294;, 
Rensselaer,  etc.  R.  Co.  v.  Barton. 
10  N.  Y.  457;  Buffalo,  etc.  R.  Co. 
v.  Dudley,  14  N.  Y.  336;  Lake  On- 
tario, etc.  R.  Co.  V.  Mason,  16  N. 
Y.  451,  463;  Buffalo,  etc.  R.  Co. 
V.  Clark,  22  Hun,  359;  Kirkey  v. 
Florida  R.  Co.,  7  Fla.  23;  s.  o. 
68  Am.  Dec.  426;  Peninsula,  etc. 
R.  Co.  V.  Duncan,  28  Mich.  130; 
Sanger  v.  Upton,  91  U.  S.  59; 
Webster  v.  Upton,  91  U.  S.  65; 
Bene  v.  Cahawba,  etc.  R.  Co.,  3 
Ala.  660;  Selma,  etc.  R.  Co.  v. 
Tipton,  5.  Ala.  787;  s.  c.  39  Am. 
Dec.  394;  Thigpen  v.  Mississippi, 
etc.  R.  Co.,  32  Miss.  347;  Penob- 
scot, etc.  R.  Co.  v.  Dummer,  40 
Me.  172;  s.  c.  63  Am.  Dec.  654; 
Hartford,  etc.  R.  Co.  v.  Kennedy, 
12  Conn.  499;  Klein  v.  Alton, 
etc.  R.  Co.,  13  111.  514;  Banet  v. 
Alton,  etc.  R.  Co.,  13  111.  504; 
Heaton  v.  Cincinnati,  etc.  R.  Co., 
16  Ind.  275;  s.  c.  79  Am.  Dec.  430. 
Ace.  Hamilton,  etc.  Co.  v.  Rice,  7 
£arb.  157;  Anderson  v.  Newcastle, 
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and  procures  stock  subscriptions,  is  the  agent  of  the  body  of  the 
subscribers  to  hold  the  subscriptions  until  the  corporation  is 
formed,  and  then  turn  them  over  to  it  without  any  further  act  of 
delivery  on  the  part  of  the  subscribers,  and  a  delivery  of  a  sub- 
scription to  him  is  a  complete  delivery,  so  that  it  becomes  eo  in- 
stanti  a  binding  contract  as  between  the  subscribers.*'  Subscrip- 
tions made  prior  to  incorporation,  however,  are  deemed  to  be  con- 
ditional upon  due  performance  of  all  acts  requisite  to  the  estab- 
lishment of  the  organization  as  a  corporate  body.*'  And  there 
are  cases  holding  that  a  subscriber  is  at  liberty  to  withdraw  at 
any  time  before  the  filing  of  the  articles  of  association,**  not- 
withstanding his  having  induced  others  to  subscribe.*'  But  his 
associates  have  an  action  against  one  who  refuses  to  carry  out 
the  agreement,  for  such  damages  as  they  may  have  sustained  by 
reason  of  his  refusal.'" 


etc.  R.  Co.,  12  Ind.  376;  s.  c.  74 
Am.  Dec.  218;  Hughes  v.  Antie- 
tam,  etc.  Co.,  ,34  Md.  316.  But  see 
cases  cited  supra,  p.  271,  note  61, 
and  Poughkeepsie,  etc.  R.  Co.  v. 
'Griffin,  24  N.  Y.  150;  Charlotte, 
etc.  R.  Co.  V.  Blakely,  3  Strobh. 
L.  245;  Pittsburgh,  etc.  R.  Co.  v. 
Gazzam,  32  Pa.  St.  340;  Chase  v. 
Sycamore,  etc.  R.  Co.,  38  111.  215. 
In  Carlisle  v.  Saginaw,  etc.  R.  Co., 
27  Mich.  315;  s.  c.  10  Am.  Ry. 
Rep.  283,  the  statute  of  incorpora- 
tion enacting  that  subscriptions 
to  the  stock  of  a  railway  should 
be  made  only  in  the  manner  to  be 
provided  in  its  by-laws,  it  was 
held  that  subscriptions  made  be- 
fore the  adoption  of  by-laws  were 
not  enforceable,  although  one  of 
the  by-laws,  subsequently  passed, 
expressly  ratified  them.  Beach 
on  Railways,  §  85;  Melhado  v. 
Porto  Alegre,  etc.  Ry.  Co.,  L.  R. 
9  C.  P.  503.  Cf.  Carlisle  v.  Sagi- 
naw, etc.  R.  Co.,  27  Mich.  315; 
Sewell  V.  Eastern  R.  Co.,  9  Cush. 
5;  Sedalia,  etc.  Ry.  Co.  v.  Wil- 
kerson,  83  Mo.  235;  Phoenix,  etc. 
Co.  v.  Badger,  67  N.  Y.  294;  Buf- 
falo, etc.  R.  Co.  V.  Hatch,  20  N. 
Y.  157;  Erie,  etc.  R.  Co.  v.  Owen. 
32  Barb.  616;  Garrett  v.  Dills- 
burg,  etc.  R.  Co.,  78  Pa.  St.  465; 
Rikhoff  V.  Brown's  Rotary,  etc. 
Co.,  68  Ind.  388. 


86  Minneapolis  Threshing  Ma- 
chine Co.  V.  Davis  (1889),  40 
Minn.  110;  s.  c.  12  Am.  St.  Rep. 
701. 

87  Vide  cases  cited  supra,  p.  270, 
note  58. 

88  Holt    V.    Winfield    Bank,    25 
Fed.  Rep.   812;    Garrett  v.   Dills- 
burg,  etc.  R.  Co.,  78  Pa.   St.   465, 
and  cases  cited  supra,  p.  271,  note 
59,  and  infra,  §  213.    This  is  the 
view  taken  by  Mr.  Wood  in  his 
treatise    on   Railway  Law,    §    26, 
where  he  says,  it  is   difficult    to 
see  how  a  subscription  made  be- 
fore the  corporation  was  incorpo- 
rated can  be  enforced,  unless  the 
subscriber,  after  the  incorporation, 
does  some  act  in  affirmance  of  his 
former  promise.       See    Strasburg 
R.  Co.  v.  Bchternach   (1853),    21 
Pa.  St.  220;  s.  c.  60  Am.  Dec.  49; 
Thrasher  v.   Pike   County   R.  Co. 
(1861),  25  111.  393;    Mt.   Sterling 
Coal   Road   Co.   v.   Little    (1879), 
14  Bush,  429. 

89  Muncy  Traction,  etc.  Co.  v. 
Green  (1888),  143  Pa.  St.  269,  13 
Atl.  Rep.  747;  s.  c.  21  Am.  &  Eng. 
Corp.  Cas.  328;  s.  c.  12  Cent.  Rep. 
386.  Contra,  Cook  v.  Crittenden 
Bank,  25  Fed.  Rep.  544. 

80  Lake  Ontario,  etc.  R.  Co.  v. 
Curtiss   (1880),  80  N.  Y.  219. 
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§210.     Mode  of  application  and  allotment  of  shares. — The 

English  method  of  taking  shares  in  companies  having  capital 
stock  is  by  application,  allotment  and  notice,  the  latter  being  of 
the  essence  of  the  contract,'^  which  is  thereby  concluded,  and  the 
contract  dates  from  the  mailing  of  the  notice,'^  whether  it  ever 
reaches  the  allottee  or  not.'*  Accordingly,  in  order  to  constitute 
a  valid  allotment  of  shares,  there  must  be  an  application  followed 
by  allotment  and  communication  of  that  allotment  to  the  appli- 
cant. So  that  in  a  case  where  no  allotment  had  been  made  since 
application,  the  only  allotment  which  the  directors  had  resolved 
on  being  before  application,  there  was  held  to  be  no  contract,  apd 
the  allottee  was  considered  entitled  to  have  his  name  withdrawn 
from  the  register  of  shareholders."*  The  words  in  the  Compa- 
nies Clauses  Act,  "and  whose  name  shall  have  been  entered  on 
the  register  of  shareholders,"  °^  are  held  to  be  descriptive  merely 
and  not  to  make  registration  a  condition  precedent  to  liability 
as  a  shareholder.""  The  letter  of  allotment  is  required  to  be 
stamped."^  An  application  for  shares  may  be  withdrawn  at  any 
time  prior  to  allotment."* 


81  "Application  for  Shares,"  .12 
Sol.  J.  &  Rep.  172;  Pellatt's  Case, 
2  Ch.  527;  Gunn's  Case,  3  Cli.  40. 
Notice  to  an  agent  of  the  com- 
pany is  not  notice  to  the  allottee. 
Hebb's  Case,  4  Eg.  9;  In  re 
Pe'ruvian  Ry.  Co.,  L.  R.  4  Ch.  322; 
Ward's  Case,  L.  R.  10  Bq.  659. 
Contra,  Burke  v.  Lechmere,  L.  R. 
6  Q.  B.  297;  Thames  Tunnel  Co. 
v.  Sheldon,  6  Barn.  &  C.  341; 
In  re  Peruvian  Ry.  Co.,  L.  R.  4. 
Ch.  322,  where  It  is  said  that  if 
the  applicant  become  cognizant  of 
the  fact  of  allotment  by  other 
means  and  has  acted  or  permitted 
others  to  act  upon  the  assump- 
tion of  his  being  a  share-owner, 
he  is  estopped  to  object  that  he 
received  no  notification  of  allot- 
ment. 

92.Dunlop  V.  Higgins,  1  H.  L. 
381;  Harris'  Case,  7  Ch.  587. 

93  Harris'  Case,  7  Ch.  587; 
Townsend's  Case,  13  Eq.  148: 
Household  JPire  Co.  v.  Grant,  48 
L.  J.  Ex.  219;  s.  c.  4  Ex.  Div.  216; 
Steel's  Case,  28  W.  R.  241.  See, 
however,     British      &    American 


Telegraph  Co.  v.  Colson,  L.  R.  6 
Ex.  108. 

9*  In  re  Northern  Electric  Wire 
&  Cable  Manuf.  Co.,  Limited  (Ch. 
Div.  1890),  8  Ry.  &  Corp.  L.  J. 
177,  per  Kay,  J.  In  this  case,  the 
proceedings  on  the  part  of  the 
company  having  been  grossly  ir- 
regular, the  allottee  was  entitled 
to  have  his  deposit  returned  with 
interest  at  four  per  cent,  per  an- 
num from  the  date  of  payment, 
and  he  was  likewise  held  to  be 
entitled  to  the  costs  of  the  appli- 
cation. 

95  8  Vic.  ch.  16,  §  8. 

96  Wolverhampton,  etc.  Co.  v. 
Hawkesford,  7  Com.  B.  N.  S.  795, 
814;  Portal  ^.  Emmens,  1  C.  P. 
Div.  201,  664. 

9T  In  re  Northern  Electric  Wire, 
etc.  Co.  (Ch.  Div.  1890),  8  Ry.  & 
Corp.  L.  J.  177. 

98  In  re  Northern  Electric  Wire, 
etc  Co.  (Ch.  Div.  1890),  8  Ry.  & 
Corp.  L.  J.  177.  In  this  case,  on 
the  14th  of  August,  H.  verbally  in- 
formed the  managing  director  of 
the  company  that  he  intended  to 
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§  211.  Cash  deposit  on  subscription. — A  deposit  in  money 
to  the  amount  of  ten  per  cent,  of  the  subscription  is  required  to 
be  made  at  the  time  of  subscribing  by  the  New  York  "Stock  Cor- 
poration Law"  of  1890.^  Similar  requirements  are  found  in  the 
statutes  of  other  States,^  and  in  the  New  York  acts  of  which  the 
act  of  1890  is  a  consolidation.'  A  promissory  note,  negotiated  by 
the  company  and  met  by  the  subscriber  at  maturity,  has  been  held 
equivalent  to  a  cash  payment.*  It  is  doubtful,  however,  whether 
a  check  can  be  regarded  as  "money"  or  "cash"  within  the  mean- 
ing of  these  statutes.^  A  subscription  taken  in  violation  of  these 
statutory  provisions  cannot  be  enforced  by  the  corporation.'    The 


withdraw    his      application     for 
shares,   but  he  was  told  that  he 
must  communicate  with  the  com- 
pany.    H.  did  not,  however,  make 
any     communication    directly    to 
the    company,    but    wrote   to   the 
vendors    and    promoters    of    the 
company   withdrawing   his    appli- 
cation for  shares.     On  the  23d  of 
August  the  secretary  of  the  com- 
pany forwarded  to  H.  a  letter  of 
allotment  of  shares  dated  the  4th 
of  July  and  duly  stamped,  to  re- 
,  place  the  notice  sent  to  him  pre- 
viously,  and   asking   him  to   pay 
.  the    £  1   per  share   due   on  allot- 
ment.    Thereupon  H.  applied  un- 
der section  35  of  the  Companies 
Act  1862  to  have  the  register   of 
members  rectified  by  the  removal 
of  his  name  therefrom,  and  ask- 
ing  that  the   company  might  be 
,  ordered   to   repay   the   deposit   of 
£80  paid  by  him  upon  his  appli- 
cation for  shares,  which  he  had 
withdrawn,  and  interest  thereon. 
Ace.  Wilson's  Case,  20  L.  T.  N.  S. 
962;  Ram^gate,  etc.  Co.  v.  Monte- 
fiore,    L.    R.    1    Ex.    109;    In  re 
Bowron,  L.  R.  5  Ex.  428. 

IN.  y.  Laws  of  1890,  ch.  564, 
§4. 

2  E.  g.,  Va.  Code  of  1873,  ch.  57, 
§  3,  requiring  a  deposit  of  two 
dollars;  Note  to  Parker  v. 
Thomas,  81  Am.  Dec.  392,  397. 

3N.  Y.  Laws  of  1875,  ch.  611; 
N.  Y.  Laws  of  1850,  ch.  140,  §  4. 
lOgdensburg,    etc.     R.    Co.    v. 


Wooley,  3  Abb.  App.  Dec.  398. 
See  also  Vermont  Central  R.  Co. 
V.  Cloyes,  21  Vt.  30;  s.  c.  1  Am. 
R.  Cas.  226.  Of.  East  New  York, 
etc.  R.  Co.  V.  Lighthall,  6  Robt. 
(N.  Y.)  407. 

B  In  California  payment  may  be 
by  check.  People  v.  Stockton, 
etc.  R.  Co.,  45  Cal.  306.  The  same 
has  been  held  by  the  inferior 
courts  in  New  York.  In  re 
Staten  Island  Rapid  Transit  R. 
Co.,  37  Hun,  422;  Thorp  v.  Wood- 
hull,  1  Sandf.  Ch.  411.  Cf,.  Comins 
V.  Coe,  117  Mass.  45.  But  the 
New  York  court  of  appeals  has 
held  contra..  Durant  v.  Aben- 
droth,  69  N.  Y.  148.  Cf.  Excelsior 
Grain  Binder  Co.  v.  Stayner,  25 
Hun,  91;  s.  c.  61  How.  Pr.  456; 
affirming  s.  c.  58  How.  Pr.  273. 
In  this  case  a  subscriber  to  the 
stock  of  a  corporation  organized 
under  New  York  Laws  1875,  ch. 
611,  paid  ten  per  cent,  of  the 
amount  of  his  subscription  by 
check,  but  stopped  payment 
of  the  check  so  that  the 
amount  was  never  actually  paid; 
and  it  was  helld  that  an  action 
could  not  be  maintained  against 
him  upon  his  subscription. 

6  Excelsior  Binder  Co.  v.  Stay- 
ner, 25  Hun,  91;  s.  c.  61  How.  Pr. 
456;  affirming  s.  c.  58  How.  Pri 
273;  Beach  v.  Smith,  30  N.  Y.  116; 
Black  River,  etc.  R.  Co.  v.  Clark, 
25  N.  Y.  208;  Croker  v.  Crane,  21 
Wend.  211. 
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subscription  and  the  payment  of  the  ten  per  cent,  must  both  con- 
cur to  satisfy  the  requirements  of  the  statute.'  A  subscription 
unaccompanied  by  the  required  ten  per  cent,  of  the  par  value  in 
cash  is  void.*  It  has  been  said,  however,  that  a  subscription  is  not 
invalid  because  a  short  interval  of  time  occurs  between  the  actual 
signing  of  the  subscription-book  and  the  payment  of  the  money ;  " 
and  it  has  also  been  held  that  the  failure  to  pay  the  necessary  per- 
centage at  the  time  of  the  subscription  furnishes  the- subscriber 
with  no  defense,  on  the  principle  that  no  man  will  be  permitted 
to  take  advantage  of  his  own  wrong.^"  But  in  New  York  and 
Pennsylvania  a  failure  to  comply  with  the  requirement  may  be 
pleaded  in  defense  to  actions  to  enforce  subscriptions.^^    A  few 


Terry  v.  Hoadley,  19  Abb.  N. 
C.  76. 

8  Perry  v.  Hoadley,  19  Abb.  N. 
C.  76. 

9  Excelsior  Grain  Binder  Co.  v. 
Stayner,  25  Hun,  91;  s.  c.  61  How. 
Pr.  456;  affirming  s.  c.  58  How. 
Pr.  273. 

10  Vicksburgh,  S.  &  T.  R.  Co.  v. 
McKean,  12  La.  Ann.  638;  Henry 
V.  Vermillion  &  A.  R.  Co.,  17  Ohio, 
187;  Swartwout  v.  Michigan,  etc. 
R.  Co.,  24  Mich.  389;  Lake  On- 
tario, etc.  R.  Co.  V.  Mason,  16  N. 
Y.  451;  Illinois  River  R.  Co.  v. 
Zimmer,  20  111.  654;  Oler  v.  Balti- 
more, etc.  R.  Co.,  41  Md.  583; 
Pittsburgh,  etc.  R.  Co.  v.  Apple- 
gate,  21  W.  Va.  172;  Haywood, 
etc.  R.  Co.  V.  Bryan,  6  Jones  L. 
(N.  C.)  82;  Barrington  v.  Missis- 
sippi, etc.  R.  Co.,  32  Miss.  370; 
Wright  V.  Shelby  R.  Co.,  16  B. 
Mon.  4;  Minnesota,  etc.  Ry.  Co.  v. 
Bassett,  20  Minn.  535;  Mitchell 
V.  Rome  R.  Co.,  17  Ga.  574: 
Spartanburg,  etc.  R.  Co.  v.  EJzell, 
14  S.  C.  281;  Stiiart  v.  Valley  R. 
Co.,  32  Gratt.  146;  Fiser  v. 
Mississippi,  etc.  R.  Co.,  32  Miss. 
359;  Selma,  etc.  R.  Co.  v.  Round- 
tree,  7  Ala.  670;  Chamberlain  v. 
Painesville,  etc.  R.  Co.,  15  Ohio 
St.  225;  Klein  v.  Alton,  etc.  R. 
Co.,  13  111.  514;  Ryder  v.  Alton, 
etc.  R.  Co.,  13  111.  516;  Ashtabula, 
etc.  R.  Co,  V.  Smith,  15  Ohio  St. 
328;  "Subscriptions  to  the  Capital 


Stock  of  Corporations,"  by  James 
M.  Kerr  (1889),  6  Ry.  &  Corp.  L. 
J.  422.  Gf.  People  v.  Stockton, 
etc.  R.  Co.,  45  Cal.  306;  McRea  v. 
Russell,  12  Ired.  224;  Vermont 
Central  R.  Co.  v.  Cloyes,  21  Vt. 
'30;  Hall  v.  Selma,  etc.  R.  Co.,  6 
Ala.  741;  Greenville,  etc.  R.  Co. 
V.  Woodsides,  5  Rich.  L.  (S.  O 
145;  Blair  v.  Rutherford,  31  Tex. 
465;  Garrett  v.  Dillsburg,  etc.  R. 
Co.,  78  Pa.  St.  465. 

11  Hibernia  Turnpike  Co.  v. 
Henderson,  8  Serg.  &  R.  219; 
s.  c.  11  Am.  Dec;  593;  Leighty  v. 
Susquehanna,  etc.  Turnpike  Co., 
14  Serg.  &  R.  434;  Boyd  v.  Peach 
Bottom  Ry.  Co.,  90  Pa.  St.  49; 
New  York,  etc.  R.  Co.  v.  Van 
Horn,  57  N.  Y.  473;  Jenkins  v. 
Union  Turnpike  Co.,  1  Caines' 
Cas.  in  Error,  86,  reversing  s.  c. 
1  Caines'  Rep.  381;  Excelsior 
Grain  Binder  Co.  v.  Stayner,  25 
Hun,  91;  Stephens  v.  Fox,  83  N. 
Y.  313,  316,  317;  Black  River,  etc. 
R.  Co.  V.  Clarke,  25  N.  Y.  208. 
Gf.  Rensselaer,  etc.  Co.  v.  Bar- 
ton, 16  N.  Y.  457,  doubting  Jen- 
kins v.  Union  Turnpike  Co.,  1 
Caines'  Cas.  in  Error,  86,  supra: 
Lake  Ontario,  etc.  R.  Co.  v.  Ma- 
son, 16  N.  Y.  451;  Croker  v. 
Crane,  21  Wend.  211;  Thorp  v. 
WoodhuU,  1  Sand.  Ch.  411;  East- 
ern Plank  Road  Co.  v.  Vaughan, 
14  N.  Y.  546;  Highland  Turnpike 
Co.  v.  McKean,  11  Johns.  98;  Gg- 
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cases  in  other  States  follow  the  New  York  and  Pennsylvania 
rule.^^  In  England  the  authorities  are  conflicting,  but  it  is 
thought  that  the  only  effect  of  a  failure  to  make  the  cash  deposit 
•is  to  restrict  the  subscriber's  right  to  transfer  his  shares.^^ 

§  212.    Effect  of  legislation  upon  agreement  of  subscription. 
Non-essential  irregularities  in  the  subscription  may  be  cured  by 
legislative  enactment.^*     The  extension  by  the  legislature  of  the 
time  allowed  by  a  railroad  company's  charter  in  which  to  build 
the  road  will  not  release  the  subscribers  to  stock.^^    Where  at  the 
time  a  contract  of  subscription  was  made  under  an  agreement 
that  payment  should  be  made  in  property,  the  laws  of  the  State 
permitted  contracts  of  that  character,  but  subsequently,  before 
the  organization  of  the  company,  a  change  in  the  code  of  the 
State  required  payments  of  subscriptions  to  be  made  in  money, 
it  was  held  that  the  subscription,  not  having  been  accepted  by  the 
company  before  it  had  become  illegal,  could  not  be  enforced.^® 
But  a  statute  in  respect  of  subscriptions  to  the  stock  of  compa- 
nies, not  prescribing  the  form  in  which  they  shall  be  made,  does 
not  invalidate  a  contract  of  that  character  which  would  be  Valid 
at  common  law.^'     A  subsequent  reduction  of  the  capital  stock 
by  the  legislature  to  the  amount  actually  subscribed  cannot  re- 
lieve prior  subscriptions  from  the  implied  condition  that  the  full 
amount  originally  fixed  be  taken.^*    The  legislature  may  impart 

densburgh,  etc.  R.  Co.  t.  Wooley,  Bast  Gloucestershire    Ry.    Co.   v. 

3  Abb.  Ct.  of  App.  398;    Ogdens-  Bartholomew,  L.  R.  3  Ex.  15;  Mc- 

burgh,   etc.  R.   Co.    v.    Frost,    21  Bwen  v.   West   London,   etc.  Co., 

BE^rb.     541.     But    only     uncondi-  6    Ch.    655.     But    see   Eustace   v. 

tional     subscriptions,     taken    by  Dublin  Trunk  Ry.  Co.,  6  Eg.  182, 

commissioners   after  the  incorpo-  and  McElwraith  v.  Dublin  Grand 

ration   of   the   company,    may   be  Trunk  Ry.  Co.,  7  Ch.  134,  holding 

thus  impeached.    Hanover,  etc.  R.  that  the  allottee  can  not  be  com- 

Co.  Y.  Haldeman,   82  Pa.   St.  36;  polled  to  take  the  shares. 

Garrett  v.  Dillsburg,  etc.  R.  Co.,  i*Rice  v.  Rock  Island,  etc.  R. 

78   Pa.    St.   465;    Beach   on   Rail-  Co.,  21  III.  93;  Clark  v.  Mononga- 

ways,  §  126;  Philadelphia,  etc.  R.  hela   Navigation    Co.,     10  -Watts, 

Co.   v.   Hickman,   28   Pa.    St.   318.  364.     Contra,  New  York,    etc.    R. 

Of.  Butcher   v.   Dillsburg,  etc.  R.  Co.   v.   Van  Horn,   57  N.  Y.  473; 

Co.,  76  Pa.  St.  306.  Richmond,  etc.  Co.  v.  Clarke,  61 

12  People   V.   Chambers,   42  Cal.  Me.  351. 

201;    Farmers,'  etc.  Bank  v.  Nel-  is  Jacks  v.  Helena,  "41  Ark.  213. 

son,  12  Md.  35;  Taggart  v.  West-  i«  Knox    v.    Childersburg   Land 
em  Maryland  R.  Co.,  24  Md.  588;    i  Co.   (1889),  86  Ala.  180. 

Charlotte,  etc.  R.  Co.  v.  Blakeley,  i7  Buffalo  &  Jamestown  R.  Co. 

3  Strobh.  Bq.  245;  Wood  v.  Coosa,  v.  GifEord,  87  N.  Y.  294. 

etc.  R.  Co.,  32  Ga.  273.  is  oidtown,  etc.  R.  Co.  v.  Veazie, 

"Purdey's  Case,  16  W.  R.  660;  39  Me.  571. 
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validity  to  a  municipal  subscription  made  without  its  authority, 
provided  it  would  have  had  power  in  the  first  instance  to  author- 
ize it,^°  unless  special  remedial  legislation  of  this  character  be 
prohibited  by  the  constitution  of  the  State.^" 

§  213.  Effect  of  consolidation  upon  agreement  to  subscribe. 
If  the  consolidated  corporation  has  complied  with  the  law  author- 
izing the  consolidation,  it  succeeds  to  the  rights  of  the  merged 
companies  under  subscriptions  to  their  stock,^^  but  a  consolida- 
tion of  one  corporation  with  another  releases  dissenting  sub- 
scribers who  agreed  to  take  shares  at  a  time  when  consolidation 
was  not  authorized  either  by  the  charters  of  the  companies  or  by 
some  existing  statute,  and  it  iS'  immaterial  that  the  union  may  be 
authorized  by  a  subsequent  amendment  of  the  charters  or,  by  a 
statute  thereafter  enacted. ^^    The  fact  that  the  consolidated  com- 


19  Grenada  County  v.  Brogden, 
112  tr.  S.  261;  Anderson  t.  Santa 
Anna,  116  U.  S.  365;  Thompson' v. 
Perrine,  106  U.  S.  589;  National 
Bank  v.  Yankton  Co.,  101  U.  S. 
129;  Thompson  v.  Lee  County,  3 
Wall.  377;  Beloit  v.  Morgan,  7 
Wall.  619;  St.  Joseph  v.  Rogers, 
16  Wall.  663;  Cooper  v.  Thomp- 
son, 13  Blatchf.  434;  Perrine  v. 
Thompson,  17  Blatchf.  18;  Hor- 
ton  V.  Thompson,  7  Hun,  452; 
Rogers  v.  Smith,  5  Hun,  475;  Du- 
aneshurgh  v.  Jenkins,  57  N.  Y. 
188,  where  the  court  said:  "As 
it  might  have  authorized  action  in 
this  way  and  on  these  conditions 
by  the  town  originally,  I  see  no 
objection  to  giving  effect  to  its 
ratification  of  the  action  of  the 
town,  and  holding  Its  consent, 
thus  expressed,  effectual."  Ace. 
Williams  v.  Duanesburgh,  66  N. 
Y.  129;  People  v.  Mitchell,  35  N. 
Y.  522;  Gelpecke  v.  Dubuque,  1 
Wall.  253;  Dows  v.  Town  of  Elm- 
wood,  34  Fed.  Rep.  114;  Leslie  v. 
TJrbana,  2  Biss.  435;  Duanes- 
burgh V.  Jenkins,  57  N.  Y.  188, 
restricting  People  v.  Batchellor, 
53  N.  Y.  131,  to  the  circumstances 
of  that  particular  case.  Cf.  Hays 
V.  Holly  Springs,  114  U.  S.  120; 
Bolles  V.  To\tn  of  Brimfield,  laO 
v.  S.  759.    The  decisions  in  the 


United  States  Supreme  Court  to 
the  contrary  (see  Elmwood  v. 
Morey,  92  U.  S.  289),  do  not  ex- 
press the  prevailing  doctrine  of 
the  court,  but  simply  follow  the 
decisions  of  the  appellate  court 
in  the  State  in  which  the  case 
arose.  Wood's  Railway  Law,  § 
113,  note. 

2oHorton  v.  Thompson,  71  N. 
Y.  520. 

2iTuttle  V.  Michigan,  etc.  R. 
Co.,  35  Mich.  247;  Gaddis  v.  Rich- 
land County,  92  111.  114;  William 
V.  Roberts,  88  111.  11;  Marshall  v. 
Selliman,.  61  111.  218;  Richland 
County  V.  People,  3  111.  App.  210. 

22  Illinois,  etc.  R.  Co.  v.  Cook, 
2S  111.  237;  Lauman  v.  Lebanon 
Val.  R.  Co.,  30  Pa.  St.  42;  Gard- 
ner V.  Hamilton,  33  N.  Y.  421; 
Midland,  etc.  Ry.  v.  Leech,  3  H. 
L.  872;  Cook,  etc.  R.  Co.  v.  Pater- 
son,  18  C.  B.  414;  Shelbyville,  etc. 
Turnpike  Co.  v.  Barnes,  42  Ind. 
498;  State  v.  Bailey,  16  Ind.  46; 
s.  c.  79  Am.  Dec.  405;  Harshman 
V.  Bates  County,  92  U.  S.  569; 
Martin  v.  Junction  R.  Co.,  12  Ind. 
605;  McCray  v.  Junction  R.  Co., 
9  Ind.  356;  Blsh  v.  Johnson,  21 
Ind.  299;  Hanna  v.  Cincinnati, 
etc.  R.  Co.,  20  Ind.  30;  Sprague 
v.  Illinois  River  R.  Co.,  19  111. 
174;  Bishop  v.  Brainerd,  28  Conn. 
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pany  bears  the  same  name  as  the  original  compapy  does  not 
change  the  rule."^  Even  though  consolidation  may  have  been 
authorized  at  the  time  the  subscription  contract  was  made,  a  dis- 
senting subscriber  cannot  be  held  liable  thereon,  if  the  effect  of 
the  consolidation  is  to  work  a  material  alteration  in  the  original 
purpose  for  which  the  company  was  formed.^*  It  is  not  necessary 
that  the  subscribers'  consent  be  expressly  given.  It  may  be  pre- 
sumed from  such  acts  as  taking  stock  in  the  new  corporation 
formed  by  the  consolidation.'"'  By  a  converse  rule  to  the  gen- 
eral doctrine,  the  consolidated  company  cannot  release  a  sub- 
scriber to  one  of  the  original  companies  from  his  liability  to  cor- 
porate creditors  by  acquiescing  in  a  devise  whereby  he  seeks  to 
evade  it.^°  If  a  subscription  be  induced  by  promises  on  the  part 
of  the  corporation  which  it  fails  to  fulfil,  the  contract  is  not  en- 
forceable, since  there  is  held  to  be  a  failure  of  consideration."^ 
Thus,  where  a  railway  company,  by  a  promise  of  collateral  securi- 
ties, induced  a  party  to  subscribe  to  a  road  it  proposed  to  build, 
and,  after  part  payment  on  the  subscription,  placed  the  collaterals 
beyond  the  reach  of  the  subscribers,  in  violation  of  the  original 
agreement,  he  was  declared  Relieved  from  his  obligations."* 

§  214.  Construction,  of  the  contract. — The  same  rules  are 
generally  applicable  in  the  construction  of  contracts  of  subscrip- 
tion to  the  capital  stock  of  companies  as  control  the  construction 
of  other  ordinary  contracts,  the  aim  of  the  court  being  always  to 
discover  the  intent  and  meaning  of  the  parties  as  indicated  by 
the  language  employed  by  them,  taken  in  connection  with  the  cir- 
cumstances attending  each  particular  case."' 

289.     Cf.  Mansfield,  etc.  R.  Co.  v.  as  Cravens   v.   Eagle  Cotton  M. 

Stout,   26  Ohio    St.    241;    Illinois  Co.    (1889),    120    Ind.    600;    s.   c. 

River  R.   Co.   v.   Zimmer,   20   111.  6  Ry.  &  Corp.  L.  J.  411;   Detroit, 

654.  etc.  R.  Co.  v.    Starnes,    38    Mich. 

23  Shelhyville,  etc.  Co.  v.  Barnes,  698;  Beach  on  Railways,  p  99.   In 

42  Ind.  498.  the   case   first   cited   the  plaintiff 

21  Illinois   Grand  Trunk  R.  Co.  corporation  was  organized  for  the 

V.  Cook,  29  111.  237.  purpose  of  acquiring  and  operat- 

26  Fisher  v.  Evansville,  etc.  R.  ing  a  cotton  mill,  a  proposition 
Co.,  7  Ind.  407.  by  another  corporation  to  sell  its 
.  26  Bouton  V.  Dement  (1887),  123  cotton  mill  and  plant  being  at  the 
111.  142.  time  under  consideration  by  the 

27  Burrows  v.  Smith,  10  N.  Y.  incorporators  of  plaintiff,  and  de- 
550.  Cf.  Kennedy  v.  Panama,  etc.  lendant  subscribed  to  plaintiff's 
Co.,  L.  R.  2  Q.  B.  580.  capital    stock    on    condition  that 

2s  Reusens  v.  Mexican  National  the  subscription  was  not  to  be 
Construction  Co..  22  Fed.  Rep.  payable  until  the  contract  with 
522.  the    other    corporation    had   beea 
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Subscription  paper. — The  usual  subscription  paper  signed  by 
those  who  agree  to  take  shares  in  the  corporation  to  be  formed, 
is  generally  construed  to  be  a  contract,  not  of  the  subscribers  with 
one  another,  but  with  the  corporation  when  formed.'"  "The 
prcxnise  of  each  subscriber  'to  and  with  each  other'  is  not  a  con- 
tract capable  of  being  enforced,  or  intended  to  operate  literally  as 
a  contract  to  be  enforced  between  each  subscriber  and  each  other 
who  may  haVe  signed  previously,  or  who  should  sign  afterwards, 
nor  between  each  subscriber  and  all  the  others  collectively  as  in- 
dividuals. The  undertaking  is  inchoate  and  incomplete  as  a  con- 
tract until  the  contemplated  organization  is  effected,  or  the  mut- 
ual agent  constituted  to  represent  the  association  of  individual 
rights  in  accepting  and  acting  upon  the  propositions  offered  by 
the  several  stibscriptions.  When  thus  accepted,  the  promise  may 
be  construed  to  have  legal  effect  according  to  its  purpose  and  in- 
tent, and  the  practical  necessity  of  the  case,  to  wit,  as  a  contract 
with  the  common  representative,  of  the  several  associates."  °^ 

§  215.  Intention  of  the  parties  is  to  govern  the  contract. — 
The  rule  that  a  formal  written  contract,  which  appears  upon  its 
face  to  be  complete,  cannot  be  enlarged,  modified  or  contradicted 
by  proof  of  prior  or  contemporaneous  parol  negotiations  or  agree- 
ments, is  abundantly  settled,  and  receives  the  fullest  recognition 
in  the  decisions  of  the  courts.'^  It  is  equally  well  settled,  how- 
ratified  by  a  majority  of  the  vided.  One  who  has  contracted 
stockholders.  Mitchell,  J.,  de-  with  a  corporation  as  such  is 
livering  the  opinion  of  the  court,  estopped  to  deny  its  legal  exis- 
held  in  an  action  to  enforce  de-  tence.  For  examples  of  the  con- 
fendant's  subscription,  where  he  struction  of  conditional  contracts 
defended  on  the  ground  that  the  of  subscription  see:  Berryman  v. 
terms  of  contract  between  the  Cincinnati,  etc.  R.  Co.,  14  Bush, 
two  corporations  had  been  755;  People  v.  Holden,  82  111.  93; 
changed,  that  it  was  competent  Connecticut,  etc.  R.  Co.  v.  Baxter, 
for  plaintiff  to  show  that  no  con-  32  Vt.  SOS;  Iowa,  etc.  Ry.  Co.  v. 
tract  had  been  consummated  at  Bliobenes,  41  Iowa,  267;  Court- 
the  time  of  defendant's  subscrip-  right  v.  Strickler,  37  Iowa,  382; 
tion,  and  that  it  was  apparent  that  Beach  on  Railways,  §  99. 
the  contract  referred  to  was  only  so  Trustees  v.  Davis,    11    Mass. 

contemplated.    Under  such  a  sub-      113,  6  Am.  Dec.  162. 
scription  it  is  not  a  condition  pre-  si  Bryant's   Pond,    etc.   v.    Felt, 

cedent     to     defendant's     liability      87  Me.  234,  47  Am.  St.  Rep.  323; 
that   plaintiff   shall   enter   into   a      Athol  Music  Hall    Co.    v.    Carey, 
contract  of  a  particular  kind  with      116  Mass.  473. 
the  other  corporation,  and  In  an  32  Cravens  v.  Eagle  Cotton    M. 

action  to  enforce  his  subscription  Co.  (1889),  120  Ind.  600;  s.  c.  6 
he  can  not  assail  a  contract  there-  Ry.  &  Corp.  L.  J.  411;  Manufactur- 
after  jnade  with  the  corporation,  Ing  Co.  v.  Forsyth,  108  Ind.  334; 
•which   has   been   ratified   as   pro-      Carr     v.     Hays,     110     Ind.     408; 
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ever,  that  the  first  duty  of  the  court  in  interpreting  a  contract  is 
to  discover  the  intention  of  the  parties,  and  while  that  must  be 
done  solely  by  considering  the  meaning  of  the  language  em- 
ployed in  the  instrument,  yet  when  the  terms  employed  are  sus- 
ceptible of  more  than  one  meaning,  it  is  the  duty  of  the  court  not 
only  to  regard  the  nature  of  the  instrument,  but  also  to  inform 
itself  of  the  circumstances  which  surrounded  the  parties  at  the 
time,  so  as  to  interpret  the  language  employed  from  the  stand- 
point which  the  parties  occupied  when  they  executed  the  con- 
tract." Circumstances  which  afterwards  arose,  are  not  to  be  con- 
sidered in  construing  its  meaning.'*  If  the  words  of  the  instru- 
ment are  clear  in  themselves,  it  must  be  construed  accordingly; 
but  if  they  are  susceptible  of  more  meanings  than  one,  the  court 
must  avail  itself  of  the  light  enjoyed  by  the  parties  when  the  con- 
tract was  executed,  so  as  to  arrive  at  the  meaning  of  the  words 
and  give  them  a  correct  application  to  the  persons  and  things  de- 
scribed.'" The  court  may  not  deviate  therefrom,  on  account 
of  the  contract  so  interpreted  being  unwise  for  either  party.'" 
Where  the  language  employed  admits  of  more  than  one  construc- 
tion, one  of  which  renders  the  contract  insensible,  that  construc- 
tion will  be  adopted  which  will  give  effect  to  the  contract,  and 
in  cases  of  doubt  the  practical  construction  which  the  parties 
themselves  have  given  it  will  be  of  great,  if  not  controlling,  in- 
fluence.'^ Accordingly,  it  is  essential  in  order  that  the  contract 
of  subscription  may  be  intelligently  applied  to  the  collateral  mat- 
ters therein  referred  to,  that  the  court  should  be  informed  of  the 
circumstances  existing  at  the  time  the  subscription  was  made.'* 

Tucker  v.   Tucker,   113   Ind.   272.  J.  411,  citing  Springsteen  v.  Sam- 

Yide  infra,  §  256.  son,  32  N.  Y.  703. 

33  Cravens  v.  Eagle  (1889),  120  ss Memphis,  etc.  R.  Co.  v. 
Ind.    6,    16    Am.    St.    Rep.    299;  Thompson,  24  Kan.  170. 

Heath     V.     West,     68     Ind.     548;  st  Cravens  v.  Eagle  Cotton  Mills 

Ketcham    v.    Coal    Co.,    88    Ind.  Co.   (Ind.  1889),  6  Ry.  &  Corp.  L. 

529;  Nash  v.  Towne,  5  Wall.  689-  J.  411;   Ashtabula,  etc.  R.  Go.  v. 

699;    Scott   v.    United    States,    12  Smith,  15  Ohio  St.  328;   Reissner 

Wall.  443;    Canal  Co.  v.  Hill,   15  v.  Oxley,    80    Ind.    580;    Lyles  v. 

Wall.  94;   Reed  v.  Insurance  Co.,  Lescher,  108  Ind.  382;  Chicago  v. 

95  U.  S.  23;   Reynolds    v.    lasur-  Sheldon,  9  Wall.  50. 

ance  Co.,  47  N.  Y.  597.  38  Cravens  v.  Eagle  Cotton  Mills 

34  Detroit,  etc.  R.  Co.  v.  Starnes,  Co.  (1889),  120  Ind.  600;  s.  o.  6 
38  Mich.  698;  Monadnock  R.  Co.  Ry.  &  Corp.  L.  J.  411,  413,  where 
V.  Felt,  52  N.  H.  379.  Mitchell,  J.,  delivering  the  opinion 

35  Cravens  v.  Eagle  Cotton  Mills  of  the  court,  continued:  "It  was 
Co.  (Ind.  1889),  6  Ry.  &  Corp.  L.  therefore      competent      for      the 
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The  meaning  of  an  ambiguous  contract  is  a  question  of  fact  for 
the  jury.'"  i 

Lex  loci  contractu. — The  validity  and  effect  of  the  contract  de- 
pends upon  the  law  of  the  State  creating  the  corporaticMi,  unless 
payment  is  to  be  made  elsewhere.*" 


B. 

WHO  MAY,  RECEIVE  SUBSCRITIONS,  AND  WHO   MAY  SUBSCRIBE. 

§  2i6.  Who  may  receive  subscriptions, — It  is  essential  to 
the  validity  of  a  subscription  that  it  be  taken  by  a  person  author- 
ized to  receive  it.*^  The  company  is  under  no  obligation  to  ac- 
cept subscriptions  taken  by  an  unauthorized  agent.*^  A  corpo- 
ration or  its  board  of  directors  may  authorize  any  person  it  may 
choose  to  receive  subscriptions.**  If  it  ratify  his  act  in  receiv- 
ing subscriptions,  the  contract  will  be  then  complete.**  And  it 
may  ratify  a  subscription  received  by  a  person  who  had -no  previ- 
ous authority  to  receive  it.*°    Acceptance  of  it  or  other  recogni- 


plaintiff,  -when  the  appellant 
claimed  exoneration  from  his  sub- 
scription, on  the  ground,  that  the 
contract  between  the  two  com- 
panies in  respect  to  the  amount  of 
stock  which  the  Pittsburgh  com- 
pany had  agreed  to  subscribe,  or 
the  terms  upon  which  it  had 
agreed  to  sell  Its  mills,  had  been 
changed,  or  that  the  agreement 
had  been  varied  in  any  other  re- 
spect, to  show  that  no  contract 
had  in  fact  been  consummated, 
and  that  the  situation  of  the  par- 
ties was  such  as  to  make  It  ap- 
parent that  the  contract  referred 
to  was  one  that  might  possibly  be 
made  in  the  future.  This  in  no 
way  tended  to  alter  or  modify  the 
contract  of  subscription,  but  to 
give  it  intelligent  application  to 
the  collateral  matters  to  which  It 
referred." 

39  Connecticut  R.  Co.  v.  Baxter, 
32  Vt.  805. 

40  Penobscot,  etc.  Co.  v.  Bart- 
lett,  78  Mass.  244;  Fish  v.  Smith; 
73  Conn.  377;  Bank  of  China  v. 
Morse,  44  App.  Div.    (N.  Y.)   435. 

«  Walker  v.  Mobile,  etc.  R.  Co., 


34  Miss.  245;  Essex  Turnpike  Cor- 
poration V.  Collins,  9  Mass.  292; 
Carlisle  v.  Saginaw  Val.  &  St.  Li. 
R.  Co.,  27  Mich.  315;  Shurtz  v. 
Schoolcraft  &  T.  R.  Co.,  9  Mich. 
269;  Troy  &  B.  R.  Co.  v.  Warren, 
18  Barb.  310;  Grangers'  Market 
Co.  V.  Vinson,  6  Oregon,  174; 
'  Northeastern  R.  Co.  v.  Rodrlgues, 
10  Rich.  (S.  C.)  278;  Howard's 
Case,  L.  R.  1  Ch.  App.  561. 

*2  Walker  v.  Mobile,  etc.  R.  Co., 
34  Miss.  245;  Taggart  v.  Western, 
etc.  R.  Co.,  24  Md.  563;  Mobile, 
etc.  R.  Co.  V.  Yandal,  5  Sneed 
(Tenn.),  294;  Melvln  v.  Haitt,  52 
N.  H.  61.  Compare,  as  to  accept- 
ance of  such  subscriptions,  Mans- 
field, etc.  R.  Co.  V.  Brown,  26  Ohio 
St.  223,  where  It  is  held  that  ac- 
ceptance may  be  shown  by  parol. 

43  Lohman  v.  New  York,  etc. 
Co.,  2  Sandf.  (N.  Y.)  39;  East- 
ern R.  Co.  V.  Rodrlgues,  10  Rich. 
Law  (S.  C),  278.    , 

44  Walker  v.  Mobile,  etc.  R.  Co., 
34  Mich.  245. 

45  Scarlett  v.  Academy  of  Music, 
etc.,  46  Md.  132. 
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tion  of  it  will  make  it  binding  upon  the  corporation.^"  Agents 
appointed  to  receive  subscriptions  have  no  authority  to  make  spe- 
cial terms,  or  modify,  or  rescind  the  contract.*^ 

§  217.  Commissioners  appointed  to  receive  subscriptions. — 
Where  the  charter  appoints  commissioners  to  open  subscrip- 
tion books  and  receive  subscriptions,  their  acts  are  not  discre- 
tionary, but  are  merely  ministerial,  and  may  be  done  by  agent  or 
deputy.*'  In  such  case  of  appointment  of  commissioners  they  are 
generally  required  to  give  public  notice  of  the  time  of  opening  the 
books  for  subscription.  They  may  themselves  subscribe  for  shares 
but  not  to  the  exclusion  of  others  wishing  to  subscribe.*'  It  has 
been  questioned  whether,  when  the  statute  provides  for  the  tak- 
ing of  subscriptions  by  commissioners,  those  given  to  other  per- 
sons will  be  binding;  and  there  are  some  authorities  which  hold 
that  they  will  not.^"  The  better  rule,  however,  seems  to  be  that 
statutory  provisions  for  commissioners  are  directory  rather  than 
mandatory,  and  that  subscriptions  taken  by  other  persons,  duly 
authorized,  or  whose  acts  are  subsequently  ratified,  are  valid  and 
binding  upon  the  parties."^  The  New  York  "Stock  Corporation 
Law"  of  i8go  provides  that  if  the  whole  capital  stock  be  not  sub- 
scribed at  the  time  of  filing  the  certificate,,  the  directors  may  con- 
tinue to  take  subscriptions  upon  giving  notice  thereof."^  Persons 
taking  subscriptions  may  incur  personal  liability  by  failing  to  de- 
liver them  to  the  company."^    Although  the  statute  provide  for 

*8Taggart  v.  Western,  etc.  Co.,  32  Gratt.  146;  "Webster  v.  TJpton, 

24  Md.  563,  89  Am.  Dec.  760;  Jef-  91  XT.  S.  65;   Upton  v.  Tribilcock, 

ferson  v.  Hewitt,  103  Cal.  624.  91  U.  S.  45. 

■47  Farmers,'   etc.    Bank  v.   Nel-  b2  n.  Y.  Laws  of  1890,  ch.  564, 

son,  12  Md.  35;  Lowe  v.  Edgefield,  §  41. 

etc.  Co.,  1  Head   (Tenn.),  659.  bs  in  People's    Brewing    Co.    v. 

48  Crocker  v.  Crane,  21  Wend.  Boebinger  (1888),  40  La.  Ann. 
(N.  Y.)  211,  34  Am.  Dec.  228;  277,  the  defendants  were  sued  to 
Saugatuck  Bridge  Co.  v.  Town  of  deliver  a  list  containing  subscrip- 
Westport,  39  Conn.  337.  tions  of  various  parties  to  eight 

49  Atty.-Gen.  v.  Stevens,  1  N.  J.  hundred  shares  of  the  stock  of 
Eq.  369,  22  Am.  Dec.  526.  plaintiff   corporation   of  the   face 

60  Troy  &  B.  R.  Co.  v.  Tibblts,  value  of  fifty    dollars    per  share, 

18  Barb.  297;   Field  v.  Cooks,  16  and,   in   default  of    delivery,   for 

La.  Ann.  153;  Parker  v.  Northern  judgment  condemning  them  to  pay 

Cent.  M.    R.    Co.,    33    Mich.  23;  the  value  of  the  list.     But  it  was 

Unity  Ins.  Co.  v.  Cram,  43  N.  H.  held  that  their  liability  could  not 

g3g  exceed  an  obligation  to  discharge 

51  Buffalo  &  J.  R.  Co.  V.  Gifford,  the  liabilities  of    the    subscribers 

87  N.  Y.  294.     See  also  Buffalo  &  in  accordance  with  the  terms  of 

N    Y.   City  R.  Co.  V.  Dudley,   14  their    subscriptions,    and    that   a 

K  Y  336;  Stuart  v.  Valley  R.  Co.,  judgment  for  $40,000  cash,  where 
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subscriptions  to  be  made  through  commissioners,  those  made  in 
another  way  are  not  necessarily  void."*  Commissioners  appointed 
under  a  statute  to  take  subscriptions  and  to  make  distribution  and 
allotment  of  shares,  in  the  performance  of  the  former  duty  exer- 
cise a  ministerial  function;  in  the  latter,  a  judicial;  and  when 
acting  judicially,  it  is  essential  that  all  of  them  be  present,  other- 
wise the  distribution  of  shares  is  void.°°  While  the  organization 
of  the  company  cannot  be  effected  until  the  commissioners  have 
received  subscriptions  and  allotted  shares  of  the  requisite  amount 
for  the  beginning  of  operations,^''  they  have  only  such  general 
powers  as  are  requisite  to  render  valid  the  subscriptions  made 
through  them ;  and  upon  the  organization  of  the  corporation  their 
powers  and  duties  are  terminated.'*''  The  commissioners  may 
themselves  subscribe  for  the  stock  of  the  company,^*  provided 
they  allow  themselves  no  priority.  The  books  must  be  open,  and 
the  public  must  have  an  opportunity  to  subscribe.  No  subscrip- 
tion can  be  lawfully  taken  with  closed  doors.^'  In  Pennsylvania 
commissioners  are  held  to  have  no  authority  to  accept  conditional 
subscriptions ;  °"  while  in  other  States  conditions  may  be  annexed 
to  subscriptions  whether  made  before  commissioners  or  taken  by 
agents  of  the  company.®^  But  delivery  of  an  escrow  subscription 
to  a  commissioner  will  render  the  contract  absolute.'^    The  fact 


the  subscriptions  were  on  credit,  229;  Croker  v.  Crane,  21  Wend, 
and  without  reserving  their  right  211;  s.  c.  34  Am.  Dec.  228;  Pen- 
to  receive  the  stock  subscribed  insular,  etc.  Co.  v.  Duncan,  28 
for,  was  manifestly  insupportable.  Mich.  130;   James    v.    Cincinnati, 

54  Buffalo,  etc.  R.  Co.  v.  Gifford,  etc.  R.  Co.,  2  Disney,  261. 

87  N.  Y.  294;   Stuart  v.  Valley  R.  bs  Walker  v.  Devereaux,  4  Paige, 

Co.,  32  Gratt.  146.     Contra,  Troy,  229. 

etc.  R.   Co.  v.   Tibbits,   18  Barb.  59  Brower  v.  Passenger  Ry.  Co., 

297;    Schurtz  v.   Schoolcraft,   etc.  3  Phila.  161. 

R.  Co.,  9  Mich.  269;  and  see  so  Pittsburgh,  etc.  R.  Co.  v.  Big- 
Parker  V.  Northern,  etc.  R.  Co.,  gers,  34  Pa.  St.  455;  Babington  v. 
33  Mich.  23.  Pittsburgh,  etc.  R.  Co.,  34  Pa.  St. 

55  Beach  on  Railways,  §  84;  15,  81;  Bedford  R.  Co.  v.  Bowser, 
Croker  v.  Crane,  21  Wend.  211;  48  Pa.  St.  29.  See,  however,  Pitts- 
s.  c.  34  Am.  Dec.  228.  In  Penob-  burgh,  etc.  R.  Co.  v.  Stewart,  41 
scot,  etc.  R.  Co.  V.  White,  41  Me.  Pa.  St.  54. 

512;   s.  c.  66  Am.  Dec.  257,  a  ma-  ei  Evansville,     etc.     R.     Co.     v. 

jority  of  the    board    of    commis-  Shenner,      10      Ind.      244;      New 

sioners     was     declared     to    be   a  Albany,  etc.  R.  Co.  v.  McCbrmick, 

quorum    for    the    transaction   of  10  Ind.  499;  Martin  v.  Pensacola, 

business.  etc.  R.  Co.,  8  Fla.  370. 

56  Walker  v.  Devereaux,  4  Paige,  62  Wight  v.  Shelby  R.  Co.,  16  B. 
229.  Mdn.  4.     Gf.  Price  v.  Pittsburgh. 

57  Walker  v.  Devereaux,  4  Paige,  etc.  R.  Co.,  34  111.  36. 

Vol.  1  —  19 
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that  the  commissioners  did  not  take  the  oath  prescribed  by  the 
statute  does  not  invalidate  subscriptions  given  to  them,  in  other 
respects  regular."' 

§  2i8.  Limitation  of  amount  of  single  subscription. — There 
is  no  rule  at  common  law  forbidding  a  single  person  to  subscribe 
to  the  whole  of  a  company's  capital  stock.**  But  statutory  com- 
missioners appointed  to  take  subscriptions  have  authority,  inde- 
pendent of  any  express  provision  in  the  statute,  to  limit  the  num- 
ber of  shares  which  a  single  subscriber  may  be  allowed  to  take.''^ 
And  when  the  number  of  shares  which  one  person  may  take  is 
limited  by  the  incorporating  act,  no  agreement  between  the  sub- 
scriber and  the  company  in  respect  of  a  greater  number  is  en- 
forceable."" 

§  aig.  Subscription  in  excess  of  capital  stock.  Apportion- 
ment.— As  a  general  rule  subscriptions  in  excess  of  the  amount 
limited  as  the  capital  stock  of  the  corporation  are  void ;  "'^  and  no 
liability  thereon  attaches  to  a  subscriber  to  whom  stock  in  excess 
of  the  amount  authorized  has  been  issued."'  A  company  fre- 
quently obtains  subscriptions  for  stock  beyond  the  limit  fixed  by 
its  charter.  But  a  suit  to  recover  a  defendant's  subscription  in 
such  a  case,  cannot  be  met  with  the  defense  that  the  taking  of  sub- 
scriptions beyond  the  prescribed  amount  releases  him.  If,  how- 
ever, he  is  a  subscriber  for  the  additional  unauthorized  shares, 
there  can  be  no  recovery  against  him ;  but  being  one  of  the  earliest 
subscribers,  and  there  being  stock  remaining  not  yet  issued,  he  is 
liable."^  Under  acts  of  incorporation  making  provision  for  the 
apportionment  of  the  subscriptions,  the  contract  of  subscription 
is  not  complete  until  the  apportionment  has  been  made."    Where 

63  Hollman  v.  Williamsport,  etc.  which    was    decided    under    the 

Co     9   Gill  &  J-  462.  Ohio  Act  of  May  9,  1868. 

04  King   V.    Barnes    (1888),   109  ct  Scovill  v.  Thayer,  105  TJ.   S. 

N    Y.  267,  where  it  was   decided  143;    Clark  v.  Turner,  73   Ga.  1; 

that  an  agreement  to  organize    a  Kampman  v.  Tarver,  87  Tex.  491; 

corporation,  and  that  one  of  the  Level  Land   Co.   v.   Hayward,   95 

persons    furnishing     the     capital  Wis.     109;     Burrows     v.     Smith 

should    subscrihe   for   the   whole  (1853),  10  N.  Y.  550;   Lathrop  v. 

stock  intended  to  he  taken  by  the  Kneeland,   46  Barb.   432;    Oler  v. 

associates,    was    not     illegal   nor  Baltimore,  etc.  R.  Co.   (1874),  41 

void  as  against  public  policy.  Md.  583.                         „,  ^      , 

66  Brown  v.  Passenger  Ry.  Co.,  63  Clark  v.  Turner,  73  Ga.  1. 

3  Phila    161-    Perkins  v.  Savage,  69  oier  v.  Baltimore,  etc.  R.  Co. 

15  Wend    412.  (1874),  41  Md.   583;     distinguish- 

66  Simpson  V.  Greenfield  Build,  ing  McCord  v.  Ohio,  etc.  R.  Co., 

Assn.    (1882),    38    Ohio    St.    349,  13  Ind.  221. 

TO  Burrows  v.  Smith   (ISod),  lU 
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subscriptions  are  taken  by  commissioners  the  act  of  incorporation 
often  vests  them  with  a  discretion  in  the  distribution  of  the  shares, 
and  in  case  of  subscriptions  in  excess  of  the  capital  stock,  they 
may  allot  to  each  subscriber  such  a  proportion  of  the  whole  capital 
stock  as  the  amount  of  his  subscription  bears  to  the  whole  amount 
subscribed,  and  no  subscription  will  then  be  entirely  voidJ^ 
Equity  will  grant  relief  against  the  failure  of  the  commissioners 
to  make  a  proper  apportionment.'^  Where  a  person  subscribes 
to  a  certain  proposed  increase  of  stock  of  a  national  bank,  and 
pays  his  subscription,  he  is  bound  thereby,  though  the  bank, 
under  the  provisions  of  its  by-laws  to  determine  what  disposi- 
tion shall  be  made  of  the  privilege  of  subscribing  for  the  new 
stock  when  it  has  not  all  been  subscribed  for  within  the  time 
'  given  in  its  notice,  limits  the  amount  of  the  increase  to  the  amount 
paid  in.'^  But  in  the  absence  of  an  express  statutory  authority, 
the  commissioners  have  no  implied  power  to  apportion  an  excess 
of  subscriptions.''*  Where  the  whole  amount  of  the  corporate 
stock  has  been  issued  and  the  corporation  becomes  liable,  either 
to  issue  certain  certificates  to  a  subscriber  or  to  pay  him  damages, 
the  court  having  no  authority  to  direct  such  an  issue,  can  only 
give  judgment  that  the  corporation  pay  damages.''^  For  the 
courts  have  no  power  by  mandate  or  decree,  or  in  any  other  man- 
ner, to  effect  an  increase  or  reduction  of  the  capital  stock.''" 
Under  these  circumstances,  specific  performance  is  impossible.''^ 
But  in  Massachusetts  the  rule  prevails  that  the  corporation  may 
be  compelled  to  issue  the  stock,  and,  to  prevent  an  illegal  over- 
issue, it  must  purchase  an  equal  amount  of  shares  in  the  market.''^ 

N.  Y.  550;'  Crocker  v.  Crane,  21  Co.,  10  How.  Pr.  551;  Finley  Shoe, 
"Wend.  211;  s.  c.  34  Am.  Dec.  228;  etc.  Co.  v.  Kurtz,  34  Mich.  89; 
Walker  v.  Devereaux,  4  Paige,  Mechanics'  Bank  v.  New  York, 
229.  Cf.  Buffalo,  etc.  R.  Co.  v.  etc.  R.  Co.,  13  N.  Y.  599;  Will- 
Dudley  (1856),  14  N.  Y.  336,  346.  iams  v.  Savage  Manuf.  Co.,  3  Md. 

71  Buffalo,  etc.  R.  Co.  v.  Dudley  Ch.   418;    Smith  v.  North   Ameri 
(1856),   14   N.   Y.   336.     Of.   Dan-  can  Mining  Co.,  1  Nev.  423. 
iDury,     etc.     R.     Co.     v.     Wilson  76  Williams    v.    Savage    Manuf. 
(1860),  22  Conn.  435,  454.  Co.,  'z  Md.  Ch.  418;  Baker  v.  Was- 

72  Walker  v.  Devereaux,  4  Paige,  son,  59  Tex.  140;   Smith  v.  North 
229.  American,  etc.  Co.,  1  Nev.  423;   2 

73Aspinwall    v.    Butler   (1890),      Morawetz  on  Corporations,  §  683. 
133  XJ.  S.  595.  77  Finley  Shoe,  etc.  Co.  v.  Kurtz, 

74  Van  Dyke  v.   Stout,   8  N.   J.      34  Mich.  89. 

Eq.   333.    Of.  Crocker    v.    Crane,  78  Boston,  etc.  Co.    v.    Richard- 

21  Wend.  211;   s.  c.  34  Am.  Dec.  son,   135  Mass.    473;     Machinists' 

228.  Nat.   Bank    v.    Field,    126    Mass. 

75  People   v.    Parker   Vein,    etc.  345;    Pratt  v.   Taunton,   etc.  Co., 
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§  220.  Cotopetency  to  subscribe  for  stock.— A  subscription 
for  stock  is  a  contract,  and  any  one  who  is  competent  under  prin- 
ciples of  the  common  law  to  become  a  party  to  an  ordinary  con- 
tract, may  make  a  valid  subscription  for  stock  in  a  corporation, 
in  the  absence  of  any  express  restriction  in  the  charter  or  other 
statute.'"  All  natural  persons  capable  of  making  a  valid  contract 
may  subscribe  to  the  capital  stock  of  a  corporation.^" 

§  221.  Married  women,  infants,  agents,  partners,  etc.,  as 
subscribers. — Although  at  common  law  a  married  woman 
could  not  subscribe  for  stock,'^  she  now,  by  statute,  in  England, 
and  generally  in  the  United  States,  may  bind  her  separate  estate 
by  a  contract  of  subscription,  as  also  by  other  contracts."''  But 
the  husband  is  not  bound  in  any  event,  when  he  did  not  join  his 
wife  in  the  contract."^ 

Subscription  by  infants. — A  subscription  by  an  infant  is  not 
void,  though  voidable  upon  his  disaffirmance  upon  reaching  his 
majority,  in  which  event  of  repucliation  of  the  contract,  he  can- 
not be  held  liable  by  the  corporation  or  its  creditors.^*  Unless 
within  a  reasonable  time  after  reaching  majority,  he  expressly 
disaffirms  the  act,  he  will  be  held  to  have  ratified  it  and  will  be 
liable  as  in  the  case  of  any  other  person,  free  from  disability  to 
contract,  and  he  may  be  held  to  pay  all  "calls"  made  from  the 
time  of  making  the.  subscription.''  One  who  subscribes  in  the 
name  of  a  minor  is  personally  bound  on  the  subscription,  to  the 
corporation  or  to  his  creditors.*'    Where  an  infant  subscribed  and 

123   Mass.   110;     Lowell    on    the  36  N.  J.  L.  304;    Dow   v.    Gould, 

Transfer  of  Stock,  §  116.  etc.  Co.,  31  Cal.  629;  Slaymaker  v. 

79  Newry,  etc.  Co.  v.  Coombe,  3  Bank    of   Gettysburg,   10    Pa.    St. 

Bxch.  565;   Phillips  v.  Covington,  373;    Cornell's   Case,   114   Pa.   St. 

etc.  Co.,  2  Mete.   (Ky.)  219.  153;   Wall  v.  Toinlinson,  16  Ves. 

so  Vide  supra,   §    202;    Sims   v.  413;  Wlldman  v.  Wildman,  9  Ves. 

Street  R.  Co.,  37  Ohio,  556;   s.  c.  174;  Cochran  v.  Chambers,  Ambl. 

4  Am.  &  Eng.  R.  Cas.  132.  79,  note. 

81  National    Commercial     Bank  ■  82  Witters   v.    Sowles,    32    Fed. 

V.  McDonnell,  92  Ala.  387.       The  767;  Ire  re  Reciprocity  Bank,  22  N. 

capacity  of  a  married  woman    to  Y.  9. 

take,  hold  and  transfer  shares  of  ss  Dalton  v.  Midland,  etc.  R.  R., 

stock  Is  governed  by  the  law  of  12  C.  B.  474. 

her  domicile.    Hill  v.  Pine  River  s*  Phillips     v.    Covington,    etc. 

Bank,   45  N.   H.   300.    As   to  the  CO.,  2  Metc.   (Ky.)   219. 

husband's  right  to  transfer  stock  86  Beardsley    v.    Hotchkiss,    96 

standing  in  the  name  of  his  wite,  N.  Y.  201;  Cork,  etc.  Ry.  v.  Caze- 

see:      Stanwood  v.  Stanwood,  17  nove,  10  Q.  B.  935. 

Mass.   57;    Arnold  v.  Ruggles,   1  se  Weston's  Case,   L.   R.   5   Ch. 

R.  I.  165;   Stamford  Bank  v.  Per-  App.  614. 
rls,  17  Conn.  259;  Curtis  v.  Stever, 
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paid  his  subscription  to  a  corporation,  afterwards  merged  by  con- 
solidation into  a  new  corporation,  he  cannot  recover  his  money 
from  it.^' 

Subscription  by  an  agent. — One  may  make  a  valid  subscription 
by  his  agent,^'  who  acts  by  authority,  or  if  unauthorized,  may 
ratify  the  subscription  and  thus  become  liable  thereon,  and  en- 
titled to  its  benefits.'" 

Subscription  by  a  partner.^A  partner,  by  express  authority  of 
his  firm,  may  make  valid  subscription  in  its  name,  or  if  the  sub- 
scription is  within  the  scope  of  the  partnership  business.  If  made 
without  authority  and  without  ratification,  the  partner  is  per- 
sonally, liable  to  the  corporation.'" 

Subscription  by  directors  and  corporate  officers  and  commis- 
sioners.— Directors  and  corporate  officers  and  commissioners  may 
subscribe  to  the  capital  stock."^ 

§  222.  The  State  as  a  subscriber  to  stock. — In  the  United 
States  a  State  sometimes  becomes  a  subscriber  to  the  stock  of  a 
private  corporation,  when  not  constitutionally  restrained  from 
so  doing."^  But  it  does  not  thereby  become  liable  as  in  the  case 
of  a  private  individual  shareholder,  to  assessment,  or  to  suit  upon 
its  subscription,  or  for  the  debts  of  the  corporation,  inasmuch 
as  the  State  cannot  be  sued  without  its  consent,  and  subscription 
to  stock  is  not  such  consent.  Such  a  subscription  is  generally 
treated  as  a  donation  to  the  corporation."  Though  the  State 
own  all  the  stock  of  an  incorporated  bank,  the  fact  does  not 
make  a  debt  due  to  the  bank  a  debt  due  to  the  State."* 

§  223.  Municipal  corporation  as  subscriber. — A  municipal 
corporation  has  no  inherent  power  to  make  contracts  of  sub- 
scription to  the  stock  of  any  private  company."*^  Its  authority  to 
do  so  is  entirely  dependent  upon  legislative  grant,"'  expressly 

87  White     V.     Mount     Pleasant  Co.,  37  N.  C.  444;   Baltimore,  etc. 

Mills  Corp.,  172  Mass.  462.  Co.  v.  State,'  36  Md.  519. 

ssMusgrave  v.  Buckley,  114  N.  oa  Miers  v.  Zanesville,   etc.  Co., 

Y.  506;   Philadelphia,    etc.   Co.    v.  11  Ohio,  273;    Consolidated  Bank 

Cowell,    28   Pa.    St.    329,    70   Am.  v.  State,  5  La.  Ann.  44. 

Dec.  128.  04  State     Bank     v.     Dibrell,     3 

89  Penobscot  R.  Co.  v.  Dummer, ,  Sneed  (Tenn.)   378. 

40  Me.,    172,    63    Am.    Dec.    654;  «4a  Dillon     on    Municipal    Cor- 

Boggs  V.  Olcott,  40  111.  303.  porations,    §    161;    Weightman  v. 

90  Union  Hotel  Co.  v.  Hersee,  79  Clark,  103  U.  S.  251.  Gf.  North- 
N.  Y.  454.  em   Bank    v.    Porter    Township, 

91  Sims  V.  Street  R.  R.,.  37  Ohio  110  U.  S.  608. 

St.  556.  95  City  of    Jonesboro    v.    Cairo, 

92Atty.-Gen.  v.  Cape  Fear,  etc.      etc.  R.  Co.,  110  U.  S.  192';  Wells 


294 


SOBSCEIPTIONS. 


[§  223. 


given  to  the  municipality  itself  either  in  its  charter  or  in  a  spe- 
cial enabling  act,""  and  the  constitutionality  of  the  enabling  act 
will  depend  upon  the  nature  of  the  business  which  the  company 
is  organized  to  conduct,  upon  its  being  in  sonie  way  dedicated 
to  a  public  use,  either  wholly  or  in  part.'^  Without  express 
power  under  its  charter,  or  other  statute,  a  municipal  corporation 
may  not  subscribe  for  stock  in  any  other  corporation,"  as  where 
a  city  or  county  is  authorized  to  subscribe  for  stock  in  aid  of  a 
railroad  corporation,  as  an  aid  in  its  construction.*'    Wherever 


V.  Supervisors,  102  U.  S.  625; 
East  Oakland  v.  Skinner,  94  U.  S. 
255;  Kenicott  v.  Supervisors,  16 
Wall.  452;  Thompson  v.  Lee 
County,  3  Wall.  327;  Gelpecke  v. 
Dubuque,  1  Wall.  220;  Brodie  v. 
McCable,  33  Ark.  690;  City  of 
Lyncliburs  v.  Slaughter,  75  Va. 
57;  Pennsylvania  R.  Co.  v.  Phila- 
delphia, 47  Pa.  St.  189;  Louisville, 
etc.  R.  Co.  V.  Fairfield,  51  Vt.  257; 
Barnes  v.  Lacon,  84  111.  461; 
Campbell  v.  Paris,  etc.  R.  Co.,  71 
111.  611;  Taylor  on  Corporations, 
§  319;  Wood's  Ry.  Law,  §  100!< 
Under  Const.  Mo.  1865,  art.  xi,  § 
14,  prohibiting  the  legislature  to 
authorize  a  municipal  corpora- 
tion to  become  a  stockholder  in, 
or  lend  its  credit  to  a  corporation, 
without  the  assent  of  two-thirds 
of  the  qualified  voters  at  a  gen- 
eral or  special  election,  such  a 
vote,  under  legislative  authority 
(Gen.  Stat.  Mo.  §  338)  to  sub- 
scribe to  the  stock  of  a  railroad 
company,  will  authorize  a  sub- 
scription, but  will  not  validate 
the  issue  of  negotiable  bonds  in 
payment  therefor.  Hill  v.  City 
of  Memphis  (1890),  10  Sup.  Ct. 
Rep.  562,  134  U.  S.  198. 

96  Beach  on  Railways,  §  190, 
citing  Pitzman  v.  Freeburg,  92 
111.  Ill;  Sharpless  v.  Mayor,  21 
Pa.  St.  147;  s.  c.  59  Am.  Dec.  759; 
Lewis  V.  City  of  SEreveport,  108 
11.  S.  282;  Ottawa  v.  Carey,  108 
U.  S.  110;  Allen  v.  Louisiana,  103 
U.  S.  80;  Marsh  v.  Fulton,  10 
Wall.  676;  Commercial  Bank  v. 
lola,  2  Dillon,  353;  Welch  v.  Post, 


99  111.  471;  Leavenworth  County 
V.  Miller,  7  Kan.  479;  La  Fayette 
V.  Cox,  5  Ind.  38;  Dillon  on 
Munic.  Corp.,  §  161;  Wood's  Ry. 
Law,  §  100.  (Ja.  Act  of  Nov.  7, 
1889,  enacting  that  the  railroad 
therein  named,,  if  its  route  is  lo- 
cated within  five  miles  of  the 
town  of  T.,  shall  run  into  that 
town,  provided  that  the  excess  of 
the  cost  of  the  route  through  T. 
over  the  route  proposed  by  the 
company  shall  be  paid  "by  the 
town  of  T.  or  the  citizens  there- 
of,'' was  construed  to  mean  that 
the  requisite  amount  was  to  be 
raised  voluntarily  by  the  people 
of  the  town,  and  not  furnished  by 
the  corporation  out  of  the  public 
revenue.  Macon  &  B.  R.  Co.  v. 
Gibson  (1890),  85  Ga.  1.  But  see 
Bard  v.  City  of  Augusta,  30  Fed. 
Rep.  906;  Copes  v.  Charleston,  10 
Rich.  491;  City  Council  v.  Baptist 
Church,  4  Strob.  306;  Burr  v. 
Chareton  County,  2  McCrary,  603. 
07  Cole  V.  La  Grange,  113  U.  S. 
1;  Bard  v.  City  of  Augusta,  30 
Fed.  Rep.  906;  Bloodgood  v.  Mo- 
hawk, etc.  R.  Co.,  18  Wend.  965; 
McKenzie  v.  Wooley  (1887),  39 
La.  Ann.  944;  Union  Pacific  R. 
Co.  V.  Smith,  23  Kan.  745; 
Weismer  v.  Village  of  Douglass, 
64  N.  Y.  91.  Gf.  Turner  v.  Com- 
missioners, 27  Kan.  314;  Amos- 
keag  Nat.  Bank  v.  Town  of  Ot- 
tawa, 105  U.  S.  866;  Gilson  v. 
Town  of  Dayton,  123  U.  S.  59. 

98  Dillon  Mun.  Corp.,  §  19,  20. 

99  Dixon  County    v.    Field,  111 
U.  S.  83. 
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the  right  is  conferred  upon  municipal  corporations  to  subscribe 
for  stock  in  any  other  corporation  it  is  rarely  otherwise  exercised 
than  in  the  subscription  to  the  stock  of  railroad  corporations.  It 
is  foreign  to  the  purposes  of  corporate  municipalities  to  become 
stockholders  in  private  corporations,  but  it  is  now  well  settled 
that  the  legislature  may  constitutionally  authorize  a  municipal 
corporation  to  subscribe  to  the  stock  of  a  railroad  or  other 
quasi-public  corporation,  and  for  that  purpose  to  issue  and  sell 
its  municipal  bonds.'-  But  such  legislative  authority  will  not  avail 
unless  it  is  passed  according  to  all  the  constitutional  formalities.^ 
A  de  facto  municipal  corporation  recognized  by  the  legislature 
cannot  defeat  its  bonds  by  plea  of  its  irregular  incorporation, 
and  such  a  municipal  subscription  may  be  made  to  a  railroad  cor- 
poration yet  to  be  built.  But  such  municipality  can  have  no 
power  to  subscribe  to  any  other  than  a  quasi-public  corporation, 
such  as  a  railroad  company  owing  duties  to  the  public.^  Some 
States  have  by  constitution  prohibited  municipal  corporations 
from  subscribing  or  lending  their  credit  to  any  corporation  not 
strictly  and  exclusively  governmental.*  The  municipal  power  to 
subscribe  for  stock  does  not  authorize  the  issue  of  negotiable 
bonds  therefor.^  The  municipality  becomes  a  stockholder,  with 
the  same  rights  and  privileges  and  subject  to  the  same  duties  and 
liabilities  as  other  holders  of  the  corporate  stock.*  It  has  not 
been  without  considerable  doubt,  however,  that  the  weight  of 
authority  has  finally  established  that,  in  the  absence  of  any  ex- 
press constitutional  prohibition,  the  legislature  may  confer  this 
power  upon  municipal  corporations  in  respect  of  enterprises  not 
of  a  wholly  governmental  or  strictly  public  character.''    To  the 

iKnox  County  v.  Aspiiiwall,  21  Huidekoper,   98   l/.   S.   98;    North 

How.  539;   Queensbury  v.  Culver,  v.  Platte  County,  29  Neb.  447. 

19  Wallace  83;    Chicot  County  v.  s  Loan  Assn.  v.  Topeka,  20  Wall. 

Sherwood,  148  XJ.  S.  529    (1893);  655;    Ottawa  v.  Carey,   108  U.   S. 

Boon  V.  Cummins,  142  TJ.  S.  366  110. 

(1892);     Goddin     v.     Crump,     8  *  Pennsylvania  R.   R.  t.   Phila- 

Leigh    (Va.),    120;    Leavenworth  delphia,  47  Pa.   St.  189;    State  v. 

County  V.    Miller,    7    Kan.    479;  Perryshurg,  14  Ohio  St.  472;  Chi- 

Slack  V.  Maysville,  etc.,  R.  R.  13  cago,   etc.   R.   R.  v.   Pinckney,   74 

B.  Mon.   (Ky.)   1;  Knox  v.  Aspin-  111.  277;   Dodge  v.  Platte  County, 

wall,  21  How.  (U.  S.)  539;  Sharp-  82  N.  Y.  218;    Brocaw  v.  Gibson 

less  V.  Mayor,  21  Pa.  St.  149;  Dil-  County,   73   Ind.   543. 

Ion,  Mun.  Corp.,   §§  12,  117,  157;  b  Norton  v.  Dyerburg,  127  U.  S. 

Cooley     Const,     Lim.,     p.     261,  160. 

et  seq.  e  Shipley    v.    Terre    Haute,    74 

2Amoskeag    Bank    v.     Ottawa,  Ind.  297;   Hancock   v.    Louisville, 

105  U.  S.  667;  Daviess  County  v.  etc.  R.  R.,  145  U.  S.  409  (1892). 

'  Beach  on  Railways,  §  187,  cit- 
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validity  of  a  municipal  subscription  it  is  essential  that  the  require- 
ments of  the  State  constitution  and  of  the  enabling  act  be  strictly 


ing,  on  the  one  hand,  as  contend- 
ing against  the  constitutionality 
of  such  grants,  two  of  the  most 
eminent  of  American  commenta- 
tors (Dillon  on  Municipal  Cor- 
porations, §§  12,  17,  153;  Cooley 
on  Constitutional  Limitations, 
261,  266)  supported  by  the  de- 
cisions of  the  Supreme  Court  of 
New  York  (People  r.  Henshaw, 
61  Barb.  409;  Sweet  v.  Hurlburt, 
51  Barb.  312;  Grant  v.  Coorter, 
24  Barb.  234;  Benson  v.  Albany, 
24  Barb.  248;  Ex  parte  Taxpayers 
of  Kingston,  40  How.  Pr.  444.  Of. 
Clarke  v.  Rochester,  28  N.  Y.  605), 
a  line  of  cases  in  Iowa  extending 
from  1858  to  1862  (Stokes  v. 
Scott,  10  Iowa,  166;  State  v. 
Wapello,  13  Iowa,  388;  Myers  v. 
Johnson,  14  Iowa,  47),  and  an 
unbroken  line  of  cases  In  Michi- 
gan. People  V.  Detroit,  28  Mich. 
228;  Thomas  v.  Port  Hudson,  27 
Mich.  320;  Bay  City  v.  State 
Treasurer,  23  Mich.  499;  People 
V.  Salem,  20  Mich.  452.  On  the 
other  hand,  sustaining  the  con- 
stitutionality of  the  grants,  are 
the  decisions  of  the  New  York 
Court  of  Appeals  (Lyons  v.  Cham- 
berlain, 86  N.  Y.  576;  Horton  v. 
Thompson,  71  N.  Y.  513;  affirmed, 
101  U.  S.  665;  Duanesburgh  v. 
Jenkins,  66  N.  Y.  129;  People  v. 
Spencer,  55  N.  Y.  1;  People  v. 
Batchellor,  53  N.  Y,  128;  People 
V.  Mitchell,  35  N.  Y.  551;  Starin 
V.  Genoa,  23  N.  Y.  439;  Bank  v. 
Rome,  18  N.  Y.  38),  the  decisions 
in  Iowa  prior  to  1858  and  since 
1869  (Dubuque  v.  Dubuque,  etc. 
R.  Co.,  4  Greene,  1  (1853) ;  State 
V.  Bissell,  4  Greene,  328  (1854); 
Clapp  V.  Cedar  County,  5  Iowa, 
15,  (1857);  s.  c.  68  Am.  Dec.  678; 
McMillen  v.  Lee  County,  6  Iowa, 
391,  (1858) ;  Stewart  v.  Polk 
County,  30  Iowa,  9,  (1870);  Mc- 
Gregor V.  Blrdsall,  32  Iowa,  149; 
Jordan  v.  Hayne,  36  Iowa,  9;  Mus- 


catine R.  Co.  V.  Horton,  38  Iowa, 
33;  Wapello  v.  Burlington,  etc. 
R.  Co.,  44  Iowa,  585),  the  de- 
cisions of  the  federal  Supreme 
Court  (Knox  County  v.  Aspinwall, 
21  How.  539;  Dixon  County,  v. 
Field,  111  U.  S.  83;  Lewis  v.  Bar- 
bour County,  105  U.  S.  739;  Tay- 
lor V.  Ypsilanti,  105  U.  S.  60; 
Clay  County  v.  Society  for  Sav- 
ings, 104  U.  S.  579;  Hickory  v. 
Ellery,  103  U.  S.  423;  Rock  Creek 
V.  Strong,  99  U.  S.  271:  Railroad 
V.  County  of  Otoe,  16  Wall.  677; 
Kenosha  v.  Lamson,  9  Wall.  477; 
Beloit  V.  Morgan,  7  Wall.  619; 
Lee  County  v.  Rogers,  7  Wall.  181; 
Supervisors  v.  Schenck,  5  Wall. 
772;  Campbell  v.  Kenosha,  5  Wall. 
194;  Von  Hoffman  v.  Quincy,  4 
Wall.  535;  Mitchell  v.  Burlington, 
4  Wall.  270;  Rogers  v.  Burling- 
ton, 3  Wall.  654;  Thompson  v. 
Lee  County,  3  Wall.  327;  Have- 
meyer  v.  Iowa  County,  3  Wall. 
294;  Van  Hastrup  v.  Madison,  1 
Wall.  291;  Seybert  v.  Pittsburgh, 
1  Wall.  273;  Mercer  County  v. 
Hackett,  1  Wall.  81;  Gelpeke  v. 
Dubuque,  1  Wall.  175;  Curtis  v. 
Butler  County,  24  How.  435; 
Amey  v.  Mayor,  24  How.  365,  376; 
Zabriskle  v.  Cleveland  R.  etc.  Co., 
23  How.  381),  of  the  federal  cir- 
cuit and  district  courts  (Sibley  v. 
Mobile,  3  Woods,  535;  United 
States  V.  New  Orleans,  2  Woods, 
230;  Long  v.  New  London,  9  Biss. 
539),  and  the  decisions  of  courts  of 
last  resort  in  all  the  other  States. 
In  Virginia:  Goddin  v.  Crump,  8 
Leigh,  120.  In  West  Virginia: 
Goshorn  v.  County,  1  W.  Va.  308; 
Allison  V.  Versailles  R.  Co.,  10 
Bush,  1.  In  Kentucky:  Maddox 
V.  Graham,  2  Met.  (Ky.)  56;  Shel- 
by County  V.  Cumberland,  etc.  R. 
Co.,  8  Bush,  209;  Slack  v.  Mays- 
ville,  etc.  R.  Co.,  13  B.  Mon.  1; 
Talbot  V.  Dent,  9  B.  Mon.  526.  In 
Missouri:    State  v.  Greene  County, 
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complied  with,*  except,  according  to  the  general  rule  of  statutory- 
construction,  as  to  mere  directory  provisions  respecting  matters 


54  Mo.  540;  Smith  v.  Clark 
County,  54  Mo.  58;  Osage  Valley, 
etc.  R.  Co.  T.  Morgan  County,  53 
Mo.  156;~State  v.  Sullivan  County^ 
51  Mo.  522;  State  v.  Linn  County, 
44  Mo.  504.  In  North  Carolina: 
Wood  T.  Commissioners  of  Ox- 
ford (1887),  97  N.  C.  227;  Hill  v. 
Commissioners,  67  N.  C.  367;  Tay- 
lor V.  Newbern,  2  Jones  Eq.  141. 
In  Tennessee:  Winston  v.  Tennes- 
see, etc.  R.  Co.,  57  Tenn.  60";  Tax- 
payers V.  Tennessee,  etc.  R.  Co., 
11  Tenn.  329.  In  Arkansas:  Jack- 
sonport  V.  Watson,  33  Ark.  704; 
Mississippi,  etc.  R.  Co.  v.  Camden, 
23  Ark.  455.  In  South  Carolina: 
Copes  V.  Charleston,  10  Rich.  136. 
In  Georgia:  Powers  v.  Superior 
Ct.  of  Dougherty  County,  23  Ga. 
€5;  Winn  v.  Macon,  21  Ga.  275. 
In  Alaiama:  Opelika  v.  Daniel, 
59  Ala.  211;  Gibbons  v.  Mobile, 
etc.  R.  Co.,  36  Ala.  410;  Stein  v. 
Mayor,  24  Ala.  591.  In  Missis- 
sippi: New  Orleans,  etc.  R.  Co. 
V.  McDonald,  53  Miss.  240;  Strick- 
land V.  Railroad  Co.,  27  Miss.  209. 
In  Florida:  Cotton  y.  Leon 
County,  6  Fla.  610.  In  Texas: 
San  Antonio  v.  Gould,  34  Tex.  49; 
San  Antonio  v.  Lane,  32  Tex.  405; 
San  Antonio  v.  Jones,  28  Tex.  19. 
In  Louisiana:  Parker  v.  Scroggln, 
11  La.  Ann.  629;  Police  Jury  v.  Mc- 
Donough,  8  La.  Ann.  341.  In  Penn- 
sylvania: Sharpless  v.  Mayor,  21, 
Pa.  St.  147;  s.  c.  59  Am,  Dec.  759; 
County  V.  Brinton,  47  Pa.  St.  367; 
Commonwealth  v.  McWilliams,  11 
Pa.  St.  61.  In  Massachusetts: 
Supervisors  v.  Wisconsin,  etc.  R. 
Co.,  121  Mass.  460.  In  Maine: 
Stevens  v.  Anson,  73  Me.  489;  Au- 
gusta Bank  v.  Augusta,  49  Me. 
507.  In  Vermont:  Bennington  v. 
Park,  50  Vt.  178;  National  Bank 
v.  Concord,  50  Vt.  257.  In  New 
Hampshire:  Perry  v.  Kean,  56 
N.  H.  514.  In  Connecticut:  Doug- 
lass  V.   Chatham,   41   Conn.    211; 


Bridgeport  t.  Housatonic  R.  Co., 
15  Conn.  475.  In  Calif ornia: 
Stockton,  etc  R.  Co.  v.  Stockton, 
41  Cal.  147;  Napa  Valley  R.  Co. 
V.  Napa  County,  30  Cal.  435; 
People  V.  Coon,  25  Cal.  635;  Rob- 
inson V.  Bidwell,  22  Cal.  379.  In 
Colorado:  People  v.  Pueblo 
County,  2  Col.  360.  In  Illinois: 
Chicago,  etc.  R.  Co.  v.  Aurora,  99 
111.  205;  Quincy,  etc.  R.  Co.  v. 
Morris,  84  111.  410;  Shaw  v.  Den- 
nis, 5  Gilm.  405.  But  one  of  the 
"separate  articles"  of  the  Illinois 
constitution  forbidding  municipal 
corporations  from  subscribing  for 
railroad  stock  having  gone  into 
effect  July  2,  1870,  municipal 
bonds  issued  for  railway  stock, 
pursuant  to  a  vote  taken  after 
that  date,  are  void.  Casey  v.  Peo- 
ple (1890),  132  111.  546,  24  N.  B. 
Rep.  570.  In  Indiana:  Reed  v.  Mll- 
likan,  79  Ind.  86;  Brocaw  v.  Gib- 
son County,  73  Ind.  543;  City  of 
Aurora  v.  West,  9  Ind.  74.  In 
Kansas:  Leavenworth  -Co.  v. 
Miller,  7  Kan.  479;  Leaven- 
worth, etc.  R.  Co.  V.  Douglass 
Co.,  18  Kan.  169;  City  of 
Atchison  v.  Butcher,  3  Kan.  104. 
In  Minnesota:  State  v.  Clark,  23 
Minn.  423;  Davidson  v.  Ramsay 
County,  18  Minn.  482.  In  Ne- 
braska: Reinman  v.  Covington, 
etc.  R.  Co.,  7  Neb.  310;  Hallenbeck 
V.  Hahn,  2  Neb.  377.  In  Nevada: 
Gibson  v.  Mason,  5  Nev.  283.  In 
Ohio:  Walker  v.  Cincinnati,  21 
Ohio  St.  14;  Cincinnati,  etc.  R. 
Co.  V.  Clinton  County,  1  Ohio  St. 
77.  In  Wisconsin  Lawson  v. 
Milwaukee,  etc.  R.  Co.,  36  Wis. 
383;  s.  c.  30  Wis.  597;  Clark  v. 
Janesville,  10  Wis.  136. 

8  Beach  on  Railways,  §  192. 
Thus,  Mo.  Act 'of  March  24,  1868, 
providing  for  the  funding  of  their 
debts  by  incorporated  towns,  and 
empowering  them  to  issue  their 
bpnds  in  payment  of  their  past 
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of  form.°  But  the  purchaser  of  municipal  bonds  issued  to  a 
railway  company  is  not  bound  to  go  behind  the  return  of  the 
board  of  sui>ervisors  to  inquire  whether  all  the  steps  necessary 
to  their  validity  have  been  taken.^°  A  municipal  subscription  may 
be  made  conditionally.^^     Thus,  where  a  town  is  authorized  to 


or  future  subscription  to  the 
stock  of  a  railroad  company,  but 
providing  for  no  vote  as  a  prere- 
quisite to  the  Issue,  is  in  contra- 
vention of  Mo.  ^  Const.  1865,  art. 
xi,  §  14,  prohibiting  legislative 
authority  to  a  municipal  corpora- 
tion to  lend  Its  credit  to  a  corpo- 
ration, without  the  assent  of  two- 
thirds  of  the  qualified  voters.  Hill 
V.  City  of  Memphis  (1890),  134 
U.  S.  198.  So  again  it  was  held 
in  a  recent  case  in  Kansas  that 
where  an  election  is  ordered 
in  a  county  under  Kansas 
Laws  of  1876,  ch.  107,  and  the 
amendments  thereto,  including 
Laws  of  1877,  ch.  142,  for  the 
purpose  of  authorizing  the  county 
to  subscribe  to  the  capital  stock 
of  a  railroad  company,  and  to  Is- 
sue the  bonus  of  the  county  in 
payment  for  stock,  and  the  elec- 
tion is  ordered  upon  a  petition 
presented  to  the  county  board, 
which  does  not  contain  the  names 
and  is  not  the  petition  of  two- 
fifths  of  the  resident  taxpayers  of 
the  county,  as  required  by  those 
laws,  but  the  county  board  de- 
clares it  to  be  sufficient,  and  the 
election  is  held,  the  returns  can- 
vassed, and  the  result  declared  in 
favor  of  subscribing  for  the  stock 
and  issuing  the  bonds,  and  the 
county  clerk  ordered  by  the 
county  board  to  make  the  sub- 
scription does  so,  the  election 
must  be  deemed  to  be  void,  be- 
cause of  the  want  of  a  sufficient 
petition.  Chicago,  K.  &  "W.  R. 
Co.  V.  Harris  (Kan.  1890),  23 
Pac.  Rep.  1064.  And  under  Ky. 
Act  of  March  17,' 1870,  declaring 
that  if  more  than  one  question  of 
taxation  is  voted  on  at  any  one 
election  the  tax  shall  be  void,  an 
election    upon    county    subscrip- 


tions to  the  capital  stock  of  two 
different  railroad  companies,  at 
the  same  time,  is  void,  and  is  not 
validated  as  to  one  of  the  sub-, 
scriptions  by  the  fact  that  it  is 
void  as  to  the  other.  Christian 
County  Court  v.  Smith  (Ky. 
1890),  13  S.  W.  Rep.  276. 

9  Tide  supra.  Railroads,  §  1065. 

10  On  a  question  as  to  the 
validity  of  certain  bonds  issued 
by  a  county  to  a  railway  company, 
it  was  claimed  that  the  issue  was 
not  authorized  by  two-thirds  of 
the  qualified  voters,  as  required 
by  Const.  Miss.  art.  xii,  §  14,  and 
that  the  fact  would  appear  from 
an  inspection  of  the  registration 
lists.  The  board  of  supervisors, 
in  the  performance  of  their  du- 
ties, had  declared  that  two-thirds 
of  the  voters  had  voted  for  the 
measure.  And  it  was  held  that  a 
purchaser  was  not  required  to  go 
behind  the  returns,  and  one  who 
purchased  for  value,  without  act- 
ual notice  of  the  wrongfulness 
thereof,  was  entitled  to  recover. 
Madison  County  v.  Brown  (Miss. 
1890),  7  So.  Rep.  516. 

"Casey  v.  People  (1890), 
132  111.  546;  Town  of  Platte- 
ville  V.  Galena,  etc.  R.  Co.,  43 
Wis.  493;  Portland,  etc.  R.  Co.  v. 
Inhabitants  of  Hartford,  58  Me. 
23;  Atchison,  etc.  R.  Co.  v.  Phil- 
lips County,  25  Kan.  261;  Brocaw 
V.  Gibson,  73  Ind.  543;  Chicago, 
etc.  R.  Co.  V.  Aurora,  99  111.  205; 
Noesen  v.  Port  Washington,  37 
Wis.  168;  Perkins  v.  Port  Wash- 
ington, 37  Wis.  177;  Vicksburgh 
V.  Ouchita,  11  La.  Ann.  649;  Poote 
V.  Mt.  Pleasant,  1  McCrary,  101; 
People  V.  Hutton,  18  Hun,  206; 
Missouri  Pacific  R.  Co.  v.  Tygard, 
84  Mo.  263;  s.  c.  5^  Am.  Rep.  97; 
Jacks  V.  Helena,  41  Ark.  213. 
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subscribe  for  railroad  stock,  and  to  issue  boiids  in  payment  there- 
for, the  fact  that -the  bonds  are  issued  upon  condition  that  the  road 
should  build  its  shops  in  that  town,  does  not  invalidate  the  bonds, 
since  the  imposing  of  the  condition  does  not  change  the  object 
for  which  the  bonds  were  issued.^^  A  writ  of  mandamus  will  not 
issue  to  compel  municipal  officers  to  issue  bonds  in  payment  of  a 
subscription  conditionally  made,  until  the  condition  has  been  com- 
plied with  by  the  company.^'  So  long  as  any  condition  remains 
unfulfilled  by  the  company,  or  any  discretionary  act  is  to  be  per- 
formed by  the  municipal  officers,  neither  the  vote  of  the  electors 
nor  the  order  of  the  municipal  officers  becomes  operative;  but 
•when  the  officers  are  merely  to  perform  a  simple  ministerial  or 
clerical  duty,  the  vote  or  order  is  in  itself  the  subscription,  and 
mandamus  lies  to  compel  the  performance  of  the  ministerial  duties 
requisite  to  the  formal  execution  of  the  contract.^*  A  new  con- 
solidated company  succeeds  to  the  rights  of  either  constituent 
company  in  respect  of  any  municipal  aid  which  it  may  be  entitled 
under  its  charter  to  have  voted  to  it ;  and  if  the  bonds  were  voted 
prior  to  the  consolidation  to  one  of  the  old  companies,  the  new 
company  will  be  entitled, to  have  them  issued  to  it.^°  The  en- 
abling act  is  regarded  as  conferring  a  privilege  upon  the  orig- 
inal corporation  which  is  not  lost  by  its  merger  in  the  new.^^  But 
a  vote  of  the  electors  to  take  stock  in  a  railway  company  prior  to 
its  consolidation  with  another,  does  not  authorize  the  municipal 
officers  to  subscribe  to  the  stock  of  the  consolidated  company.^^ 

"Casey  v.   People    (1890),   132  73;     Niantic     Savings     Bank     v. 

111.  546,  24  N.  B.  Rep.  570.  Douglass,  5  111.  App.  579. 

13  State  V.  Minneapolis,  32  Minn.  lo  Scotland   County   v.   Thomas, 

501.  94  U.   S.   682;     Smith    v.    Clarke 

1*  Wood's   Ry.   Law,    §   117,   cit-  County,  54  Mo.  58;  Hannibal,  etc. 

ing   People  v.    Pueblo   County,   2  R.  Co.  v.  Marion  County,  36  Mo. 

Cal.  360;  Cumberland,  etc.  R.  Co.  294;    Lewis   v.    Clarendon,    6   Re- 

V.  Barren  County,  10  Bush,  604.  porter,  609;   Harter  v.  Kernochan, 

IB  state  V.   Greene   County,    54  103  U.  S.  562;  County  of  Tipton  v. 

Mo.      540;      Henry      County      v.  Locomotive  Works,  103  II.  S.  523; 

Nicolay,  95  XT.  S.  617;  Bast  Lin-  Menasha  v.  Hazard,  102  U.  S.  81; 

coin  V.  Davenport,  94  U.  S.  801;  County  of  Cass  v.  Gillet,  100  U.  S. 

Calloway  County  v.  Foster,  93  TJ.  585;   Wilson  v.   Salamanca,  99  U. 

S.     567;       Scotland     County      v.  S.   499;     County    of    Schuyler    v. 

Thomas,  94  U.   S.   682;    Smith   v.  Thomas,    98    U.    S.    169;     Henry 

Clark  County,  54  Mo.  284;  Wash-  County  v.  Nicolay,  95  U.  S.  619; 

bum  V.  Cass  County,  3  Dill.  251;  Town  of  Bast  Lincoln  v.  Daven- 

Nugent  V.    Supervisors,   19    Wall,  port,     94     U.     S.     801.       Contra, 

241;  Atchison,  etc.  R.  Co.  v.  Phil-  Harshman  v.  Bates  County,  92  U. 

lips  County  ,25  Kan.  261;  Chicam-  S.  569. 

ing  V.  Carpenter,  106  U.   S.   663;  it  Harshman  v.  Bates   (1874),  3 

New  Buffalo  v.  Iron  Co.,  105  TJ.  S.  Dill.  150. 
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Thus,  where  a  township  has  authorized  the  county  court  to  make 
a  subscription  in  its  behalf,  and  the  subscription  has  not  been 
made  at  the  time  of  the  consolidation,  the  consolidation  revokes 
the  power,  and  a  subscription  thereafter  will  be  invalid  without 
a  new  power.*^  Dissenting  tax-payers  may  generally  object  to 
the  payment,  if  the  consolidation  materially  alters  the  plan  of  the 
enterprise  to  which  the  aid  was  originally  voted;  and  they  are 
not  estopped  by  any  consent  or  acquiescence  therein  by  the  mu- 
nicipal authorities.^'  But  this  is  not  the  case  if  the  consolidation 
was  made  under  authority  existing  at  the  time  the  vote  in  favor 
of  subscription  was  taken.^" 

§  224.  Substitution  of  subscriber. — Where,  after  the  incor- 
poration, the  subscriber  causes  the  stock  to  be  issued  to  another 
person  who  pays  for  it,  the  original  subscriber  is  discharged  from 
liability. ^^  But,' if  before  incorporation,  a  cancellation  has  been 
made  illegally  and  substitution  of  another  subscriber,  the  sub- 
stitution amounts  to  a  transfer  and  leaves  the  original  subscriber 
liable  as  in  other  cases  of  transfer  of  stock.  The  mere  erasure 
of  a  subscriber's  signature  will  not  release  him  from  the  sub- 
scription.^^ A  subscription  to  be  paid  for,  when  the  directors  may 
find  some  other  person  to  purchase  the  stock,  is  illegal,  as  an  at- 
tempt to  release  a  subscriber.^^  The  substitution  of  one  sub- 
scriber for  another  may  be  accomplished  by  the  erasure  of  the 
name  of  the  original  subscriber,  with  the  consent  of  the  comt- 
missioners,  and  the  substitution  of  another  name.^*  Otherwise 
the  corporation  is  not  bound  to  recognize  the  new  party  or  to 
issue  a  certificate  of  stock  to  him.^° 

IS  Harshman   v.    Bates    County,  Co.,   13  111.   516.     See  Hawley    v. 

92  V.  S.  569.  Upton,  102  U.  S.   314;   "Subscrlp- 

10  McMahan     v.     Morrison,     16  tions  to  the  Capital  Stock  of  Cor- 

Ind.  172;    s.  c.  79  Am.  Dec.  418;  porations,"    by    James    M.    Kerr 

Clearwater    v.    Meredith,  1  Wall.  (1889),  6  Ry.  &  Corp.  L.  J.  422. 

40;    State  v.  Nehama   County,    10  25  Hawkins      v.      Mansfield     G. 

Kan.  569.  Min.  Co.,  52  Cal.  513;  Morrison  v. 

20  Mansfield,  etc.  R.  Co.  v.  Gold  Mountain  G.  M.  Co.,  52  Cal. 
Brown,  26  Ohio  St.  223;  Sparrow  306;  Coleman  v.  Spencer,  5 
V.  Evansville,  etc.  R.  Co.,  7  Ind.  Blackf.  (Ind.)  197.  Cf.  Charter  v. 
369.  San  Francisco   S.  F.  Co.,  19  Cal. 

21  Be  Glory  Paper  Mills  (1894),  219;  Baltimore  City  P.  R.  Co.  v. 
3  Ch.  473.  Sewell,    35   Md.    238;       State    v. 

22  Johnson  v.  Wabash,  etc.  Co.,  Crescent  City  G.  L.  Co.,  24  La. 
16  Ind:  389   (1861).  Ann.  318;  Hunt  v.  Gunn,  13  C.  B. 

ssMcNulta  V.  Corn,  etc.  Bank,  (N.   S.)    226;    Tempest  v.  Kilner, 

164  111.  427   (1897).  3  C.    B.    249.     Cf.    "Purchase    of 

21  Selma  &  T.  R.  Co.  v.  Tipton,  Chance     of      an    Allotment      of 

5  Ala.  787;  Ryder  v.  Alton  &  S.  R.  ,  Shares,"  17  Co.  Ct.  Chr.  77. 
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c. 

PROOF  OF  SUBSCRIPTION. 

§  225.  Evidence  of  subscription. — ^The  appearance  of  the 
name  of  a  subscriber  as  such,  upon. the  corporate  stock  books,  is 
prima  facie  evidence  of  his  subscription,''"  as  is  also  the  original 
subscription  paper,^^  and  the  subscription  books  of  the  commis- 
sioners appointed  to  receive  subscriptions.^*  Creditors  of  a  cor- 
poration are  presumed  to  have  relied  upon  the  corporate  books 
as  to  who  are  stockholders.^"  In  ca^e  of  loss  of  the  original  stock 
book  other  books  of  record  are  admissible,'"  but  not  until  proof 
of  an  original  subscription,  and  of  the  loss  of  the  record  or  sat- 
isfactory account  of  its  absence."  But  such  evidence  is  only 
prima  facie,  and  is  subject  to  rebuttal  by  evidence  that  the  sub- 
scriber's name  was  subscribed  without  his  consent.^^ 

D. 

CONDITIONAL   SUBSCRIPTIONS.       CONDITIONS   PRECEDENT   TO   LIA- 
BILITY. 

§  226.  Conditional  subscriptions. — A  conditional  subscrip- 
tion is  one  which  can  be  enforced  by  the  corporation  only  after 
the  performance  of  some  condition  specified  in  the  subscription 
itself.  It  is  "a  continuing  offer  which  is  final  and  absolute  when 
accepted." '^  To  be  effectual,  the  condition  must  be  inserted  in 
the  written  contract  of  subscription.  It  cannot  be  varied  or  aided 
by  parol.'*  It  is  not  competent  to  show  by  parol  evidence  that 
stdck  subscriptions  were  conditional,  where  they  purport  to  be 
unconditional.'-  It  does  not  make  the  subscriber  a  stockholder 
until  performance  of  some  condition  or  its  waiver,  or  in  case  of 
estoppel  to  set  up  its  non-performance.    A  conditional  subscrip- 

28  Torras  v.  Raeburn,   108    Ga.  si  Pittsburgh,  etc.  R.  R.  v.  Gaz- 
345   (1899);    Penobscot   R.    Co.  v.  zam,  32  Pa.  St.  340    (1858). 
White,   41  Me.   512,   66  Am.   Dec.  32Mudgett   v.    Horrell,    33    Cal. 
257.  25  (1867). 

27  Partridge  v.  Badger,  25  Barb.  33  Taggart   v.    Western,    etc.   R. 

146    (1857);    Stuart  v.   Valley  R.  R.,  24  Md.  563. 

Co.,  32  Gratt.  (Va.)  146.  34  Minneapolis,  etc.  Co.  v.  Davis, 

28Hawley   v.   Upton,   102   U.   S.  40  Minn.   110    (1889),  3  L.  R.  A. 

314.  796,  12  Am.  St.  Rep.  701. 

29  United  States,  etc.  Co.  v.  35  Merrick  v.  Consumers,'  etc. 
Davies,  2  Kan.  App.  611   (1895).  Co.,  Ill  111.  App.  153  (1902). 

30  Congdon  v.  Windsor,  17  R.  I. 
236. 
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tion  involves  two  contracts,  one  on  the  part  of  the  corporation  to 
do  some  specified  act  and  the  other  on  the  part  of  the  subscriber 
whose  contract  is  enforceable,  whether  or  not  the  conditions  are 
performed,  as  where  they  are  subsequent,  for  the  breach  of  which 
the  only  remedy  is  an  action- for  damages.^*  Acceptance  by  the 
corporation  is  necessary.  Until  the  conditional  subscription  is 
accepted,  it  is  but  a  continuing  offer.  After  the  condition  has  been 
performed  the  subscription  cannot  be  revoked.^''  The  condition 
must  be  performed  or  complied  with  before  the  subscriber  can 
be  compelled  to  pay  the  subscription.^*  As  where  the  condition 
is  that  certain  work  shall  be  performed  within  a  certain  time, 
time  is  of  the  essence  of  the  contract,  and  failure  of  performance 
within  the  time  will  defeat  the  subscription.^'  "Whether  the  con- 
dition be  precedent  or  subsequent  is  a  question  purely  of  intent, 
and  the  intention  must  be  determined  by  considering  not  only  the 
words  of  the  particular  clause,  but  also  the  language  of  the  whole 
contract,  as  well  as  the  nature  of  the  act  required  and  the  sub- 
ject matter  to  which  it  relates.*" 

Waiver  of  the  condition. — The  conditional  subscriber  may 
waive  the  performance  and  thus  become  liable  -to  pay  his  sub- 
scription, in  any  event.  He  may  waive  the  performance  by  his 
silence  or  by  his  oral  statement  of  agreement.*^ 

§  226a.  Subscription  conditional.  As  a  defense.  Estoppel. 
A  subscriber  to  stock  who  uses  and  sells  it  withbut  requiring  com- 
pliance with  the  condition  is  estopped  fromi  asserting  it.*^ 

§  227.  Subscription  before  incorporation  not  to  be  condi- 
tional.— A  condition  that  payment  shall  be  in  property  or  serv- 
ices, excludes  a  subscription  from  being  counted  among  those 
taken  for  the  purpose  of  obtaining  the  charter.*^  The  same  is 
true  of  those  made  by  contractors  upon  special  terms.**     And, 

ssMathis    v.    Pridham,    1    Tex.  74    Mass.    596;     Oldtown,    etc.  R. 

Civ.  App.  58.  Co.  V.   Veazie,   39   Me.   571;    New 

3T  Philadelphia,    etc.    R.    R.     v.  York,  etc.  R.  Co.  v.  Hunt,  39  Conn. 

Conway,  117  Pa.  St.  364.  75.    Ridgefield,     etc.     R.     Co.     v. 

38  Hall  v.  Sims,  106  Ala.  561.  Brush,  43  Conn.  86,  is  not  contra, 

39  Burlington,  etc.  R.  R.  v.  as  the  agreement  there  to  pay  in 
Boestler,  15  Iowa,  555.  work  was  parol  and  could  not  be 

40  Bucksport,  etc.  R.  R.  v.  allowed  to  vary  an  apparently  ab- 
Brewer,  67  Me.  295.  solute    written    contract    of    sub- 

41  Hanover,  etc.  R.  R.  v.  Hal-  scription.  Contra,  Phillips  v. 
deman,  82  Pa.  St.  36.  Covington,  etc.  Co.,  2  Met.   (Ky.) 

42  wyman  v.  Bowman,  127  Fed.  219. 

257  (tJ.  S.)  C.  C.  A.  (Iowa,  1904).  44 Boston,  etc.  R.  Co.  v.  Welling- 

43  Troy,  etc.  R.  Co.  v.  Newton,      ton,  113  Mass.  79;  Oskaloosa,  etc. 
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generally,  when  a  certain  amount  of  stock  is  required  by  statute 
to  be  subscribed  before  the  company  shall  become  incorporated, 
conditional  subscriptions  cannot  be  reckoned,*"  unless  it  be  shown 
that  the  conditions  have  been  performed  or  have  been  waived.*" 
Any  other  rule  w6uld  lead  to  the  procurement  from  the  Com- 
monwealth of  valuable  charters  without  any  absolute  capital  for 
their  support,  and  thus  give  rise  to  a  system  of  speculation  and 
fraud  which  would  be  intolerable.*'^  After  incorporation,  how- 
ever, the  company  may  receive  conditional  subscriptions.*^  In 
New  York,  subscriptions  taken  for  the  purpose  of  obtaining  in- 
corporation, are  rendered  void  by  being  made  conditionally ;  *" 
while  in  Pennsylvania  the  subscription  itself  is  valid  and  binding, 
but  the  condition  null  and  void.^" 

§  228.  May  be  conditional  when  made  after  incorporation. 
Conditional  subscriptions  after  incorporation  are  valid,  by  the 
common  law  of  all  the  States."^  A  conditional  subscription  made 
after  organization  of  the  corporation,  is  valid,  unless  it  is  ex- 
pressly restricted  by  charter  or  other  statute,  or  is  otherwise  be- 
yond the  corporate  powers.^^  As,  in  case  of  a  railroad  corpora- 
tion, a  condition  that  it  shall  establish  its  line  between  certain 
points,"^  or  that  the  road  shall  be  commenced  within  a  specified 
time."* 

Works    V.    Parkhurst,     54     Iowa,  court  would  seem    to    follow  the 

357;  Beach  on  Railways,  §  108.  New  York  rulei 

45  Caley  v.  Philadelphia,  etc.  R.  bo  Boyd  v.  Peach  Bottom  Ry. 
Co.,  80  Pa.  St.  363;  Boston,  etc.  R.  Co.,  90  Pa.  St.  169;  Caley  v.  Phila- 
Co.  V.  Wellington,  113  Mass.  79;  delphia,  etc.  R.  Co.,  80  Pa.  St.. 
Troy,  etc.  R.  Co.  v.  Newton,  74  363;  Bedford  R.  Co.  v.  Bowser,  48 
Mass.  596.  Gf.  Brand  v.  Law-  Pa.  St.  29;  Barrington  v.  Pitts- 
renceville  Branch  R.  Co.  (1888),  burgh,  etc.  R.  Co.,  44  Pa.  St.  358; 
77  Ga.  506.  Pittsburgh,  etc.  R.  Co.  v.  Biggar, 

46  Boston,  etc.  R.  Co.  v.  Wei-  34  Pa.  St.  455;  Pittsburgh,  etc. 
lington,  113  Mass.  79;  Troy,  etc.  R.  Co.  v.  Woodrow,  3  Phila.  271. 
R.  Co.  V.  Newton,  8  Gray,   569.  Of.    Legonier    Valley    R.    Co.    v. 

*7  Caley  v.  Philadelphia,  etc.  R.  Williams,  33  Leg.  Intel.  40.     See 

Co.,  80  Pa.  St.  363.  also  Burke  v.  Smith,  16  Wall.  390, 

*s  Caley  v.  Philadelphia,  etc.  R.  where    the    United    States    court 

Co.,  80  Pa.    St.    363;    Pittsburgh,  would  seem  to  follow  the  Pennsyl- 

etc.  R.  Co.  V.  Stewart,  41  Pa.  St.  vania  rule. 

54 ;  Union  Hotel  Co.  v.  Hersee,  79  si  Pittstjurgh,  etc.  R.  R.  v.  Stew- 

N.  Y.  454.     Cf.  Hanover  Junction,  art,  41  Pa.  St.  54. 

etc.  R.  Co.  V.   Haldeman,   82  Pa.  62  Union  Hotel  Co.  v.  Hersee,  79 

St.   36.  N.  Y.  454,  35  Am.  Rep.  536. 

49  Troy,  etc.  R.  Co.  v.  Tibbits,  53  Webb  v.  Baltimore,  etc.  Co., 

18  Barb.  297.     See  also  Putnam  v.  77  Md.  92,  39  Am.  St.  Rep.  396. 

City  of  New  Albany,  4  Biss.  365,  b4  Taylor  v.  Fletcher,  15  Ind.  80. 
383,     where     the     United     States 
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§  229.  Valid  or  void  conditions. — Conditional  subscriptions 
made  prior  to  the  incorporation  of  a  company  are  void,'*'*  but  those 
made  after  incorporation  are  valid,""  where  not  contrary  to  public 
policy  ^'  or  inconsistent  with  the  charter  or  some  statute  of  the 
State/'  or  in  conflict  with  the  obligations  which  the  contract  it- 
seif  imposes  upon  the  subscribers.  Ordinarily  anything  which 
may  be  legally  done  by  the  corporation  may  be  made  a  condition 
to  a  subscription  for  stock.""  Thus,  subscriptions  may  be  legally 
conditioned  as  to  the  time,  manner  or  means  of  payment.""  A 
condition  that  calls  shall  not  be  made  until  a  certain  amount  has 
been  subscribed  is  valid,"^  although  the  charter  may  allow  opera- 
tions to  commence  when  a  less  sum  has  been  subscribed."^  But 
a  contract  with  a  subscriber  to  organization  stock  of  a  corpora- 
tion that  for  every  share  subscribed  for  he  shall  receive  interest- 
bearing  bonds  to  an  equal  amount,  secured  by  mortgage  on  the 


ESTroy  &  B.  R.  Co.  v.  Tibbits, 
18  Barb.  297.  See  also  Chamber- 
lain V.  Painsville,  H.  R.  Co,.  15 
Ohio  St.  225;  Boyd  v.  Peach  Bot- 
tom R.  Co.,  90  Pa.  St.  169;  Caley 
V.  Philadelphia  &  C.  C.  R.  Co.,  80 
Pa.  St.  363. 

seNew  Albany  &  S.  R.  Co.  v. 
McCormiek,  10  Ind.  499;  McMillan 
V.  Maysviile  &  L.  R.  Co.,  15  b!. 
Mon.  (Ky.)  218,  Union  Hotel  Co. 
V.  Hersee,  79  N.  Y.  454;  Burrows 
V.  Smith,  10  N.  Y.  550;  Morris 
Canal  &  Banking  Co.  v.  Nathan, 
•2  Hall  (N.  Y.),  239;  Ashtabula  & 
N.  L.  R.  Co.  V.  Smith,  15  Ohio  St. 
328. 

57  Lake  Ontario  Shore  R.  Co.  v. 
Curtiss,  80  N.  Y.  219;  Fort  Ed- 
ward &  Fort  Miller  Plank  Road 
Co.  V.  Payne,  15  N.  Y.  583;  Mace- 
don  &  Bristol  Plank  Road  Co.  v. 
Snediker,  18  Barb.  317;  Butter- 
nuts &  Oxford  Turnpike  Co.  v. 
North,  1  Hill  (N.  Y.),  518;  Dix  v. 
Shaver,  14  Hun,  392.  In  Morrow 
V.  Nashville,  etc.  Co.  (1889),  87 
Tenn.  262;  s.  c.  10  Am.  St.  Rep. 
6i'58,  it  is  said  that  conditional  sub- 
scriptions to  stock  of  corporations 
are  contrary  to  sound  public  pol- 
icy, by  reason  of  their  tendency 
to  mislead  and  ensnare  creditors, 
and  they  ought  not,  therefore,  to 
be  encouraged. 


58  Thigpen  v.  Mississippi,  etc. 
R.  Co.,  32  Miss.  347. 

69  Penobscot  &  K.  R.  Co.  v. 
Dunn,  39  Me.  587;  Hanover  Junc- 
tion, etc.  R.  Co.  v.  Haldeman,  82 
Pa.  St.  36;  Ticonic,  etc.  R.  Co.  v. 
Long,  63  Me.  480;  Ashtabula,  etc. 
R.  Co.  V.  Smith,  15  Ohio  St.  328; 
Milwaukee,  etc.  R.  Co.  v.  Field,  13 
Wis.  340.  Cf.  McMillan  v.  Mays- 
viile, etc.  R.  Co.,  15  B.  Mon.  218; 
s.  o.  41  Am.  Dec.  181;  New  Al- 
bany, etc.  R.  Co.  V.  McCormiek, 
10  Ind.  499;  s.  c.  71  Am.  Dec.  337. 

60  Smith  V.  Tallahassee  B.  P.  R. 
Co.,  30  Ala.- 650;  People  v.  Cham- 
bers, 42  Cal.  201;  Mitchell  v. 
Rome  R.  Co.,  17  Ga.  574;  Statara 
R.  Co.  V.  Brune,  6  Gill.  41;  Van 
Allen  V.  Illinois  Cent.  R.  Co.,  7 
Bosw.  515;  Highland  Turnpike 
Co.  V.  McKean,  11  Johns.  (N.  Y.) 
98;  Milwaukee  &  N.  I.  R.  Co.  v. 
Field,  12  Wis.  340. 

61  Union  Hotel  Co.  v.  Hersee,  79 
N.  Y.  454;  Penobscot,  etc.  R.  Co. 
V.  Dunn,  39  Me.  587;  Ridgefield, 
etc.  R.  Co.  V.  Brush,  43  Conn.  86; 
Hanover  Junction,  etc.  R.  Co.  v. 
Haldeman,  82  Pa.  St.  36;  Philadel- 
phia, etc.  R.  Co.  V.  Hickman,  28 
Pa.  St.  318. 

62  Union  Hotel  Co.  v.  Hersee,  79 
N.  Y.  454. 
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company's  plant,  is  void,  both  as  to  creditors  and  the  corpora- 
tion.*' In  New  York,  where  the  general  turnpike  act  did  not 
authorize  the  commissioners  to  accept  conditional  subscriptions,  it 
has  been  held  that  a  subscription  conditioned  upon  a  certain  loca- 
tion of  the  road  was  void  as  against  public  policy."*  This  rule, 
however,  does  not  seem  to  have  been  generally  applied  to  the 
location  of  railways.*^  In  other  States  also,  conditions  in  sub- 
scriptions to  the  stock  of  railroad  companies  that  the  road  go  by 
a  certain  town  are  valid.""  And  it  may  be  validly  stipulated  that 
the  location  shall  be  subject  to  the  subscriber's  approval."^ 


83  Morrow  v.  Nashville  Iron  & 
•  Steel  Co.  (1889),  87  Tenn.  262; 
s.  c.  10  Am.  St.  Rep.  658.  In  this 
case  the  bonds  agreed  to  he  issued 
being  secured  by  mortgage  on  the 
plant,  which  could  only  be  ob- 
tained by  payment  of  the  capital 
stock,  and  the  subscriber  having 
oecome  a  director  without  re- 
ceiving his  bonds,  the  agreement 
to  issue  bonds  is  not  a  condi- 
tion precedent,  and  the  stock  sub- 
scribed stands  absolute,  though 
the  agreement  be  void. 

«*  Beach  on  Railways,  §  109; 
Fort  Edward,  etc.  Plank  Road  Co. 
V.  Payne,  15  N.  Y.  583;  Butter- 
nuts, etc.  Turnpike  Co.  v.  North, 
1  Hill,  518;  Macedon,  etc.  Plank 
Road  Co.  V.  Snediker,  18  Barb. 
317. 

65  Beach  on  Railways,  §  109; 
Lake  Ontario,  etc.  R.  Co.  v.  Cur- 
tiss,  80  N.  Y.  219;  Cayuga  Lake 
R.  Co.  V.  Kyle,  5  Thomp.  &  C.  659; 
Buffalo,  etc.  R.  Co.  v.  Pottle,  23 
Barb.  21.  Ace.  Roberts  v.  Mobile, 
etc.  R.  Co.,  32  Miss.  373;  Martin 
V.  Pemsacola,  etc.  R.  Co.,  8  Fla. 
370;  Nashville,  etc.  R.  Co.  v. 
Baker,  2  Coldw.  574;  McMillan  v. 
Maysville,  etc.  R.  Co.,  15  B.  Mon. 
218;  s.  c.  61  Am.  Dec.  181;  Hen- 
derson, etc.  R.  Co.  V.  Leavell,  18 
B.  Mon.  358;  Charlotte,  etc.  R.  Co. 
V.  Blakely,  3  Strobh.  (S.  C.)  245; 
Spartanburgh,  etc.  R.  Co.  v. 
Graffenried,  12  Rich.  (S.  C.)  275; 
Taggart  v.  Western  Maryland  R. 
Co.,    24     Md.     563;      Taylor    v. 
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Fletcher,  15  Md.  80;  Missouri  Pa- 
cific Ry.  Co.  V.  Taggard,  84  Mo. 
264;  Connecticut,  etc.  R.  'Co.  v. 
Baxter,  32  Vt.  805;  Fisher  v. 
Bvansville,  etc.  R.  Co.,  7  Ind.  407; 
Agricultural,  etc.  R.  Co.  v.  Win- 
chester, 13  Allen,  29;  Caley  v. 
Philadelphia,  etc.  R.  Co.,  80  Pa. 
St.  363.  Contra,  Utica,  etc.  R. 
Co.  V.  Brinkerhofl,  21  Wend.  139; 
s.  c.  64  Am.  Dec.  220. 

«6  Jacks  V.  Helena,  41  Ark.  213; 
Moore  v.  Hanover  Junction  R.  Co., 
94  Pa.  St.  324;  Caley  v.  Philadel- 
phia, etc.  R.  Co.,  80  Pa.  St.  363; 
s.  c.  80  Am.  Dec.  570;  Cumberland 
Valley  R.  Co.  v.  Baab,  9  Watts, 
458;  s.  c.  36  Am.  Dec.  132;  Woon- 
socket,  etc.  R.  Co.  v.  Sherman,  8 
R.  I.  564;  Paris,  etc.  R.  Co.  v. 
Henderson,  89  111.  86;  Wear  v. 
Jacksonville,  etc.  R.  Co.,  24  111. 
595;  Bucksport,  etc.  R.  Co.  v. 
Brewer,  67  Me.  295;  Jewett  v. 
Lawrenceburgh,  etc.  R.  Co.,  10 
Ind.  539;  Evansville,  etc.  R.  Co.  v. 
Sharer,  10  Ind.  246;  Detroit,  etc. 
R.  Co.  V.  Starnes,  38  Mich.  698; 
Swartwout  v.  Michigan,  etc.  R. 
Co.,  24  Mich.  389;  Cooper  v.  Mc- 
Kee,  53  Iowa,  239;  Chamberlain  v. 
Painesville,  etc.  R.  Co.,  15  Ohio 
St.  225;  Mansfield,  etc.  R.  Co.  v. 
Brown,  26  Ohio  St.  223;  Des 
Moines  Valley  R.  Co.  v.  Graft,  27 
Iowa,  99;  Burlington,  etc.  R.  Co. 
V.  Boestler,  15  Iowa,  555;  West 
Cornwall,  etc.  Ry.  Co.  v.  Mo  watt, 
15  Q.  B.  521. 

6'  Spartanburgh,  etc.  R.  Co.  v. 


306  STJBSCEIPTIONS.  [§  230. 

§  230.  Conditional  subscriptions  made  before  incorpora- 
tion.— In  the  absence  of  any  provision  to  the  contrary,  it  is 
always  an  implied  condition  that  the  full  amount  of  the  capital 
stock  shall  be  subscribed.*'  And  in  New  York  and  Pennsyl- 
vania it  is  held  that  a  subscription  cannot  be  conditional,  when 
made  under  a  statute  granting  a  charter  upon  a  certain  amount 
of  capital  being  subscribed.  "Any  other  ruk  would  lead  to  the 
procurement  from  the  Commonwealth  of  valuable  charters  with- 
out any  absolute  capital  for  their  support,  and  thus  give  rise  to 
a  system  of  speculation  and  fraud  which  would  be  intolerable."  "^ 
And,  in  the  United  States  Supreme  Court,  it  was  held  in  a  lead- 
ing case :  "When  a  company  is  incorporated  tinder  general  laws, 
.  .  .  and  the  law  prescribes  that  a  certain  amount  of  stock' 
shall  be  subscribed  before  corporate  power  shall  be  exercised,  if 
subscriptions,  obtained  before  the  organization  was  effected,  may 
be  subsequently  rendered  unavailable  by  conditions  attached  to 
them,  the  substantial  requirements  of  the  laws  are  defeated.  The 
purpose  of  such  a  requisition  is,  that  the  State  may  be  assured  of 
the  successful  prosecution  of  the  work,  and  the  creditors  of  the 
company  may  have,  to  the  extent,  at  least,  of  the  required  sub- 
scription, the  means  of  obtaining  satisfaction  of  their  claims.  The 
grant  of  the  franchise  is,  therefore,  made  dependent  upon  secur- 
ing a  specified  amount  of  capital.  If  the  subscriptions  to  the  stock 
can  be  clogged  with  such  conditions  as  to  render  it  impossible  to 
collect  the  fund  which  the  State  required  to  be  provided  before  it 
would  assent  to  the  grant  of  corporate  powers,  a  charter  might  be 
obtained  without  any  available  capital.  Conditions  attached  to 
subscriptions,  which,  if  valid,  lessen  the  capital  of  the  company, 
thus  depriving  the  State  of  the  security  it  exacted  that  the  rail- 
road would  be  built,  and  diminishing  the  means  intended  for  the 
protection  of  creditors,  are  therefore  a  fraud  upon  the  grantor 
of  the  franchise,  and  upon  those  who  may  become  creditors  of 
the  corporation.  They  are  also  a  fraud  upon  unconditional  stock- 
holders, who  subscribed  td  the  stock  in  the  faith  that  capital  suffi- 

Graffenried,  12  Rich.  (S.  C.)  275;  Iowa,  99;  Robert's  Case,  3  De  Gex 

North,  etc.  R.  Co.  v.  Winkler,  29  &  Sm.  205;  s.  c.  2  Mac.  &  G.  196; 

Mo.  318;    Chamberlain  v.  Paines-  Beach  on  Railways,  §  109. 

viHe,  etc.  R.  Co.,  15  Ohio  St.  225 ;  ss  Winters     v.     Armstrong,     37 

Mansfield,  etc.  R.  Co.  v.  Stout,  26  Fed.  Rep.  508. 

Ohio   St.   241;    Mansfield,   etc.   R.  e^  Caley    v.    Philadelphia,     etc. 

Co.  V.  Brown,  26  Ohio  St.  224;  Des  E.  R.,  80  Pa.  St.  363. 

Moines,   etc.  R.   Co.   v.   Graft,   27 
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cient  would  be  obtained  to  complete  the  projected  work,  and  who 
may  be  compelled  to  pay  their  subscriptions,  though  the  enterprise 
has  failed,  and  their  whole  investment  has  been  lost.  It  is  for 
these  reasons  that  such  conditions  are  denied  any  effect." '"'  The 
rule  as  to  invalidity  of  a  conditional  subscription  made  before  in- 
corporation, does  not  apply  to  a  condition  that  all  the  capital  stock 
shall  be  subscriber  for.  That  is  always  implied.'^  If  the  corpo'- 
ration  is  without  corporate  power  to  accept  a  conditional  subscrip- 
tion, it  will  be  treated  as  an  offer  to  take  the  stock,  and  if  not  pre- 
viously withdrawn,  it  will  become  binding  upon  performance  of 
the  conditions.'^ 

§  231.  Revocation  or  withdrawal  of  coaiditions,  at  any 
time  before  their  performance.— A  conditional  subscription 
made  upon  performance  of  condition  precedent  by  the  corporation, 
is  a  continuing  offer,  revocable  at  any  time  before  perfo'rmance 
of  the  condition,  if  that  is  entirely  optional  with  the  corporation.''' 
But  if  it  has  bound  itself  to  the  i)ereformaiice,  the  subscriber  can 
not,  without  consent  of  the  corporation,  revoke  his  subscription 
before  the  time  provided  for  performance.'* 

§  232.  Conditions  precedent. — Whether  a  subscription  to 
stock  be  precedent  or  subsequent,  is  a  question  purely  of  intent, 
to  be  determined  by  considering  the  words  both  of  the  clause  con- 
taining the  condition  and  of  the  whole  contract,  as  well  as  the 
nature  of  the  act  required  and  the  subject-matter  to  which  it  re- 
lates.'°  When  subscriptions  are  made  to  take  stock  in  an  ex- 
isting or  proposed  corporation,  upon  a  condition  precedent,  as,  for 
example,  upon  condition  that  a  specified  amount  of  subscriptions 
shall  hereafter  be  obtained,  the  contract  of  the  several  subscribers 
is  twofold  in  character.  It  is,  in  a  sense,  a  contract  between  the 
several  subscribers,  which  -cannot  be  withdrawn  or  revoked  as 
to  any  one  without  the  acquiescence  of  all.  It  is  also  a  continu- 
ing offer  or  proposition  to  the  corporation  to  take  and  pay  for  the 
amount  of  stock  subscribed,  upon  the  terms  proposed,  whenever 

70  Burke  v.  Smith,  16  Wall.  75  Beach  on  Railways,  §  97,  cit- 
<U.  S.)  390.  Ing  Bucksport,  etc.  R.  Co.  v.  In- 

71  Montpelier,  etc.  Co.  v.  Lang-  habitants  of  Bremer,  67  Me.  295; 
don,  45  Vt.  137.  Chamberlain    v.    Painesville,    etc. 

72  Armstrong  v.  Karshner,  47  R.  Co.,  15  Ohio  St.  225;  "Condi- 
Ohio  St.  276.  tlonal  Application  for  Shares,"  17 

73  Taggart  v.  WfiSterji,  etc.  Co.,  Sol.  J.  &  Rep.  383;  Note  to  Parker 
24  Md.  563,  89  Am.  Dec.  760.  v.  Thomas,  81  Am.  Dec.  392. 

7iHutchins  v.   Smith,  46  Barb. 
(N.  Y.)  235. 
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the  specified  amount  of  subscriptions  shall  have  been  obtained. 
The  obtaining  of  the  amount  specified  within  a  reasonable  time  is 
an  acceptance  of  the  proposition  or  offer  by  the  corporation,  and 
the  contract  of  each  subscriber  then  becomes  absolute  and  uncon- 
ditional.'"  A  subscriber  cannot  withdraw  his  subscription  even 
though  it  be  conditional,  unless  unreasonable  delay  occurs  in  per- 
forming the  condition.'^  When  the  company  obtains  solvent  sub- 
scriptions for  the  amount  specified,  that  becomes  an  effectual  ac- 
ceptance of  the  offer  of  all  those  who  have  previously  subscribed. 
Their  subscriptions  are  no  longer  conditional,  but  become  abso- 
lute, and  are  thereafter  payable,  according  to  the  terms  of  the 
contract,  on  the  call  of  the  board  of  directors.^^  The  subscribers 
thereupon  become  entitled  to  all  the  rights  and  privileges  of 
stockholders,  and  they  come  under  the  correlative  obligations  and 
duties  of  holders  of  stock  in  a  corporation^' 

Implied  conditions  precedent. — Although  a  subscription  may 
not  be  upon  its  face  expressly  conditional,  certain  conditions  pre- 
cedent are  implied ;  as,  if  the  amount  of  capital  stock  is  not  fixed 
by  the  charter  it  must  be  fixed  by  the  corporation  before  any  lia- 
bility attaches  to  the  subscriber,  upon  his  subscription.'"  And 
that  the  full  amount  of  the  capital  stock  must  be  subscribed  be- 
fore the  corporation  can  levy  any  assessment,  or  otherwise  en- 
force any  part  of  the  subscription.*^  ,  Payment  on  subscription  is 
not  a  condition  precedent  to  liability  upon  subscription,  unless 
such  be  the  expressed  intention  of  the  contract.     That  the  cor- 

78  1  Mor.  Priv.  Corp.,  §  47;  Cra-  son,   16   N.   T.   451;    McClure   v.. 

vens   V.    Eagle   Cotton   Mills   Co.  Railway  Co.,  90  Pa.  St.  269. 

(1889),  120  Ind.  600;   s.  c.  6  Ry.  ^sRallroad    Co.    T.    Pickens,    5 

&   Corp.   L.    J.   411;    Minneapolis  Ind  247;   Estell  v.  Turnpike  Co., 

Thresher   Machine    Co.    v.    Davis  41  Ind.  174;  Beckner  v.  Turnpike- 

(1889),  40  Minn.  110;  s.  c.  12  Am.  Co.,    65    Ind.    468;    Warehousing 

St.  Rep.  701;  Morawetz  on  Corpo-  Co.  v.  Badger,  67  N.  Y.  294,  300; 

rations,  §  47.    Of.  Bucksport,  etc.  Cravens  v.  Eagle  Cotton  Mills  Co. 

R.  Co.  V.  Buck,  65  Me.  536;  Iowa,  (1889),  120  Ind.  600;  s.  o.  6  Ry. 

etc.   R.  Co.  V.  Perkins,   28   Iowa,  &  Corp.  L.  J.  411. 

281.     A   subscription   to   a   ferry  79  University  v.   Scoonover,   114 

company  conditioned  upon  suffic-  Ind.  381;   Cravens  v.  Eagle  Cot- 

ient  subscriptions  for  the  corpo-  ton   Mills   Co.    (1889),    120    Ind. 

rate  purposes  being'  secured,  has  600;  s.  c.  6  Ry.  &  Corp.  L.  J.  411. 

been   held   not  enforceable  until  so  Somerset,  etc.  Co.  v.  Clark,  61 

funds  for  the  land,  structures  and  Me.  379. 

boats  had  been  secured.    People's  si  Manor  v.  Mechanics'  Bank,  1". 

Ferry  Co.  v.  Balch,  74  Mass.  203.  Pet.   (U.  S.)   46. 

77  Johnson  v.   Plank  Road  Co., 
16  Ind.  389;  Railroad  Co.  v.  Ma- 
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poratioh  shall  be  legally  organized  is  also  an  implied  condition 
precedent  to  any  liability  upon  the  subscription  made  before  in^- 
corporation.*'' 

§  233.  Conditions  subsequent. — A  condition  subsequent  is 
one  which  does  not  affect  "the  subscriber's  liability  to  take  and 
pay  for  his  shares,  but  which  gives  him  a  right  of  action  against 
the  corporation  iipon  its  failure  to  perform  the  specified  act.'' 
For  example,  a  specification  in  notes  given  for  a  subscription  to 
the  stock  of  a  railway  company  that  the  road  is  to  be  operated 
independently  of  a  certain  existing  railroad,  relates  to  what  is  to 
be  done  after  the  notes  are  paid,  not  before,  arid  is  therefore  a 
condition  subsequent.'*  In  the  case  last  cited,  notes  given  by  a 
subscriber  for  capital  stock' in  a  railroad,  each  note  being  for  an 
installment,  and  payable  on  completion  of  a  section  of  the  roady 
"ready  for  the  cross-ties,  trestles  and  bridges,"  of  which  com- 
pletion publication  in  a  newspaper  by  the  directors  was  to  be 
conclusive  notice,  were  held  to  be  mature  and  payable  as  soon 
as  the  publication  was  made,  although  the  notes  described  the 
road  as  one  which  was  to  havfe  a  certain  privilege,  and  the  privi- 
lege had  not  yet  been  secured.  The  securing  of  it  was  not  a  con- 
dition precedent  to  payment,  the  specification  thereof  being  merely 
part  of  the  description  of  the  road  as  it  was  to  be  ultimately,  but 
not  as  it  was  to  be  at  maturity  and  on  payment  of  the  subscrip- 
tions.'" So  an  agreement  that  commissioners  should  be  appointed 
to  see  that  other  conditions  are  carried  out,  is  a  condition  subse- 
quent.'® And  a  condition  that  the  money  paid  shall  be  expended 
on  a  particular  part  of  the  route  is  necessarily  subsequent.'^  Al- 
though, for  the  purpose  of  procuring  a  subscription,  the  corpora- 
tion contracted  that  a  side  track  would  be  constructed  on  the 
premises,  or  "at  the  place"  of  the  subscriber,  this  stipulation  con- 
templated that  the  side  track  would  be  constructed  after  the  pay- 
ment, there  being  no  agreement  that  its  construction  was  to  be 
a  condition  precedent."  A  stipulation  that  alterations  shall  be 
ordered  only  by  a  vote  of  the  directors,  is  also  regarded  as  a  sub- 

82  Indianapolis,  etc.  Co.  v.  Her-  sb  Johnson  v.  Georgia  M.  &  G.  R. 
kimer,  46  Ind.  142.  Co.  (1889),  81  Ga.  725. 

83  Belfast,  etc.  Ry.  Co.  v.  Moore,  se  Schaffner  v.  Jeffries  (1853), 
€0  Me.  561;  Mill  Dam  Foundry  v.  18  Mo.  512. 

Harvey,  38  Mass.  417,  437;  Beach  sTLane   v.    Brainerd  (1862).  30 

on  Railways,  §  97.  Conn.  565. 

Si  Johnson  v.   Georgia,  M.  &  G.  ss  Johnson  v.   Georgia  M.  &  G. 

Jl.  Co.  (1889),  81  Ga.  725.  B.  Co.  (1889),  81  Ga.  725. 
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sequent  condition.^'  An  action,  however,  cannot  be  maintained 
for  an  installment  not  maturing  until  after  all  work  on  the  road 
has  been  abandoned.""  A  condition  as  to  location  is  fulfilled 
when  the  route  is  fixed  in  accordance  with  the  contract,"^  and  the 
subscription  thereupon  becomes  absolute  although  the  road  has 
not  been  built."^  Even  where  one  subscribed  upon  condition  that 
the  line  of  the  road  should  be  "located  and  buih"  within  one  mile 


89  Bucksport,  etc.  R.  Co.  v. 
Buck,  68  Me.  81.  Under  subscrip- 
tions to  railroad  stock  on  the  fol- 
lowing terms:  "One-fourth  to  he 
paid  when  the  road  is  completed 
to  a  certain  county  line;"  the  re- 
mainder "to  be  paid  in  four  equal 
instalments,  of  four  mionths,  as 
the  work  progresses  through  the 
county,  provided  the  company  es- 
tablished a  depot"  at  a  certain 
point, — the  erection  of  the  depot 
is  not  a  condition  precedent  to 
payment  of  the  subscriptions 
and  an  assignee  of  the  subscrip- 
tion list  may  maintain  an  action 
thereon  for  a  call  maturing  after 
the  road  is  completed  to  the 
county  line,  and  while  work 
thereon  is  in  progress;  although, 
at  the  time  the  action  is 
brought,  work  on  the  road  has 
been  abandoned,  the  depot  has  not 
been  built,  the  railway  company 
is  insolvent,  and  its  property  and 
franchises  have  been  sold.  Pa- 
ducah  &  M.  R.  Co.  v.  Parks 
(1888),  2  Pickle  (Tenn.),  554. 
An  agreement  to  subscribe  for  the 
stock  of  a  railroad  company  pro- 
vided that  the  subscription  should 
not  be  due  until  the  road  was 
completed  between  named  points. 
The  separate  undertaking  of  de- 
fendant annexed  to  the  agree- 
ment bound  him  to  make  the  pay- 
ment "when  the  road  is  com- 
pleted on  the  within  terms."  It 
was  held  that  the  company  need 
not  complete  the  whole  road  be- 
fore demanding  such  payment, 
but  only  the  part  between  the 
points  named.  Lesher  v.  Karsh- 
ner  (Ohio,  1890),  24  N.  E.  Rep. 
882. 


sopaducah  &  M.  R.  Co.  v. 
Parks  (1888),  2  Pickle  (Tenn.), 
554. 

»i  Smith  v.  Allison,  23  Ind.  366; 
McMillan  v.  Maysville,  etc.  R.  Co., 
15  B.  Mon.  218;  s.  c.  61  Am.  Dec. 
181;  Miller  v.  Pittsburgh,  etc.  R. 
Co.,  41  Pa.  St.  237;  s.  c.  80  Am. 
Dec.  570;  O'Neal  v.  King,  3  Jones 
(N.  C),  517;  North  Missouri,  etc. 
R.  Co.  V.  Winkler,  29  Mo.  218; 
Parker  v.  Thomas,  28  Ind.  277; 
Branham  v.  Record,  42  Ind.  181; 
"Woonsocket,  etc.  R.  Co.  v.  Sher- 
man, 8  R.  I.  564;  Chamberlain  v. 
Painesville,  etc.  R.  Co.,  15  Ohio 
St.  225;  Warner  v.  Callander,  15 
Ohio   St.   190. 

82  Swartwout  v.  Michigan  Air 
Line  R.  Co.  (1872),  24  Mich  389, 
405,  citing  Chamberlain  v.  Paines- 
ville, etc.  R.  Co.,  15  Ohio  St.  225. 
Ace.  Miller  v.  Pittsburgh,  etc.  R. 
Co.,  40  Pa.  St.  237;  s.  c.  80  Am. 
Dec.  570.  See,  also,  McMillan  v. 
Maysville,  etc.  R.  Co.,  15  B.  Mon. 
218;  s.  c.  61  Am.  Dec.  181.  So, 
also,  conditions  that  the  road 
shall  "pass  through"  a  certain 
county  (North  Missouri  R.  Co.  v. 
Winkler,  29  Mo.  318;  Chamber- 
lain V.  Painesville,  etc.  R.  Co.,  15 
Ohio  St.  225;  Ashtabula,  etc.  R. 
Co.  V.  Smith,  15  Ohio  St.  328.  Cf. 
Pittsburgh,  etc.  R.  Co.  v.  Biggar, 
34  Pa.  St.  455),  or  if  the  road 
"shall  be  built"  through  a  cer- 
tain place,  are  construed  to  refer 
to  the  location  of  the  route  and 
not  to  the  completion  of  construe^ 
tion.  Woonsocket  Union  R.  Co. 
V.  Sherman,  8  R.  I.  564;  Swart- 
wout V.  Michigan,  etc.  R.  Co.,  24 
Mich.  389;  Warner  v.  Callander, 
20  Ohio  St.  190;  Beach  on  Rail- 
ways, §  111. 
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of  the  post-ofSce  in  the  villagfe  of  Three  Rivers,  he  was  held  to 
be  assessable  thereon  when  the  road  was  finally  located  within 
one  mile  of  the  post-office,  notwithstanding  it  was  not  yet  con- 
structed. For,  applying  the  condition  to  the  stibject-matter  to 
which  it  relates,  it  is  seen  that  to  consider  th€  latter  a  condition 
precedent  would  impose  the  unreasonable  obligation  upon  the 
company  of  building  the  road  without  money  and  delivering  in 
a  finished  work  to  the  subscribers.'^  So,  in  respect  to  an  issue  of 
stock,  a  promise  to  pay  a  certain  amount  therefor  upon  condition 
that  the  company's  road  shall  have  been  constructed  to  designated 
points  by  a  specified  date,  upon  which  the  money  shall  be  paid 
and  the  shares  issued,  requires  the  shares  to  be  issued  only  after 
payment.'* 

§  234.  Waiver  of  conditions. — The  subscriber  will  im- 
pliedly waive  the  performance  by  the  corporation  of  any  con- 
dition precedent  in  the  contract  of  subscription,  by  any  act  done 
before  he  knows  or  supposes  that  the  condition  is  performed, — 
when  such  act  is  inconsistent  with  his  intention  to  insist  upon 
the  performance  of  the  condition ;'"  as,  by  taking  part  in  a  stock- 
holders' meeting,"'  or  by  acting  as  a  director  or  other  officer 
when  only  a  stockholder  may  act  as  such  officer,''  or  by  payment 
of  a  subscription.'^ 

§  235.  Recitals  in  subscription  when  implied  conditions. — 
Recitals  in  the  contract  of  subscription  or  charter  or  articles  of 
association  are  frequently  regarded  as  implied  ^conditions."  Thus, 

93  Miller  v.  Pittsburgh,    etc.    R.  97  Richfield,    etc.    Co.    v.  Reyn- 

Co.,  40  Pa.  St.  237;   s.  0.  80  Am.  olds,  46  Conn.  375. 

Dec.   570;   Pittsburgh,  etc.  R.  Co.  9s  Union  Hotel  Co.  v.  Hersee,  79 

V.  Biggar,  34  Pa.  St.  455;   Woon-  N.  Y.  454,  35  Am.  Rep.  536. 

socket  Union  R.  Co.  v.  Sherman,  99  Carlisle  v.  Cahawba  &  M.  R. 

8  R.  I.  564;  Warner  v.  Callendar,  Co.,  4  Ala.  76;  Caley  v.  Philadel- 

20  Ohio   St.  190.     Of.  North  Mis-  phia,,  etc.  R.  Co.,  80  Pa.  St.  363; 

souri  R. -Co.  v.  Winkler,   29   Mo.  Burrows  v.  Smith,  10  N.  Y.  550; 

SIS;     Belfast,     etc.     Ry.     Co.     v.  Lamb  v.  Anderson,  54  Iowa,  100. 

Moore,    60    Me.    561,    576;    Bucks-  A  subscription  to  the  stock  of  a 

port,  etc.  R.  Co.  v.  Inhabitants  of  railroad  comyany,  payable  on  the 

Bremer,  67  Me.  295;   Chamberlain  order   of  the   directors   in   instal- 

V.  Painesville,  etc.  R.  Co.,  15  Ohio  ments,    when    the    road    is    com- 

St.  225.  pleted,    is    conditional,    and    the 

,    94Wemple  v.  St.  Louis,  J.  &  S.  grantee  of  the  first  company  can 

R.  Co.   (1887),  120  111.  196.  not,  by  performing  the  condition 

95  New  Hampshire,  etc.  Co.  v.  precedent,  fix  and  make  absolute 
Johnson,  30  N.  H.  390,  64  Am.  the  liability  of  the  subscriber.  To- 
Dec.  300.  ledo,  C.  &  St.  L.  R.  Co.  v.  Hins- 

96  Lane  v.   Brainerd,   30   Conn,  dale  (18883,  45  Ohio  St.  556. 
565. 
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if  the  charter  of  a  corporation  require  certain  acts  to  be  per- 
formed before  the  shareholders  shall  become  liable  upon  their 
subscription,  the  performance  of  those  acts  is  a  condition  pre- 
cedent to  the  liability  upon  their  stock  subscriptions.^  ,And  a 
recital  that  the  capital  stock  of  the  company  shall  be  a  certain 
amount,  may  render  subscriptions  thereto  conditional  upon  that 
aniount  of  stock  being  taken.^  So,  again,  a  description  of  the 
route  of  a  railway,  and  mention  of  the  termini  thereof,  although 
the  language  be  not  conditional,  Will  be  construed  as  an  implied 
Condition  that  the  road  should  be  so  built,  and  any  material  al- 
tferation  of  route  or  a  change  of  the  termini  will  release  the  sub- 
scriber from  payment.^  But  recitals  respecting  unimportant  mat- 
ters do  not  create  conditions.  For  example,  a  recital  that  cer- 
tain subscriptions  to  the  stock  of  a  railway  Company  are  to  be  ex- 
pended upon  a  specified  portion  of  the  route,  has  been  held  to  be 
a  mere  direction  or  request  as  to  the  manner  in  which  the  money 
should  be  applied.*  And  recitals  as  to  the  time  within  which  a 
railway  is  to  be  completed,  are  not  considered  to  be  of  the  essence 
of  the  contract  of  subscription."  Subscriptions  to  stock  are  not 
deemed  to  be  upon  condition  precedent  that  the  whole  capital  of 
the  company  shall  be  paid  in.°     But  a  recital  in  the  charter,  or 

1  Carlisle  v.  Cahawba  &  M.  R.  constructed  as  Indicated.  But  see 
Co.  (1842),  4  Ala.  76.  Cf.  White  Jewett  v.  Valley  R.  Co.,  34  Ohio 
Mountains  R.  Co.  v.  Eastman  St.  601;  Greenville,  etc.  R.  Co.  v. 
(1856),  34  N.  H.  134.  Johnson,  8  Baxter   (Tenn.),  332; 

2  Vide  infra,  §  252,  and  infra,  Whitehall,  etc.  R.  Co."  v.  Myers,  16 
§  338.  Abb.  Pr.  N.  S.  34. 

3  Burrows  v.  Smith,  10  N.  Y.  *  Beach  on  Railways,  §  95,  cit- 
550;  Caley'  v.  Philadelphia,  etc.  ing  Lane  v.  Brainerd,  30  Conn. 
R.  Co.,   80  Pa.   St.   363;    Burling-  565. 

ton,  etc.  R.  Co.  v.  Whitney,  43  b  in  such  a  case  there  might 
Iowa,  113;  Buckfield,  etc.  R.  Co.  be  an  abatement  by  way  of  dam- 
V.  Irish,  39  Me.  44;  Oldtown,  etc.  ages  if  injury  had  resulted  from 
R.  Co.  V.  Veazie,  39  Me.  579;  Dan-  the  delay,  but  not  an  entire  re- 
bury,  etc.  R.  Co.  V.  Wilson,  22  lease  from  liability.  Kansas  City, 
Conn.  435;  Beach  on  Railways,  §  etc.  R..  Co.  v.  Alderman,  47  Mo. 
109;  Plattsville  v.  Galena,  etc.  R.  349;  Beach  on  Railways,  §  95. 
Co.,  43  Wis.  493,  holding  that  if  e  Sims  v.  Brooklyn  Street  R. 
a  railway  in  submitting  to  a  town  Co.,  37  Ohio  St.  556;  Wood's  Ry. 
a  proposition  for  aid,  states  Law,  §  29,  citing,  among  others, 
therein  that  it  has  surveyed  and  Kennebec,  etc.  R.  Co.  v.  Jarvis,  34 
located  the  line  through  certain  Me.  360;  York,  etc.  R.  Co.  v.  Pratt, 
sections  of  the  town  to  a  desig-  40  Me.  447;  Somerset,  etc.  R.  Co. 
nated  point,  and  solicits  aid  to  v.  Gushing,  45  Me.  524;  Nutter  v. 
build  the  road  "on  the  route  in-  Lexington,  etc.  R.  Co.,  6  Gray.  85; 
dicated,"  it  will  raise  an  implied  Boston,  etc.  R.  Co.  v.  Wellington, 
condition  that  the  road  shall  be  113  Mass.  79;    Lexington,   etc.  R. 
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articles  of  association,  in  a  prospectus  or  the  contract  of  subscrip- 
tion, that  the  capital  stock  of  a  company,  which  at  the  time  has 
not  commenced  active  operations,  shall  be  a  certain  amount,  is  an 
implied  condition  that  the  amount  of  stock  specified,  shall  be 
taken  before  the  subscribers  shall  become  liable  upon  their  con- 
tracts ; ''  unless  a  contrary  intention  appear  in  the  charter,  en- 


Co.  V.  Chandler,  13  Met.  311;  Ar- 
onwick  R.  Co.  v.  Cady,  11  R.  I. 
121;  Hoagland  v.  Cincinnati,  etc. 
R.  Co.,  18  Ind.  452;  Hamilton,  etc. 
Plank  Road  Co.  v.  Rice,  7  Barb. 
157.  See  also  In  re  Jennings,  1 
Irish,  Ch.  654;  "Waterford,  etc.  Ry. 
Co.  V.  Dalbiac,  20  L.  J.  Ex.  227; 
Waterford,  etc.  Ry.  Co.  v.  Dal- 
biac, 6  Ex.  443;  Strafford,  etc.  Co. 
V.  Stratton,  2  Barn.  &  Ad.  518. 

T  Haskell  v.  Worthington 
<1888),  94  Mo.  560;  Bray  v.  Far- 
well,  81  N.  Y.  600,  608;  Memphis 
Branch  R.  Co.  v.  Sullivan,  57  Ga. 
240;  Templeton  v.  Lemon,  112  111. 
51;  Contoocook  Valley  R.  Co.  v. 
Baker,  32  N.  H.  363;  Rockland  M. 
D.  &  S.  S.  Boat  Co.  v.  Sewall 
(1888),  80  Me.  400,  where  it  was 
held  that  an  agreement,  signed 
by  several,  to  form  a  corporation 
under  the  general  statute  of 
Maine,  with  a  certain  capital 
stock,  divided  into  shares,  by 
which  each  agrees  to  contribute 
the  sum  set  against  his  name,  is 
not  an  unconditional  agreement 
to  take  and  pay  for  a  certain  num- 
ber of  shares  of  the  capital  stock 
when  the  corporation  is  formed^ 
and  no  action  can  be  maintained 
upon  it  by  the  corporation,  unless, 
the  whole  amount  of  the  capital 
is  subscribed  and  taken,  or  there 
Is  a  waiver  of  such  subscription 
by  the  subscriber;  Allman  v.  Ha- 
vana R.  &  E.  R.  Co.,  88  111.  521; 
Santa  Cruz  R.  Co.  v.  Schwartz,  53 
Cal.  106;  New  York,  H.  &  N.  R. 
Co.  V.  Hunt,  39  Conn.  75;  Hoag- 
land V.  Cincinnati  &  F.  W.  R.  Co., 
18  Ind.  452;  Topeka  B.  Co.  v. 
Cummings,  3  Kan.  55;  Hughes  v. 
Antietam  Manuf.  Co.,  34  Md.  332; 


Cabot  &  W.  S.  B.  Co.  v.  Chapin,  6 
Cush.  50;  Salem  Mill  Dam  Co.  v. 
Ropes,  6  Pick.  23;  s.  c.  9  Pick. 
187;  Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24  Mich.  390;  Schurtz 
V.  Schoolcraft  &  T.  R.  Co.,  9  Mich. 
269;  Selma,  M.  &  M.  R.  Co.  v.  An- 
derson, 51  Miss.  829;  Livesey  v. 
Omaha  Hotel  Co.,  5  Neb.  50;  Hale 
v.  Sanborn,  16  Neb.  1;  Fox  v.  Clif- 
ton, 6  Bing.  776;  Wontner  v. 
Shairp,  4  C.  B.  404,  440;  Norwich 
Nav.  Co.  V.  Theobald,  1  Moo.  & 
1^1.  151;  Pitchford  v.  Davis,  5 
Mees.  &  W.  *2,  In  which  the  re- 
cital was  in  a  prospectus.  In 
Skowhegan  &  A.  R.  Co.  v.  Kins- 
man (1885),  77  Me.  370,  it  was 
held  that  an  unconditional  prom- 
ise In  a  stock  subscription  to  pay 
for  a  certain  number  of  shares 
at  par  Is  binding,  though  the 
amount  of  capital  stock  was  not 
iSxed,  and  the  minimum  number 
of  shares  named  in  the  charter 
was  not  subscribed  for.  Penob- 
scot R.  Co.  V.  Dummer,  40  Me. 
172;  s.  c.  63  Am.  Dec.  654;  Pen- 
obscot, etc.  R.  Co.  V.  Bartlett,  12 
Gray,  244;  Waterford,  etc.  Ry.  Co. 
V.  Dalbiac,  6  Ex.  443;  Erie,  etc. 
R.  Co.  V.  Owen,  32  Barb.  616;  Bos- 
ton R.  Co.  V.  Wellington,  113 
Mass.  79;  Stoneham  Branch  R. 
Co.  V.  Gould,  2  Gray,  277,  where 
it  is  said:  "This  Is  no  arbitrary 
rule.  It  is  founded  on  a  plain 
dictate  of  Justice,  and  the  strict 
principles  regulating  the  obliga- 
tion of  contracts;"  Warwick  R. 
Co  V.  Cady,  11  R.  I.  131;  Belfast, 
etc.  R.  Co.  V.  Cottrell,  66  Me.  185; 
Lewey's  Island  R.  Co.  v.  Bolton, 
48  Me.  451;  s.  c.  77  Am.  Dec.  236; 
Littleton  Manuf.  Co.  v.  Parker,  14 
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abling  act,  articles  of  association  or  contract  of  subscription,'  as 
where  the  agreement  is  to  pay  "when  required."  °  Accordingly, 
where  a  stock  company,  incorporated  under  a  general  law,  re- 
quiring that  the  amount  of  its  stock  be  stated  in  the  recording 
certificate,  enters  into  active  business  with  a  less  capital  sub- 
scribed than  the  amount  thus  stated,  a  subscriber  to  the  stock, 
who  is  not  estopped  from  setting  up  this  fact  in  defense,  cannot 
be  held  to  his  subscription.^*  So,  also,^  when  the  charter  has  left 
the  amount  of  the  capital  stock  to  be  fixed  by  the  corporate  au- 
thorities, it  is  a  general  rule  that  no  subscriber  is  bound  until  the 
amount  has  been  determined  and  the  whole  subscribed.^'^  And, 
again,  it  has  been  held  that  subscribers  for  stock  of  an  incorpo- 
rated company,  whose  capital  is  fixed  at  a  certain  sum,  whose 


N.  H.  543.  Cf.  Monroe  v.  Fort 
Wayne,  etc.  R.  Co.,  28  Mich.  272; 
Hale  V.  Sanborn,  16  Neb.  1.  See, 
however,  Rensselaer,  etc.  Plank  R. 
Co.  V.  Wetzel,  21  Barb.  56;  Nel- 
son V.  Blakey,  54  Ind.  29.  In 
seeking  to  enforce  a  contract  of 
subscription,  the  corporation  must 
aver  that  the  full  capital  stock 
has  been  subscribed.  Hain  v. 
North  Western,  etc.  R.  Co.,  41  Ind. 
196;  Pry  v.  Lexington,  etc.  R.  Co., 
2  Met.  (Ky.)  314.  Contra, 
Lewey's  Island  R.  Co.  v.  Bolton, 
48  Me.  451;  Lail  v.  Mt.  Sterling, 
etc.  R.  Co.,  13  Bush.  34. 

8  Peoria,  -  etc.  R.  Co.  v.  Pres- 
ton, 35  Iowa,'  118;  Musgrave  v. 
Morrison,  54  Md.  161.  Under  the 
Alabama  Code  of  1886,  §  1663, 
business  corporations  may  organ- 
ize upon  fifty  per  cent,  of  the  cap- 
ital stock  being  subscribed.  And 
under  this  and  similar  statutes 
and  charters  it  is  not  essential 
to  the  validity  of  subscriptions 
that  the  whole  be  taken.  Schloss 
V.  Montgomery  Trade  Co.  (1888), 
87  Ala.  411;  s.  c.  13  Am.  St.  Rep. 
51;  Penobscot,  etc.  R.  Co.  v.  Bart- 
lett,  12  Gray,  244;  s.  c.  71  Am. 
Dec.  753;  Schenectady,  etc.  Plank 
Road  Co.  V.  Thatcher,  11  N.  Y. 
102;  Rensselaer,  etc.  Plank  Road 
Co.  V.  Wetzel,  21  Barb.  56;  Hoag- 
land  V.  Cincinnati,  etc.  R.  Co.,  18 


Ind.  452;  Hunt  v.  Kansas,  etc.  Co., 
11  Kan.  412;  Sedalia,  etc.  Ry.  Co. 
V.  A.bell,  17  Mo.  App.  645;  Boston, 
etc.  R.  Co.  V.  Wellington,  113 
Mass.  79;  Lexington,  etc.  R.  Co. 
V.  Chandler,  54  Mass.  311;  Han- 
over, etc.  R.  Co.  V.  Haldeman,  82 
Pa.  St.  36. 

8  Cheraw,  etc.  R.  Co.  v.  Gar- 
land, 14  S.  C.  63;  Illinois  River 
R.  Co.  V.  Zimmer,  20  III.  654; 
Jewett  V.  Valley  Ry.  Co.,  34  Ohio 
St.  601.  Contra,  Galveston  Hotel 
Co.  v.  Balton,  46  Tex.  663.  Cf. 
Kennebec,  etc.  R.  Co.  v.  Jarvis,  34 
Me.  360. 

10  Haskell        V.        Worthington 
(1888),  94  Mo.  560. 

"Beach  on  Railways,  §  106; 
Troy,  etc.  R.  Co.  v.  Newton,  74 
Mass.  596;  Worcester,  etc.  R.  Co. 
V.  Hinds,  62  Mass.  110;  Pike  v. 
Shore  Line,  68  Me.  445;  Somerset 
R.  Co.  V.  Clarke,  61  Me.  384.  But 
for  authorities  holding  that  the' 
subscriber  is  liable  although  the 
amount  of  capital  has  not  been 
determined,  see  Kirkey  v.  Flor- 
ida, etc.  R.  Co.,  7  Fla.  23;  s.  c. 
77  Am.  Dec.  426;  City  Hotel  v. 
Dickinson,  72  Mass.  586;  War- 
wick R.  Co.  V.  Cady,  11  R.  I.  131; 
Ward  V.  Griswoldville  Manuf.  Co., 
16  Conn.  593.  See  White  Moun- 
tains R.  Co.  V.  Eastman,  34  N.  H. 
124. 
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shares  are  limited  to  a  certain  number,  and  whose  charter  pro- 
vides that  payment  shall  be  made  as  may  be  determined  by  the 
board  of  directors,  cannot  be  compelled  to  pay  until  the  whole 
capital  has  been  subscribed  for  and  the  board  has  called  for  pay- 
ment, unless  it  is  shown  that  by  their  acts  they  have  Waived  their 
rights  in  those  regards.^^  General  incorporation  acts  providing 
that  when  articles  of  incorporation  are  filed  and  published  ac- 
cording to  law  the  incorporators  shall  be  authorized  to  carry  into 
effect  the  objects  of  the  corporation,  do  not  abrogate  the  common- 
law  rule  that,  where  the  charter  or  the  terms  of  subscription  do 
not  provide  otherwise,  payment  of  a  subscription  cannot  be  re- 
quired till  the  whole  capital  stock  is  subscribed;  but  the  sub- 
scriber may  w;aive  that  defense  by  acts  done  by  him,  as  stock- 
holder or  director,  which  constitute  a  part  of  the  business  for 
which  the  corporation  is  formed,  and  which  assume  it  to  be 
ready  for  business,  and  evince  a  willingness  to  enter  upon  that 
business,  with  the  stock  already  subscribed.^^  But  a  person  who 
subscribes  a  certain  amount  for  the  starting  of  a  corporation  is 
not  relieved  from  paying  his  subscription  by  the  fact  that  the 
amount  of  capital  stock  provided  by  a  subsequently  adopted  char- 
ter is  not  all  taken.^*  Nor  where  a  company  is  already  engaged 
in  the  prosecution  of  its  business  and  the  subscriber  has  knowl- 
edge of  the  fact  that  the  whole  capital  stock  has  not  been  taken, 
is  it  to  be  presumed  in  an  action  against  him  by  a  receiver,  that 
his  subscription  was  conditioned  upon  the  full  amount  being 
taken. ^^  And  the  general  rule  as  to  payment  for  stock  is  seldom, 
applicable  where  suit  is  brought  by  or  in  behalf  of  corporate  cred- 
itors.^^ When  the  amount  of  stock  to  be  subscribed  is  not  fixed 
by  statute,  it  is  usually  in  the  discretion  of  the  commissioners  to 
determine  what  amount  is  sufficient.^''  When  the  charter  pre- 
scribes maximum  and  minimum  limits  between  which  the  di- 
rectors are  to  fix  the  capital  stock  and  provides  also  that  assess- 
ments be  made  when  the  minimum  has  been  subscribed,  when  that 
amount  has  been  taken,  the  subscribers  are  bound  to  pay  the  as- 
sessments, although  the  directors  have  not  determined  upon  the 

12  Exposition  Ry.  &  Imp.  Co.  v.  i^Belton  Compress  Co.  v.  San- 
Canal  St.  B.  Ry.  Co.   (La.  1890),.     ders  (1888),  70  Tex.  699. 

7  So.  Rep..  627.  is  Musgrave  v.  Morrison,  54  Md. 

13  Masonic    Temple     Assoc,     v.      161. 

Channell   (Minn.  1890),  45  N.  W.  ts  Farnsworth    v.    Robbing,    36' 

Rep.   716,   construing  Minn.   Gen.      Minn.  369. 

Stat.  eh.  34,  §  4.  le  Saugatuck,  etc.   Co.  v.  West- 

port,  39  Conn.  337,  348. 
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amount  of  the  full  capital  stock.^'.  But  ordinarily,  the  minimum 
having  been  subscribed  is  not  sufficient  to  render  the  subscriber 
liable  unless  that  amount  has  been  fixed  as  the  capital.^'  The 
articles  of  association  certified  by  the  Secretary  of  State  are 
prima  facie  evidence  as  to  the  amount  of  capital  stock  that  has 
been  subscribed.^" 

§  236.  Secret  and  separate  conditions  are  void. — In  cases  of 
subscriptions  to  the  stock  of  corporations  accompanied  by  a  secret 
agreement  between  the  company  and  the  subscriber  that  the  latter 
shall  riot  be  bound  by  his  subscription,  or  changing  in  some  other 
respects  its  ostensible  terms,  the  collateral  agreement  is  held  to 
be  void.^^  Though  the  fraudulent  stipulation  is  void,  the  sub- 
scription is  riot  void.  The  subscriber  is  liable  thereon  the  same 
as  if  no  such  stipulation  had  been  made.^^  Any  secret  agreement, 
whereby  in  whole  or  in  part,  the  subscriber  is  to  be  released  from 
his  agreement,  is  void  when  it  is  in  fraud  of  the  other  subscribers, 
or  of  subsequent  creditors  of  the  corporation,  but  the  subscription 
is  enforceable  regardless  of  the  fraudulent  agreement.^^  Where 
a  note  was  given  in  payment  of  a  subscription  to  the  capital  stock 
of  a  National  bank  whose  president  secretly  agreed  with  a  sub- 
scriber that  he  might  return  his  shares  after  full  subscription  to 
the  capital  stock  and  organization  of  the  corporation  and  have 
return  of  his  note  cancelled,  the  agreement  was  held  void,  and  the 
note  enforceable  by  the  receiver  against  the  subscriber.-*  In 
England,  though  it  is  legal  to  provide  that  no  calls  shall  be  made 
on  certain  shares  till  the  winding  up,  yet,  if  directors  are  subscrib- 
ers and   fail  to  inform  other  subscribers  of  the  situation,  they 


18  White  Mountains  R.  Co.  v.  Chandler,  54  Mass.  311,  a  resolu- 
Eastman.  34  N.  H.  124;  Penob-  tion  to  close  the  books  at  a  cer- 
scot  R.  Co.  V.  Bartlett,  12  Gray,  tain  time;  Penobscot,  etc.  R.  Co. 
244;  s.  c.  71  Am.  Dec.  253;  Skow-  v.  Bartlett,  78  Mass.  244;  s.  c.  71 
hegan,  etc.  R.  Co.  v.  Kinsman,  77  Am.  Dec.  753. 

Me    370;    Beach   on   Railways,    §  20  Jewell   v.   Rock  River  Paper 

106.         -  Co.,  101  111.  57. 

19  Pike  v.  Shore  Line,  68  Me.  21  Meyer  v.  Blair  (1888),  109 
445;  Beach  on  Railways,  §  106.  N.  Y.  600;  s.  c.  4  Am.  St.  Rep. 
As  to  what  acts  of  the  corporate  500. 

authorities  are  equivalent  to  an  22  Upton  v.  Tribilcock,  91  TJ.  S. 

express      resolution     fixing     the  45. 

amount  of  capital,  see  Bucksport,  23  Burke  v.   Smith,  16  "Wallace, 

^tc.  R.  Co.  v.  Buck,  65  Me.  536,  IT.  S.  390. 

a  resolution  to  limit  the  time  of  24  Atwater  v.  Stromberg  (1899), 

subscription   and  then   close  the  75  Minn.  277. 

books;   Lexington,  etc.  R.  Co.  v. 
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must  pay  when  the  others  pay,  although  there  was  no  actual 
fraud.^^a  An  agreement  that  the  whole  or  a  part  of  the  subscrip- 
tion need  not  be  paid,  or  will  be  retained,^^  or  shall  be  payable  only 
on  call  of  the  directors,  is  valid  between  the  directors,  but  the  sub- 
scription is  liable  to  enforcement  to  pay  the  corporate  debts.^"  But 
such  a  rule  does  not  apply  to  an  agreement  between  a  promoter  or 
particular  stockholders  and  a  subscriber,  to  buy  back  his  sto"'"  be- 
cause it  does  not  affect  his  liability,  and  is  not  in  fraud  of  other  sub- 
scribers.^^ The  courts  hold  the  subscriber  to  the  ostensible  contract, 
and  permit  it  to  be  enforced  in  an  action  by  the  company  as  the  only 
means  of  preventing  the  consummation  of  the  fraudulent  scheme 
and  protecting  other  subscribers  and  creditor s.^'  The  doctrine 
that  an  agreement  between  one  subscriber  to  the  stock  of  a  cor- 
poration and  the  company,  made  concurrently  with  the  making  of 
the  subscription,  which  purports  to  aijntil  its  obligation  or  mate- 
rially limit  and  change  the  liability  of  the  subscriber  to  the  detri- 
ment of  the  company,  is  invalid  and  void,  is  founded  upon  the 
principle  that-  a  subscription  to  the  stock  of  a  corporation  whose 
stock  is  open  for  general  subscription  is  not  only  an  undertaking; 
between  each  subscriber  and  the  company,  but  between  him  and 
all  other  subscribers  to  the  common  enterprise ;  and  that  each  sub- 
scriber has  the  right  to  suppose  that  the  subscription  of  every 
other  subscriber  is   a  bona  fide   undertaking  according  to  its- 

24a  Alexander  v.  Automatic,  etc.  ing  the  amount  blank,  intending. 

Co.  (1900),  2  Ch.  302.  that  they  shall  be  represented  as- 

2B  Scoville  V.  Thayer,    105  U.  S.  subscribers  for  the  purpose  of  in- 

143.  flueneing   others,   as   to   creditors 

26  Curry  v.  Woodward,  53  Ala.  seeking    to   recover  unpaid    sub- 
371.  scriptions,  such  persons  impliedly 

27  Morgan  v.  Stuthers,  131  XJ.  S.  authorize   the   filling   up   of   the- 
246.  blanks  by  those   taking  the  sub- 
as  Meyer  V.  Blair  (1888),  109  N.  scriptions.     Jewell  v.  Rock  River 

Y.  600;  s.  c.  4  Am.  St.  Rep.  500;  Paper  Co.  101  111.  57.    But  where 

503;   White  Mountains  R.  Co.  v.  a  person  made  a  conditional  parol 

Eastman,   34  N.  H.  124;   Phosnix,  subscription  and  wrote  his  name 

etc.   Co.  v.   Badger,   6   Hun,   293;  upon  a  blank  sheet  of  paper  and 

s.  c.  affirmed  67  N.  Y.  294;   GrafC  the  secretary  of  the  company  aft- 

v.  Pittsburgh,  etc.  R.  Co.,  31  Pa.  el-wards    without    his    knowledge 

St.   489;    Robinson  v.  Pittsburgh,  subscribed  the  name  to  an  uncon- 

etc.     R.     Co.,     32     Pa.     St.     334;  ditional   contract  of  subscription, 

s.    c.    72    Am.   Dec.    792;     Dow-  it  did  not  render  the  subscriber 

nie    V.    White,  12    Wis    176;     s.  liable    upon   the   latter   contract, 

c.  78  Am.  Deo.  736;  Crawford  v.  Tonica,  etc.  R.   Co.  v.   Stein,  21 

Pittsburgh,  etc.  R.  Co.,  32  Pa.  St.  111.  96.     Of.  Bucher  v.  Dillsburg, 

141.    If  persons  sign  the  subscrip-  etc.  R.  Co.,  76  Pa.  St.  306. 
tion  book  of  a  corporation,  leav-  , 
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terms.-'  Their  respective  subscriptions  are  contributions  or  ad- 
vances for  a  common  object.  The  action  of  each  in  his  subscrip- 
tion may  be  supposed  to  be  influenced  by  that  of  the  others,  and 
every  subscription  to  be  based  on  the  ground  that  the  others  are 
what,  upon  their  face,  they  purport  to  be.^"  So  that  where  the 
condition  is  not  secret  and  other  subscribers  are  not  thereby  mis- 
led, it  may  be  reHed  on  by  the  subscriber  as  valid,'^  except  as 
against  corporate  creditors  in  the  event  of  the  company  becoming 
insolvent.^^  And  there  is  nothing  illegal  in  an  agreement  between 
tiie  subscribers  themselves  that  at  the  end  of  a  year  they  would 
take  the  shares  off  the  hands  Of  one  of  their  number,  if  at  that 
time  he  wished  to  sell,  there  being  no  actual  fraud  and  the  rela- 
tions between  that  subscriber  and  the  company  being  unaffected 
by  this  agreement  with  the  other  subscribers.^^  If  there  be  no  evi- 
dence as  to  when  the  condition  was  made,  it  will  be  presumed  to 


2s  Meyer  v.  Blair  (1888),  109  N. 
Y.  600;  s.  c.  4  Am.  St.  Rep.  500, 
503,  504;  Graff  v.  Pittsburgh,  etc. 
R.  Co.,  31  Pa.  St.  489;  Miller  v. 
Hanover  Junction,  etc.  R.  Co.,  87 
Pa.  St.  489;  s.  c.  30  Am.  Rep.  349; 
Melvin  v.  Lamar  Ins.  Co.,  80  111. 
446;   s.  c.  22  Am.  Rep.  199. 

30  White  Mountains  R.  Co.  v. 
Eastman,  34  N.  H.  124. 

31  White  Mountains  R.  Co.  v. 
Eastman,  34  N.  H.  124.  One  sub- 
scribed to  bank  stock  on  condition 
that  at  the  end  of  a  certain 
period,  if  he  wished,  he  could 
return  the  stock,  and  receive  back 
the  note  he  had  given  in  payment. 
The  note  contained  the  same  stip- 
ulation, and  the  other  stockhold- 
ers thus  having  notice  of  the  con- 
dition could  not  claim  to  have 
been  deceived  nor  to  be  released 
from  theit  contracts.  Jones  v. 
Johnson  (1888),  86  Ky.  530.  And 
a  written  agreement  separate 
from  the  contract  of  subscription, 
containing  a  covenant  to  return 
the  money  received  if  the  road 
were  not  located  along  a  certain 
route,  has  been  held  to  be  en- 
forceable. Frankfort,  etc.  Turn- 
pike Co.  V.  Churchill,  6  Mon.  427. 

32 Winston    v.   Brooks     (1889), 


129  111.  64;  s.  c.  6  Ry.  &  C!orp.  L. 
J.  150,  where  it  was  held  that  one 
who  subscribes  to  the  capital 
stock  of  a  corporation  solely  in 
order  to  enable  it  to  obtain  a 
certificate  of  organization,  under 
an  agreement  with  the  other  sub- 
scribers that  he  is  not  to  be  lia- 
ble on  the  stock,  and  is  not  to  be 
required  to  pay  assessments 
thereon,  is  not  liable  to  an  assess- 
ment on  the  stock  as  against  the 
other  subscribers,  until  it  becomes 
necessary  to  assess  It  in  order  to 
pay  debts  of  the  corporation. 

33  Meyer  v.  Blair  (1888),  109  N. 
Y.  600;  s.  c.  4  Am.  St.  Rep.  500. 
So  in  Morgan  v.  Struthers  (1889), 
131  U.  S.  246,  it  was  held  that  an 
agreement  by  the  incorporators  of 
a  company  to  take  the  shares  of 
one  of  the  subscribers,  and  re- 
fund his  money  if  he  should  de- 
mand it  within  a  fixed  time,  is 
valid,  there  being  no  design  to 
deceive  or  defraud  any  one, 
though  none  of  the  subscriptions 
were  to  be  paid  In  until  the  stock 
was  all  reliably  subscribed,  and 
the  other  subscribers  neither 
made  .such  an  agreement  as  to 
their  stock,  nor  were  aware  that 
the  one  in  question  was  made. 
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have  been  made  at  the  time  of  subscribing.^*  It  cannot  be 
subsequently  annexed  without  the  consent  of  all  the  parties 
in  interest.^^  The  issuing  by  agreement  of  the  stockholders 
.of  false  certificates  of  paid-up  stock  is  no  ground  for  one  of  the 
subscribers,  a  party  to  the  agreement,  to  have  his  subscription  set 
aside.''* 

§  237.  Subscription  upon  special  terms. — A  subscription  on 
special  terms  is  not  a  conditional  subscription,  but  is  an  absolute 
subscription,  whereby  upon  its  acceptance  the  subscriber  becomes 
a  stockholder.  A  conditional  subscription  is  distinguished  from 
one  made  upon  special  terms  in  that  the  former  does  not  make 
the  subscriber  a  shareholder,  while  the  subscription  upon  special 
terms  is  .an  absolute  subscription,  which,  when  accepted,  makes 
the  stockholder  liable  to  payment.^^  For  example,  where  the  sub- 
scription for  the  stock  of  a  railroad  company  provided  that  the 
company  should  establish  a  depot  at  a  stated  place  on  its  line,  the 
court  held  that  the  failure  to  establish  a  depot  did  not  release  the 
subscriber  from  payment  of  his  subscription.^*  Payment  depends 
upon  no  condition.  The  special  terms  are  an  independent 
collateral  agreement,  for  breach  of  which  the  corporation  will  be 
liable  in  damages  f^  as  in  making  such  absolute  subscrip- 
tion, without  any  condition,  to  the  stock  of  a  railroad,  which  binds 
itself  to  the  subscriber  to  establish  a  depot  at  a  specified  location 
on  its  line  of  road,  for  a  breach  of  the  obligation  it  would  be 
liable  only  in  damages  to  the  subscriber,  but  he  would  not  be  re- 
leased from  his  subscription.*"  Unless  expressly  restricted  by  its 
charter  or  other  statute,  a  corporation  may  accept  subscriptions 
upon  special  terms,  as  to  the  time,  mode  or  medium  of  their  pay- 
ment, unless  in  fraud  of  others  who  are,  or  may  become,  stock- 
holders or  creditors  of  the  corporation.*^ 

Special  terms. — For  example,  under  such  special  agreement  a 
railroad  corporation  may  accept  subscription  for  its  stock,  payable 
in  property,  labor  or  services,  if  fairly  equivalent  in  value  and  the 
property  is  not  beyond  the  corporate  power  to  receive.*^     The 

3*  Robinson    v.    Pittsburgh,  etc.  ss  Paducah,  etc.  Go.  v.  Parks,  86 

R.  Co.,  32  Pa.  St.  334;  Wood's  Ry.  Tenn.  554. 

Law,  §  30.  39  Paducah,  etc.  Co.  v.  Parks,  8(5 

36  New    Hampshire    Central    R.  Tenn.  554. 

Co.  V.  Johnson,  30  N.  H.  390.  40  Henderson,  etc.  Co.  v.  Leavell 

ssGoft    V.     Hawkeye    Pump    &  16  B.  Moa.    (Ky.)    358. 

Windmill  Co.,  62  Iowa,  691.  *i  Roberts  v.  Mobile,  etc.  Co.,  32 

137  Morrow  v.  Nashville,  etc.  Co.,  Miss.  3T3. 

8  Tenn.  262,  10  Am'.  St.  Rep.  658.  42  Ridgefield,  etc.    Co.  v.  Brush, 

43  Conn.  86. 
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corporation  may  stipulate  to  expend  the  money  subscribed  upon  a 
certain  part  of  the  road.*' 

§  238.  Subscription  not  binding  until  performance  of  condi- 
tions.— Any  agreement  with  a  subscriber  upon  special  terms 
violating  constitution,  or  charter,  or  statutory  provisions,  is  gen- 
erally void  as  against  subsequent  creditors,  and  also  against  the 
corporation.**  Any  agreement  to  return  part  of  the  subscription, 
where  it  is  required  to  be  paid  in  full,*^  or  to  accept  payment  in 
property,  services  or  labor,  where  payment  is  required  to  be  paid 
in  money,  is  void.*^  Fraudulent  and  unauthorized  stipulations  in 
subscription  agreement  are  void,  and  the  subscriber  is  liable  to 
corporate  creditors  to  full  payment  of  his  unpaid  subscription.*' 
A  secret  agreement  between  a  subscriber  and  the  corporation,  or 
its  officers,  promoters  or  agents,  allowing  him  more  advantageous 
terms  than  those  allowed  to  other  subscribers  not  consenting 
thereto,  is  a  fraud  upon  them,  and  upon  subsequent  creditors,  and 
is  void;  and  the  subscription  is  enforceable,  in  disregard  of  any 
such  agreement.*^  "In  most  cases,  where  subscriptions  to  the 
capital  stock  of  corporations  have  been  condemned,  as  being  con- 
ditional, or  accompanied  by  secret  or  qualifying  agreements,  the 
rights  of  creditors  or  stockholders  have  been  prejudiced.  Cred- 
itors are  entitled  to  look  upon  the  stock  as  it  appears  upon  the 
face  of  the  subscription  list.  Each  stockholder  has  a  vested  right 
in  the  contract  for  subscription  of  every  other  stockholder.  In 
the  case  at  bar,  no  creditor  is  injured  and  no  creditor  is  complain- 
ing. The  appellant  stockholders  cannot  object  to  the  release  of 
stock  which  they  permitted  to  be  subscribed  for,  with  the  under- 
standing that,  so  far  as  they  themselves  were  concerned,  it  should 
be   released."  *'     An   exception  to  the  invalidity  of  such  secret 

43  Hanover,   etc.   Co.  V.   Grubb,  Tribilcock,  91  U.  S.  45;  Webster 

82  Pa.  St.   36.  v.  Upton,  91  U.  S.  65;  Wilson  v. 

a  Morrow  v.  Nashville,  etc.  Co.,  Hundley,  96  Va.  96. 

87    Tenn.    262,    10    Am.    St.    Rep.  is  Union,  etc.  Co.  v.  Frear,  etc. 

658;    Noble   v.   Callander    (1890),  Co.,  97  111.  537,  37  Am.  Rep.  129; 

20  Ohio  St.  119;   Evansville,  etc.  Nickerson   v.   English,   142   Mass. 

R.  Co.  V.  City  of  Evansville,  15  267;  Robinson  v.  Pittsburgh,  etc. 

Ind.  395.  R-   Co.,   32   Pa.    St.   334;    72   Am. 

45Thigpen  v.  Miss.,  etc.  R.  Co.,  Dec.    792;    Webster   v.   Upton,   91 

32  Miss.  347.  U.  S.  65;   Jewell  v.  Rock  River, 

48  Baile  v.  Calvert,  etc.  Soc,  47  etc.  Co.,  101  111.  57. 

Md.  117;   Noble  v.  Callender,  20  49  Winston  v.  Dorsett,  etc.  Co., 

Ohio  St.  119.  129  HI-  664;  Jones  v.  Johnson,  86 

47Downie    v.    White,    12    Wis.  Ky.    530;     Traphagan    v.    Sagar 

176,  78  Am.  Dec.  731;   Upton    v.  (1895),  63  Minn.  317. 
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agreements  is  an  agreement  between  a  subscriber  and  the  pro- 
moters and  certain  stockholders  who  agree  to  buy  back  his  stock. 
Such  agreement,  being  only  between  those  parties,  does  not  affect 
the  subscriber's  liability  upon  his  subscription.'"  The  performance 
of  conditions  annexed  to  contracts  of  subscription  being. the  con- 
sideration upon  which  they  depend,  the  subscriber  does  not  be- 
come a  member  of  the  corporation  nor  liable  to  pay  for  his  shares 
until  the  conditions  have  been  fulfilled.'^  The  same  principles 
apply  as  in  case  of  any  other  conditional  contract.  Unless  in  case 
of  waiver  or  estoppel  of  the  subscriber,  the  conditions  must  be 
fairly  performed,  and  within  the  time  prescribed,  or  the  subscriber 
is  discharg'ed,"^  and  if  no  time  is  fixed  for  the  performance,  it 
must  be  within  reasonable  time,  as  measured  by  the  circum- 
stances.'^ Substantial  compliance  is  all  that  is  required.'*  .Though 
it  has  been  held  that  a  subscriber  is  entitled  to  notice  of  the  per- 
formance of  the  condition,  and  until  notice  is  given  a  general  call 
does  not  apply  to  conditional  subscribers,"  the  prevailing  opinion 
is  that  notice  may  be  presumed  from  the  circumstances,'"  and  that 
a  special  call  operates  as  notice  of  compliance  with  the  condition.'^ 
All  of  seVeral  conditions  must  be  perforiped  before  calls  can  be 
made ;"  but  if  one  part  of  the  subscripton  be  free  from  condition 
it  may  be  collected  independently."  Whether  the  conditions  have 
been  fully  performed  is  a  question  of  fact  for  the  jury,""  the  alle- 


50  Morgan  v.  Struthers  (1889),  b5  Chase  v.  Sycamore,  etc.  K. 
131  XJ.  S.  246;  Meyer  v.  Blair  Co.,  38  III.  215.  Contra,  Spartan- 
(1888),  109  N.  Y.  600;  4  Am.  St.  burgh,  etc.  R.  Co.  v.  De  GrafEen- 
Rep.  500;  Rogers  v.  Burr  (1898),  reld,  12  Rich.  275;  Nichols  v.  Bur- 
105  Ga.  432,  70  Am.  St.  Rep.  50.  lington,  etc.  R.  Co.,  4  Greene,  42. 

51  Montpelier,  etc.  R.  Co.  v.  56  New  Albany,  etc.  Co.  v.  Mc- 
Langdon,  46  Vt.  284;  Philadel-  Cormick,  10  Ind.  499,  71  Am.  Dec. 
phia,  etc.  R.  Co.  v.  Hickman,  28  337. 

Pa.  St.  318;  Monadnock  R.  Co.  v.  st  Harlem  Canal  Co.  v.  Seixas, 

Felt,  52  N.  H.  379;  Ashtabula,  etc.  2  Hall  ( (N.  Y.),  504. 

R.  Co.  v.  Smith,  15  Ohio  St.  328;  ss  Porter  v.  Raymond,  53  N.  H. 

Burrows  v.  Smith,  10  Nt  Y.  550;  519. 

Chase   v.    Sycamore,   etc.    R.   Co.,  59  St.  Louis,  etc.  R.  Co.  v.  Eak- 

38  111.  215;  McMillan  v.  Maysville,  ins,  30  Iowa,  279. 

etc.  R.  Co.,  15  B.  Mon.  218;  s.  c.  so  St.  Louis,  etc.  R.  Co.  v.  Eak- 

61  Am.  Dec.  181;  BvansvjUe,  etc.  ins,  30  Iowa,  279;   Toledo,  etc.  ^ 

R.  Co.  V.  Shearer,  10  Ind.  244.  Co.    v.    Johnson,    49    Mich.    148; 

52  Bohn  Mfg.  Co.  v.  Lewis,  45  Jewett  v.  Lawrenceburg,  etc.  R. 
Minn.  164.  Co.,  10  Ind.  539.     But  see  Brand 

53  Stevens  v.  Corhltt,  33  Mich.  v.  Lawrenceville  Branch  R.  Co. 
458.  (1888),  77  Ga.  506,  where. it  was 

5*  Jackson    v.    Stockbridge,     29  held  to  be  for  the  court  to  de- 

Tex.  394,  94  Am.  Dec.  390.  oide  whether  a  condition  that  a 
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gation  of  performance*^  and  burden  of  proof  being  upon  the  com- 
pany."^ To  bind  the  other  party,  the  company  must  perform  the 
conditions  imposed  within  a  reasonable  time.'^  Upon  its  so  doing, 
the  consideration  relates  back  and  the  promise  of  the  subscriber 
at  once  becomes  obligatory.®*  If  the  condition  itself  relates  to  the 
time  within  which  the  company  is  to  do  certain  things,  the  con- 
tract ceases  to  bind  the  subscriber  upon  the  limitation  therein 
fixed.®^  A  substantial  rather  than  a  literal,  or  nominal,  perform- 
ance of  conditions  annexed  to  contracts  of  subscription,  is  what 
is  required  by  the  courts.""  Thus  it  has  been  held  that  a  railway 
company  is  not  to  be  held  strictly  to  the  day  upon  which  it  under- 
took to  complete  or  set  its  road  in  operation."'    So  also,  if  a  rail- 


certain  contract  should  be  made, 
had  been  fulfilled  by  an  agree- 
ment in  writing  which  was  al- 
leged to  be  a  compliance  tjbiere- 
with.  Performance  may  be 
proven  by  parol  (St.  Louis,  etc. 
R.  Co.  V.  Bakins,  30  Iowa,  279), 
or  by  the  corporate  records.  Pen- 
obscot, etc.  R.  Co.  V.  Dunn,  39 
Me.  587.  Contra,  Philadelphia, 
etc.  R.  Co.  V.  Hickman,  28  Pa.  St. 
318.  But  a  certificate  of  the  di- 
rectors that  a  condition  has  been 
performed  within  a  certain  time 
may  be  impeached  by  evidence  to. 
the  contrary.  Morris,  etc.  Co.  v. 
Nathan,  2  Hall,  239. 

61  Roberts  v.  Mobile,  etc.  R.  Co., 
32  Miss.  373;  Henderson,  etc.  R. 
Co.  V.  Leavell,  16  B.  Mon.  358. 

62  Union  Hotel  Co.  v.  Hersee,  15 
Hun,  371;  Santa  Cruz  R.  Co.  v. 
Schwartz,  53  Cal.  106;  People  v. 
Holden,  82  111.  93;  Chase  v.  Syca- 
more, etc.  R.  Co.,  38  111.  215; 
Ridgefield,  etc.  R.  Co.  v.  Reyn- 
olds, 46  Conn.  375;  Monadnock  R. 
Co.  V.  Felt,  52  N.  H.  379;  Bucks- 
port,  etc.  R.  Co.  V.  Buck,  65  Me. 
536;  Pittsburgh,  etc.  R.  Co.  V. 
Hickman,  28  Pa.  St.  318. 

63  Blake  v.  Brown  (Iowa,  1890), 
45  N.  W.  Rep.  751,  where  four- 
teen years  was  considered  an  un- 
reasonable time  for  completing  a 
railway,  Stevens  v.  Corbitt,  33 
Mich  458;  Chartiers  R.  Co.  v. 
Hodgens,  85  Pa.  St.  507;  Chicago, 


etc.  R.  Co.  V.  Schewe,  45  Iowa,  79. 
But  see  Johnson  v.  Kessler 
(1889),  76  Iowa,  411,  where  the 
failure  of  a  railroad  company  to 
perform  its  part  of  a  contract  as 
to  the  time  of  the  completion  of 
its  road  was  held  not  to  release 
stockholders  from  their  subscrip- 
tion. 

64  Des .  Moines  Valley  R.  Co.  v. 
Graff,  27  Iowa,  99;  Tower  v.  De- 
troit, etc.  R.  Co.,  34  Mich.  328. 

65  McCully  V.  Pittsburgh,  etc. 
R.  Co.,  32  Fa.  St.  25;  Ticonic,  etc. 
Co.  V.  Long,  63  Me.  480;  Mem- 
phis, etc.  R.  Co.  V.  Thompson,  24 
Kan.  170;  Portland,  etc.  R.  Co.  v. 
Inhabitants  of  Hartford,  58  Me. 
23;  Burlington,  etc.  R.  Co.  v. 
Boestler,  15  Iowa,  555. 

68  Des  Moines  Valley  R.  Co.  v. 
Graff,  27  Iowa,  99;  Paris,  etc.  R. 
Co.  V.  Henderson,  §9  111.  86; 
Springfield  Street  Ry.  Co.  v. 
Sleeper,  121  Mass.  29;  O'Neal  v. 
King,  3  Jones  (N.  C),  517;  Vir- 
ginia, etc.  R.  Co.  v.  County,  etc., 
8  Nev.  68;  Ogden  v.  Kirby,  79  111. 
555.  Contra,  Martin  v.  Pensd,cola, 
etc.  R.  Co.,  8  Fla.  370,  390;  s.  c. 
73  Am.  Dec.  713,  where  a  strict 
compliance  is  said  obiter  to  be 
necessary. 

67  Des  Moines  Valley  R.  Co.  v. 
Graff,  27  Iowa,  99,  where  there 
was  a  delay  of  more  than  two 
months;  Missouri  Pacific  Ry.  Co. 
V.  Taggard,  84  Mo.  264. 
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way  route  as  located,  conform  substantially  to  the  one  described 
in  the  charter  or  contract,  the  condition  will  not  be  considered  to 
be  broken  by  slight  deviations,^^  except  as  ,to  subscribers  especially 
affected  thereby.*^  The  same  principle  is  applied  to  conditions 
respecting  termini  of  railways.'"'  And  again,  it  has  been  held  that, 
so  long  as  a  railway  be  cornpleted,  it  is  immaterial  to  the  sub- 
scriber whether  it  was  constructed  by  the  company  to  which  he 
gave  his  subscription  or  by  a  corporation  succeeding  to  the  rights 
and  franchises  of  the  former.''^  But  the  location  of  a  depot  just 
beyond  the  limits  of  a  town  is  not  a  sufficient  compliance  with  a 
a  condition  that  it  be  located  "within  the  limits."  ^^  When  a  com- 
pany has  undertaken  to  perform  conditions  annexed  to  a  contract 
of  subscription  to  its  capital  stock,  unforeseen  difficulties,  such, 
for  example,  as  floods  preventing  the  completion  of  a  railway 
within  the  time  fixed,  do  not  release  it  from  its  obligation.^^  And 
when  non-performance  results  from  a  change  in  the  plans  of  the 


88  Cayuga  Lake  R.  Co.  v.  Kyle, 

5  Thomp.  &  C.  569. 

09  Moore  v.  Hanover  Junction 
R.  Co.,  94  Pa.  St.  324;  Crane  v. 
Indiana,  etc.  Ry.  Co.,  59  Ind.  IGo. 
But  where  tliere  is  no  express 
condition  with  respect  to  location 
of  the  road,  and  the  charter  con- 
fers upon  the  company  the  author- 
ity to  change  its  location,  a  sub- 
scriber .cannot  be  released  from 
his  contract  because  the  private 
advantage  which  would,  have  ac- 
crued to  him  from  the  proximity 
of  the  line  to  his  property  has 
been  lost  by  the  change.  Beach 
on  Railways,  §§  109-111;  Fry  v. 
Lexington,  etc.  R.  Co.,  "2  Met. 
(Ky.)  314;  t)elaware  R.  Co.  v. 
Thorp,  1  Houst  (Del.),  149;  Banet 
V.  Alton,  etc.  R.  Co.,  13  111.  5,04. 

70  People, V.  Holden,  82  111.  93. 
In  Stowell'v.  Stowell,  45  Mich. 
364,  a  promissory  note,  payable 
to  the  treasurer  of   the   Chicago 

6  Canada  Southern  Railway  Com- 
pany, was  made  "in  consideration 
of  the  construction  of"  the  rail- 
way through  or  within  half  a  mile 
of  the  village  of  Dundee  "within 
three  years  after  this  date,  and 
the  building  of  a  passenger  and 
freight   depot"   at   Dundee;    pay- 


able "in  thirty  days  after  said 
road  and  depot  are  constructed 
as  aforesaid."  The  articles  of 
Incorporation  of  the  compatiy 
named  Chicago  as  one  of  the  ter- 
mini.  The  track  was  laid  through 
Dundee,  and  the  depot  put  up,  but 
instead  of  extending  the  road  to 
Chicago  it  was  connected  with 
other  routes  at  the  point 
beyond  Dundee,  so  as  to 
form  a  through  line;  and  it 
was  held  that  the  promise  was 
made  to  afford  aid  in  constructing 
the  road,  and  was  Intended  to  be 
payable  in  case  of  the  comple- 
tion, as  agreed,  of  the  portion 
built,  regardless  of  the  failure  to 
extend  It  to  Chicago  within  three 
years  as  stipulated.  But  see 
Cooper  V.  McKee,  52  Iowa,  239; 
Lawrence  v.  Smith,  57  Iowa,  701, 
as  examples  of  material  non- 
compliance with  conditions  as  to 
termini. 

n  Detroit,  etc.  R.  Co.  v.  Starnes, 
38  Mich.  698;  Michigan,  etc.  R. 
k.  Co.  V.  Bacon,  33  Mich.  466. 

72  Davenport,  etc.  R.  Co.  v. 
O'Connor,  40  Iowa,  477.  Of.  Court- 
right  V.  Striekler,  37  Iowa,  382. 

73  Jewett  V.  Lawrenceburgh,  etc. 
R.  Co..  10  Ind.  539. 
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company,  after  the  subscribers  have  made  partial  payments  upon 
their  shares,  they  may  be  released  from  their  contracts  and  may 
recover  the  amounts  paid  inJ*  But  if  it  through  some  act  or  de- 
fault of  the  subscriber  himself  that  performance  is  "prevented,  the 
company  is  released/^ 

§  239.  Waiver  of  performance  of  conditions.-;-Waiver  of 
conditions  annexed  to  contracts  of  subscription  cannot  be  pre- 
sumed from  mere  silence'."  But  giving  a  promissory  note  in  pay- 
ment, which  makes  no  mention  of  the  conditions  upon  which  the 
subscription  was  made,'''  payment  of  the  whole  of  the  subscrip- 
tion,'^ acting  as  judge  of  an  election  held  by  the  corporation,'*' 
serving  as  a  director  of  the  company,*"  or  as  president,*'-  in  con- 
junction with  silence  Tespecting  the  conditions  upon  which  sub- 
scriptions were  made,  is  considered  to  be  a  waiver  of  the  com- 
pany's performance.  The  fact,  however,  that  notwithstanding  the 
terms  of  the  contract,  the  subscriber  paid  the  full  price  for  part 
of  the  stock,  does  not  establish  his  liability  to  pay  in  like  manner 
for  the  rest,  and  is  not  evidence  of  an  agreement  on  his  part  to- 
pay  without  call.*^  Under  an  Ohio  statute  permitting  a  change 
of  location  by  a  railroad  company  on  consent  of  the  stockholders,, 
provided  that  "any  subscription  of  stock  made  on  the  faith  of  the 

74  Jewett  V.  Lawrenceburgh,  etc.  so  Lane  v.    Brainerd,    30  Conn. 

R.  Co.,  10  Ind.  539.  565.     But  election  to  oflSce  with- 

'"  Upton  V.  Hansbrough,   3  Biss.  out     entering    upon     the     duties 

417,  423.  thereof     does     not     operate     as 

76  Bucksport,  etc.  R.  Co.  v.  In-  waiver.    Ridgefield,  etc.  R.  Co.  v.. 
habitants  of  Bremer,  67  Me.  295;  Reynolds,  46  Conn.  375. 
Burlington,  etc.  R.  Co.  v.  Boest-  si  Dayton,  etc.  R.  Co.  v.  Hatch,, 
ler,  15   Iowa,  555.       Of.  Hanover  1  Disney,  84. 

Junction,  etc.  R.  Co.  v.  Haldeman,  S2  Grosse  Isle  Hotel  Co.  v.  I'An- 

82  Pa.  St.  36.  son.  43  N.  J.  L.  442.     So  gener- 

77  Slipher  v.  Earhart,  83  Ind.  ally  partial  payments  made  with- 
173;  Evansvllle,  etc.  R.  Co.  v.  out  knowing  that  the  condition 
Dunn,  17  Ind.  603;  O'Dbnald  v.  has  not  been  performed,  or  in  re- 
Evansville,  etc.  R.  Co.,  14  Ind.  liance  upon  false  assurances  of 
259;  Chamberlain  v.  Painesville.  officers  of  the  company  that  it 
etc.  R.  Cq.,  15  Ohio  St.  225.  Gf.  has  been  performed,  are  not  to  be- 
Woonsocket  Union  R.  Co.  v.  Sher-  deemed  a  waiver  of  the  condition, 
man,  8  R.  I.  564.  But  see  Taylor  Pittsburgh,  etc.  R.  Co.  v.  Stewart, 
lor  V.  Fletcher,  15  Ind.  80,  and  41  Pa.  St.  54;  Jewett  v.  Lawrence- 
Parker  V.  Thomas,  19  Ind.  213,  burgh,  etc.  R.  Co.,  10  Ind.  539; 
where  the  notes  were  fraudu-  Morris,  etc.  Co.  v.  Nathan,  2  Hall,, 
lently  obtained.  239;     Somerset,    etc.    R.    Co.    v. 

78  Parks    V.  Evansvllle,   etc.  R.  Gushing,  45  Me.  524;  Oldtown,  etc. 
Co.,  23  Ind.  567.  R.    Co.    v.    Veazie,    39    Me.    571; 

79  Pittsburgh,    etc.    R.    Co.    v.  Ridgefield,  etc.  R.  Co.  v.  Brush,  43; 
Proudfit,  2  Pittsb.  85.  Conn.  86. 
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location  of  such  railroad,  .  .  .  upon  any  line  abandoned  by 
such  change,  shall  be  cancelled  at  the  written  request  of  the  sub- 
scriber not  having  assented,"  it  is  held  that  a  subscriber  who  ex- 
pressly stipulates  against  a  change  does  not  waive  his  right  to  en- 
force that  condition  by  failing  to  make  the  request.''  Laches  will 
bar  the  remedy  by  injunction  to  restrain  a  change  of  route.'* 

E. 

WITHDRAWAL,   RELEASE  AND  DISCHARGE  OF  SUBSCRIBERS. 

§  240.  Withdrawal  from  subscription  by  consent  of  the  cor- 
poration.— Voluntary  withdrawal  from  membership  in  compa- 
nies having  capital  stock  may  be  accomplished  by  a  rescission  or 
cancellation  of  the  contract  whereby  the  member  agreed  to  take 
and  pay  for  his  shares.'" 

Release  and  discharge  of  subscriber. — A  subscription  may,  of 
course^  be  withdrawn  any  time  before  its  acceptance  by  the  corpo- 
ration, and  without  its  consent,  whether  made  before  or  after  or- 
ganization of  the  corporation ;"  but  after  it  has  been  accepted,  the 
subscriber  cannot,  without  consent  of  the  corporation,  surrender 
his  shares  in  a  way  to  avoid  liability  to  payment  of  his  subscrip- 
tion.''' The  corporation,  for  a  valuable  consideration,  may  release 
a  subscriber  from  liability  on  his  contract  of  subscription,  where 
such  release  is  not  in  fraud  of  creditors,  and  where  the  stockhold- 
ers consent  to  the  release."  To  effect  such  a  surrender  of  shares 
the  express  or  implied  consent  of  all  the  parties  in  interest  is 
requisite."     While  the  shareholder  cannot  himself  work  a  for- 

83  Railway    Co.    v.    Fisher,    39  Felt,  87  Me.  234,  47  Am.  St.  Rep. 

Ohio  St.  330.  323;    Great   "Western    etc.    Co.  v. 

s*  Chapman   v.   Mad  River,   etc.  Loewenthal,  154  111.  261. 

R.  Co.,  6  Ohio  St.  119.  st  Greer   v.   Chartiers   Ry.   Co., 

s5  It  is  provided   by  statute  in  96  Pa.  St.  391;  42  Am.  Rep.  548; 

England   that   the   company  may  Selma,  etc.  Co.,  5  Ala.  787,  39  Am. 

from  time  to  time  accept,  on  such  Dec.  344. 

terms   as   they  think   fit,   surren-  ss  Zirkel  v.  Joliet  Opera  House 

ders  of  any  shares  which  have  not  Co.,  79  111.  334;  Northrop  v.  Bush- 

■faeen  fully  paid  up;   but  it  shall  nell,  38  Conn.  498. 

not  pay  or  refund  to  any  share-  so  As   to   the  consent  of   corpo- 

liolder  any  sum  of  money  for  or  rate  creditors,  vide  infra,  §§  244, 

in  rSfepect  of  the  cancellation  or  245;   Nichols  v.   Stevens,  123  Mo. 

surrender  of  any  shares.    26  &  27  96,  45  Am.  St.  Rep.  514;  Potts  v. 

Vic,  ch.  118,  §§  9  and  10.  Wallace,  146  U.  S.  689;    Balfour 

S6  Hudson   Real   Estate   Co.    v.  v.    Baker,    etc.    Co.,    27    Or.    300; 

Tower,  156  Mass.  82,   32  Am.   St.  World's   Fair,   etc.   Co.   v.   Gasch, 

Rep.  434,  161  Mass.  10,  42  Am.  St.  162  111  402;   Gogebic,  etc.  v.  Iron 

Rep.  379;   Bryants,  etc.  R.  Co.  v.  Chief,   etc.   Co.,   78  Wis.   427,   23 


326 


SUBSCEIPTIONS. 


[§  240. 


feiture  by  abandonment,""  nor  plead  as  a  defense  to  an  action  to 
enforce  payments  brought  in  behalf  of  the  corporate  creditors,  that- 
the  company  might  have  forfeited  his  stock,"^  yet  his  desire  to 
rescind  the  contract  of  subscription  may  be  shown  by  his  failure 
to  pay  calls  and  neglect  to  exercise  the  rights  of  a  shareholder ; 
and  when  he  has  thus  neglected  his  obligations,  the  company  may 
elect  to  treat  him  as  having  abandoned  his  privileges  and  strike 
his  name  from  the  list  of  shareholders.'^  The  consent  of  the  cor- 
poration, in  like  -manner,  to  a  cancellation  of  the  contract  of  sub- 
scription may  be  inferred  from  long  continued  acquiescence.'^  So, 
also,  where  a  director  appointed  in  the  act  of  incorporation  soon 
afterwards  resigns  and  all  the  shares  were  allotted  to  others,  it 
was  considered  an  abandonment  by  the  company  of  its  right  to 
treat  him  as  a  shareholder  with  respect  to  his  qualification  shares.'* 
If  the  consent  of  the  corporation  be  expressly  given,  it  must  be 
done  by  the  shareholders,  not  by  the  directors,  and  a  unanimous 
vote  of  the  shareholders  is  requisite  to  bind  the  company  to  a  can- 


Am.  St.  Rep.  417;  Muskingum, 
etc.  Co.  V.  Ward,  13  Ohio  St.  120, 
42  Am.  Dec.  191;  Selma,  etc.  R. 
Co.  V.  Tipton,  5  Ala.  787,  39  Am. 
Dec.  344. 

90  Rockville,  etc.  Turnpike  Co. 
V.  Maxwell,  2  Cranch,  C.  C.  451. 
Cf.  Mills  V.  Stewart,  41  N.  Y.  384; 
Laurel  Run  Building  Assoc,  v. 
Sperring,  106  Pa.  St.  334,  and 
cases  cited  supra,  §  98. 

91  Mann  v.  Currie,  2  Barb.  294; 
Sagory  v.  Dubois,  2  Sandf.  Ch. 
466;  Hightower  v.  Thornton,  8 
Ga.  486,  502;  s.  c.  52  Am.  Dec.  412. 
Forfeiture  is  imposed  as  a  penalty 
for  breach  of  the  promise  to  pay, 
and  it  is  not  for  the  subscriber  to 
elect  by  submitting  to  the  for- 
feiture, or  rendering  himself  lia- 
ble thereto  to  escape  the  obliga- 
tion to  pay.  Troy,  etc.  R.  Co.  v. 
McChesney,  21  Wend.  266.  "We 
have  to  inquire  whether  it  was 
competent  for  him,  by  an  an- 
nouncement of  his  withdrawal 
from  the  company,  to  absolve  him- 
self from  liability  to  pay  any  fur- 
ther installments  which  might  be 
demanded  of  him.  It  will  result 
from  what  has  been  already  said, 
that  such   a  privilege  is  not  ac- 


corded to  a  subscriber.  This  con- 
clusion necessarily  follows,  if,  as 
we  have  seen,  he  is  liable  to  the 
action  of  the  corporation,  and  can- 
not force  them  to  resort  to  the 
remedy  afforded  by  the  charter,  of 
claiming  a  forfeiture  of  stock.  Be- 
sides, the  subscription  for  stock,  as 
it  entitles  the  subscriber  to  all  the 
benefits  and  immunities  of  a  cor- 
porator, is  a  valid  contract,  and 
of  consequence  obligatory  upon 
him  until  it  has  been  rescinded  ac- 
cording to  law."  Selma  R.,  etc. 
Co.  V.  Tipton,  5  Ala.  787;  s.  c.  39 
Am.  Dec.  344,  359. 

92  Perkins  v.  Union,  etc.  Co.,  12 
Allen,  273. 

93  Evans  v.  Smallcombe,  L.  R. 
3  H.  L.  249.  It  may  be  received  as 
sufficient  evidence  of  a  cancella- 
tion, without  any  record  Of  the 
cancellation  having  been  made 
upon  the  books  of  the  corporation, 
that  neither  the  subscriber  nor 
the  company  regarded  the  sub- 
scriber as  a  stockholder.  Stuart 
V.  Valley  R.  Co.,  32  Graft.  146. 

siKiplIn  V.  Todd,  3  C.  P.  Div. 
350;  Barry  v.  Navon,  etc.  Ry.  Co., 
Ir.  Rep.  11  Com.  L.  403. 


§  241.]  SXIBSOKIPTIONS.  327 

cellation."'  For  the  promise  of  each  subscriber  to  contribute  to 
the  capital  stock  of  a  company  is  the  consideration  for  the  promise 
of  the  others,  the  object  of  the  enterprise  being  the  advancement 
of  the  private  interests  of  all ;  and  after  the  act  of  incorporation 
has  been  obtained,  none  can  withdraw  without  the  consent  of  the 
others,  whether  the  work  has  been  undertaken  or  not.'"  A  re- 
lease by  the  directors  is  of  no  avail.''  In  the  subscripton  of  each 
person,  every  other  subscriber  has  a  direct  interest.  Their  re- 
spective subscriptions  are  contributions  or  advancements  for  a 
common  object.  The  action  of  each  in  his  subscription  may  be 
supposed  to  be  influenced  by  that  of  the  others,  and  every  subscrip- 
tion to  be  based  upon  the  ground  that  the  others  are  what  upon 
their  face  they  purport  to  be.  The  fact  that  one  man  has  bound 
himself  to  place  a  certain  amount  of  his  money  upon  the  risk 
involved  in  the  enterprise  is  an  inducement  to  others  to  venture 
in  like  manner.  Seeing  who  are  his  associates,  and  the  extent  of 
the  liability  which  they  have  assumed,  he  regulates  his  own  upon 
that  consideration;  and  though  in  form  and  legal  effect  the  con- 
tract of  each  is  with  the  corporation,  yet  among  the  subscribers 
themselves  it  is  to  be  regarded  as  an  agreement  with  every  other 
subscriber  to  bear  that  proportion  of  the  common  burden  to  which 
he  professes  to  bind  himself  by  the  contract  which  he  holds  out 
to  them  as  his  contract  with  the  corporation.'* 

§  241.  Want  of  power  in  the  directors  to  release. — The  cor- 
poration, in  case  of  the  subscriber's  inability  to  pay  for  his  shares, 
or  in  case  of  bona  Me  disputes  as  to  his  liability,  may  bona  Me 
compromise  the  dispute  upon  surrender  of  his  shares,  and  release 
him  from  liability  thereon."  While  the  directors  may  compromise 
doubtful  claims,^  they  have  no  authority  to  release  stockholders 

95  Selma,  etc.  R.  Co.  v.  Tipton,  as  White  Mountains  R.  Co.  v. 
5  Ala.  787;  s.  c.  39  Am.  Dec.  344;  Eastman  (1856),  34  N.  H.  124. 
Johnson  v.  Wabash,  etc.  R.  Co.,  16      141,  142. 

Ind.  389;  Lake  Ontario,  etc.  R.  Co.  saNew  Haven  Trust  Co.  v.  GafC- 

V.  Mason,  16  N.  Y.  451;   Busey  v.  ney,    73    Conn.    480;     Trevor    v. 

Hooper,   35  idd.   15.     Cf.  Cook  v.  Whitworth,     12    App.    Cas.     409; 

Chittenden,  23  Fed.  Rep.  544;  Gel-  Morgan  v.  Lewis,  46  Ohio  St.  1; 

pecke    V.    Blake,    19    Iowa,    263;  State    v.    Oberlin,    etc.    Ass'n,    35 

Marshall  v.   Glamorgan,   etc.   Co.,  Ohio  St.  258;  Northern,  etc.  Co.  v. 

L.  R.  7  Bq.  129.  Kelly,   113   U.    S.   199;    Farmers,' 

96  Twin  Creek,  etc.  Turnpike  R.  etc.  Ins.  Co.  v.  Meese,  49  Neh. 
Co.  V.  Lancaster  (1883),  79  Ky.  861;  Chambers  v.  McKee,  105  Pa. 
552.  St.  105;  Donohoe  v.  Mariposa,  etc. 

97  Chouteau    Ins.    Co.   v.   Floyd  Co.,  66  Cal.  317. 
(1882),  74  Mo.  286.  1  Tide  supra,  §  240. 
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from  liability  Upon  their  binding  and  undisputed  contracts  of  sub- 
scriptions. This  would  be  putting  into  their  hands  an  almost  un- 
limited power.^  For  in  their  capacity  as  corporate  agents,  their 
powers  are  defined  and  limited  by  the  fundamental  law  of  the  cor- 
poration.'     For    any  loss    occasioned  by  exceeding  their  pow- 


2  "It  would  be  putting  Into  the 
hands  of  directors  an  almost  un- 
limited power.  I  could  not  hold 
that  the  directors  have  power  to 
release  any  shareholders  who  say 
that  they  wish  to  have  their  shares 
canceled,  or  that  such  desire 
would  be  reason  enough  for  the 
directors  to  resolve  that  they 
should  be  discharged  from  the 
company.  That  would  be  to  in- 
flict a  monstrous  injury  on  the 
shareholders,  and  would  be  di- 
rectly against  the  constitution  of 
the  company,  and  a  violation  of 
the  powers  of  the  directors,  and  it 
might  happen  in  cases  where  it 
would  be  impossible  to  fix  fraud 
on  them."  Adams'  Case,  L.  R.  13 
Bq.  474,  483. 

3  "First  then,  what  power  had 
the  directors  to  cancel  these 
shares?  I  can  read  nothing  to 
that  effect  in  the  articles.  They 
are  entitled  to  compromise  dis- 
putes, but  they  are  not  at  liberty 
to  cancel  an  allotment  of  shares." 
Adams'  Case  (1872),  L.R.  13  Eq. 
474,  482.  In  Gill  v.  Baylis  (1880), 
72  Mo.  424,  435,  the  court  said: 
"It  is,  however,  urged  by  counsel 
that  notwithstanding  the  retire- 
ment of  defendants  from  the  com- 
pany under  the  resolution  of  the 
directors,  with  $150,000  of  its  as- 
sets, the  unpaid  stock  notes  of 
other  stockholders  who  did  not  re- 
tire, were.sufDcient  to  pay  all  cred- 
itors, and  that  no  wrong  was  done 
by  virtue  thereof  to  creditors,  and 
that  they  could  not.  therefore, 
complain.  In  the  case  of  the  Bed- 
ford R.  Co.  V.  Bowser,  48  Pa.  St. 
"59,  a  similar  question  to  the  one 
here  presented  was  considered.  In 
that  case  two'  hundred  and  sixty- 
six  subscribers  to  the  stock  of  a 


railroad  company  claimed  to  be  re- 
leased by  virtue  of  an  order  of  the 
board  of  directors  authorizing  the 
cancellation  of  their  stock,  and  the 
court  [below]  instructed  the  jury 
that,  if  the  company  had  sufficient 
assets  to  pay  its  debts,  such  order 
was  valid,  and  the  cancellation  of 
the  stock  under  it  released  the 
defendants.  The  court  [above] 
held  that  this  instruction  was  er- 
roneous; and  remarked,  in  passing 
upon  it,  that  the  directors  of  the 
company  then  in  office  were  its 
agents,  with  limited  power,  the  ex- 
tent of  which  the  defendant  was 
bound  to  know.  Their  duties  were 
to  conduct  ^the  affairs  to  the  fur- 
therance of  the  ends  for  which  the 
company  was  created.  They  had 
no  right  to  give  any  of  its  funds, 
or  to  deprive  it  of  any  of  its 
means,  to.  accomplish  the  full  pur- 
pose for  which  it  was  chartered. 
The  creditors  were  not  the  only 
persons  who  had  interest  at  stake. 
their  subscriptions  or  bought  their 
The  stockholders  who  had  paid 
stock  .  .  .  were  at  least  equally 
interested.  So  in  the  case  of 
Spackman  v.  Evans,  L.  R.  3  H.  L. 
Cas.  186,  where  a  kindred  question 
came  before  the  court.  Lord  Cran- 
worth  remarked  that  a  stockholder 
might  well  object  to  relieving 
other  stockholders  and  say:  'I  be- 
came a  stockholder,  relying  upon 
the  names  of  those  who  were  en- 
gaged with  me  in  the  partnership. 
I  delegated  the  management  to 
certain  directors,  with  defined 
powers  and  duties.  It  was  part  of 
the  stipulation  of  the  deed  of  part- 
nership that  none  of  my  fellow 
shareholders  should  quit  the  part- 
nership except  by  substituting  in 
his  place  some  other  person  ap- 
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ers  in  this  regard,  the  directors  are  personally  liable  to  the  com- 
pany.* While,  of  course,  the  power  to  release  subscribers  may  be 
vested  in  the  directors  by  the  charter  or  by-laws  of  the  company j"" 
it  is  not  to  be  inferred  by  implication  from  general  authority  to 


proved  by  the  directors.  This  was, 
I  thought,  sufficient  security  to  me, 
that,  in  the  event  of  my  being 
called  upon  by  a  creditor,  who, 
having  recovered  judgment 
against  the  company,  should  pro- 
ceed to  enforce  payment  against 
me,  I  had  solvent  partners,  from 
whom  I  might  obtain  contribu- 
tion; and  now  I  find  that,  with- 
out authority,  you,  the  directors, 
have  taken  upon  yourselves  to  en- 
able several  of  my  partners  to 
withdraw  from  the  partnership,  a 
proceeding  which  I  never  author- 
ized.'"  In  Bedford  R.  Co.  v. 
Bowser  (1864),  48  Pa.  St.  29,  37, 
cited  In  the  quotation  above,  the 
language  of  the  court  was:  "The 
directors  of  the  company  then  in 
office  were  its  agents  with  limited 
powers,  the  extent  of  which  the 
defendant  was  bound  to  know. 
Their  duties  were  to  conduct  its 
affairs  to  the  furtherance  of  the 
ends  for  which  the  company  was 
created.  They  had  no  power  to 
destroy  it,  to  give  away  Its 
funds,  or  to  deprive  It  of  any  of 
Its  means,  to  accomplish  the  full 
purpose  for  which  It'  was  char- 
tered." 

*  "We  have  already  seen  that 
the  conduct  of  the  directors  of  the 
Bank  of  St.  Mary's,  in  allowing 
the  stockholders  to  withdraw  the 
amount  of  their  subscriptions 
from  its  vaults,  and  In  permitting 
Joseph  S.  Winter  &  Co.  and  John 
G.  Winter  to  use,  without  secur- 
ity, more  than  a  million  and  a 
half  of  its  funds  in  their  own  pri- 
vate business,  is  a  fraud  upon  the 
creditors,  and  will  not  only  ren- 
der the  directors  liable  for  the 
sums  thus  fraudulently  with- 
drawn, but  would  render  each 
^gent   of  the  bank:  who   partici- 


pated in  It  liable  in  his  individual 
capacity  to  the  creditors,  for  so 
much  of  said  sum  as  could  be 
traced  to  his  hands.  (Attorney- 
General  V.  Corporation  of  Lei- 
cester, 7  Beav.  176.)  It  is  also 
clear,  that,  as  to  the  creditors, 
these  directors  and  agents  are 
trustees,  and  as  such  liable  to  ac- 
count with  them  for  such  sums 
as  may  have  been  lost  by  their 
mismanagement  or  misapplied  by 
themselves;  and  in  this  respect 
the  chancery  court  may  afford  re- 
lief independent  of  the  act  of 
1846."  Bank  of  St.  Mary's  v.  St. 
John,  Powers  &  Co.  (1854),  25 
Ala.  566,  618.  In  Hodgkinson  v. 
National  Live  Stock  Ins.  Co. 
(1859),  26  Beav.  473,  the  directors 
of  a  company  were  alleged  to 
have  paid  calls  merely  on  a  small 
portion  of  the  shares  for  which 
they  had  subscribed  the  deed,  and 
they  had  also,  out  of  the  com- 
pany's funds,  purchased  part  of 
the  chairman's  shares,  and  had 
canceled  a  considerable  number 
of  those  subscribed  for  by  him  and 
by  themselves.  This  not  being  au- 
thorized by  the  constitution  of  the 
company,  or  by  the  provisions  of 
the  deed  of  settlement,  it  was 
held  that  It  was  not  a  matter  of 
internal  management  to  be  con- 
firmed by  a  general  meeting,  and 
a  demurrer  to  a  bill  to  make  the 
directors  liable  was  therefore 
overruled. 

oTeasdale's  Case,  L.  R.  9  Ch. 
54;  Wright's  Case,  L.  R.  12  Bq. 
331;  Colville's  Case,  48  L.  J.  Ch. 
633.  Thus,  In  In  re  North  of  Eng- 
land Banking  Co.,  Thomas'  Case 
(1872),  L.  R.  13  Eq.  437,  the  di- 
rectors of  a  limited  company,  who 
were  authorized  by  their  articles 
"to  enter  into,   alter,   rescind  or 


330 


SUBSCEIPTIONS. 


[§  242. 


forfeit  shares,'  or  to  compromise  doubtful  claims/  nor  yet  even 
from  so  wide  a  grant  of  power  as  is  conferred  upon  the  directors 
by  authority  to  do  anything  "conducive  to  the  attainment  of  the 
objects"  of  incorporation.^  Neither  has  the  president  of  a  corpo- 
ration any  authority  by  virtue  of  his  office  to  consent  that  an  ab- 
solute and  unconditional  subscription  shall  be  changed  so  as  to 
become  conditional,  to  the  prejudice  of  the  company  or  its  cred- 
itors." 

Release  is  subject  to  rights  of  creditors  when. — If  the  sub- 
scriber to  stock  is  released  by  the  corporation  under  the, terms  of 
a  bona  fide  compromise,  it  is  binding  upon  the  corporation  and  the 
creditors  i^"  otherwise  the  release  as  against  them  is  fraudulent 
and  void,  and  the  stockholder  remains  liable  to  them  for  the  pay- 
ment of  his  unpaid  subscription.^^  Nor  can  the  agents  of  the  cor- 
poration consent,  on  its  behalf,  to  the  withdrawal  of  a  subscriber.'-- 

§  242.  Release  in  compromise  of  doubtful  claims. — The  di- 
rectors or  corporate  officers  may  compromise  doubtful  claims 
against  subscribers  to  the  capital  stock ;  and  if  they  have  acted  in 
good  faith   in    so    doing,  the  subscriber  is  not  to  be  held  liable 


abandon  contracts,  in  such  man- 
ner as  they  should  think  fit,"  and 
also,  by  another  clause  in  their 
articles,  with  the  previous  sanc- 
tion of  a  general  meeting,  to  pur- 
chase the  company's  shares,  or 
reduce,  or  cancel  unissued  or  for- 
feited shares,  accepted  an  offer 
from  Thomas,  their  paid  secre- 
tary, to  take  a  thousand  shares  in 
order  to  raise  money  for  the  pur- 
poses of  the  company.  After 
Thomas  had  taken  and  paid  for 
eight  hundred  and  fifty  of  the 
shares,  he  resigned  his  secretary- 
ship, and  the  directors,  in  consid- 
eration of  the  resignation,  re- 
solved to  relieve  him  from  further 
payments  in  respect  of  such 
shares  as  he  had  agreed  to  take. 
The  company  was  subsequently 
wound  up.  It  was  held  that  the 
directors  had  not  exceeded  their 
powers  in  relieving  him  from  his 
obligation,  and  that  Thomas  was 
not  a  contributory. 

0  Richmond's  Case,  4  Kay  &  J. 
305. 


'  Adams'  Case,  L.  R.  13  Eq.  474. 

sin  re  Dronfield  Silkstone  Coal 
Co.,  17  Ch.  Div.  76,  in  which,  how- 
ever, the  surrender  accepted  by 
the  directors  was  sustained  on 
the  ground  that  their  action  had 
been  ratified  by  a  general  meeting 
of  the  shareholders. 

0  Morgan  Co.  v.  Thomas,  76  111. 
120. 

10  Trevor  v.  "Whitworth,  12  App. 
Cas.  409;  Whitaker  v.  Grummond, 
68  Mich.  249;  New  Albany  v. 
Burke,  11  Wall.  (U.  S.)  96. 

1.1  Potts  V.  "Wall,  146  U.  S.  689; 
Payne  v.  Bullard,  23  Miss.  88,  55 
Am.  Dec.  74;  Bouton  v.  Dement, 
123  111.  142;  Sawyer  v.  Hoag,  17 
Wall.   (U.  S.)   610. 

12  Upton  V.  Tribilcock,  91  tJ.  S. 
45,  48;  Bedford  R.  Co.  v.  Bowser, 
48  Pa.  St.  29 ;  Hughes  v.  Antietam 
Manuf.  Co.,  34  Md.  316;  Jewett  v. 
Valley  Ry.  Co.,  34  Ohio  St.  601; 
Chouteau  Ins.  Co.  v.  Floyd,  74  Mo. 
286;  Gill  v.  Balis,  72  Mo.  424;  1 
Morawetz  on  Corporations,  §  109. 
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thereon  even  by  the  creditors  of  the  company.^'  Even  in  such  a 
case,  however,  it  is  requisite  that  the  company  be  still  a  "going 
concern,"  and  it  must  appear  that  there  was  in  fact  a  dispute  or 
doubt  as  to  the  liability  of  the  subscriber,  or  an  uncertainty  as 
to  his  financial  ability  to  pay  the  whole  amount  due  upon  his  con- 
tract ;  and  that  by  the  release  he  was  not  placed  in  a  position  su- 
perior to  other  shareholders  in  respect  of  the  shares  retained  by 
him;  and  further,  that  the  compromise  in  no  wise  operated  as  a 
fraud  upon  the  corporate  creditors  or  upon  the  other  shareholders 
of  the  company.^*"  It  cannot  be  necessary  for  the  directors  to 
maintain  a  hopeless  defense  of  a  shareholder's  well  grounded 
claim  to  repudiate  his  shares ;  and  the  submission  to  an  immediate 
decree  after  a  bill  filed  can  hardly  be  more  efficacious  than  a  sub- 
mission to  the  same  relief  after  the  bill  is  prepared,  but  before  it  is 
filed ;  or  after  it  is  threatened,  but  before  it  is  prepared ;  or  after 
the  claim  is  formally  made,  but  before  the  bill  is  threatened  in 
terms.^'    An  an  agreement  by  the  directors  to  abide  by  the  deter- 


13  Philadelphia,  etc.  R.  Co.  v. 
Hickman,  28  Pa.  St.  318;  Hol- 
lingshead  v.  Woodward,  35  Hun, 
410.  Gf.  Bath's  Case,  8  Ch.  Div. 
334.  Where  stock  has  been  mis- 
takenly registered  In  a  wrong 
name  (Ex  parte  Knightley,  Wood 
&  M.  18,  47;  Hartley's  Case,  L.  R. 
Ch.  157),  or  there  has  been  an 
unauthorized  issue  of  a  stock  divi- 
dend, the  directors  may  correct 
the  mistake  or  cancel  their  unau- 
thorized acts.  Hollingshead  v. 
Woodward,  35  Hun,  410. 

"Upton  V.  Tribilcock,  91  17.  S. 
45;  Tuckerman  v.  Brown,  33  N.  Y. 
297;  Mann  v.  Pentz,  2  Sandf.  Ch. 
(N.  Y.)  257;  Macon,  etc.  R.  Co.  v. 
Vason,  57  Ga.  314;  Bedford,  etc. 
R.  Co.  T.  Bowser,  48  Pa.  St.  29; 
Philadelphia,  etc.  R.  Co.  v.  Hick- 
man, 28  Pa.  St.  318;  Gaff  v., Pitts- 
burgh, etc.  R.  Co..  31  Pa.  St.  489; 
Swartwout  v.  Michigan,  etc.  R. 
Co.,  24  Mich.  389;  Penobscot,  etc. 
R.  Co.  y.  Dunn  (1855),  39  Me.  587, 
601,  where  the  ■  court  while  ex- 
pressing doubt  as  to  whether  the 
directors  had  power,  under  the 
charter  of  the  defendant  company, 
without  a  consideration  to  release 


a  subscriber  from  his  obligation 
to  take  stock,  was  clear  in  its 
opinion  that  if  the  release  was 
within  their  power  the  stock- 
holder to  avail  himself  of  it  must 
accept  it  within  a  reasonable 
time.  "He  could  not  avail  him- 
self of  the  privileges  of  a  stock- 
holder, by  reason  of  his  subscrip- 
tion, for  those  shares,  and  at  the 
same  time  repudiate  his  liability 
as  a  subscriber,  on  the  ground 
that  he  had  elected  not  to  pay 
under  that  vote  of  the  directors." 
Chandler  v.  Brown,  77  111.  333; 
Snell's  Case,  L.  R.  5  Ch.  22;  Sid- 
ney's Case,  L.  R.  13  Eq.  228;  In  re 
London,  etc.  Co.,  5  Ch.  Div.  525; 
Bath's  Case,  8  Ch.  Div.  334;  Kep- 
ling  V.  Todd,  3  C.  P.  Div.  350; 
Adamson's  Case,  L.  R.  18  Eq.  676; 
Belhaven's  Case,  3  De  Gex,  J.  &  S. 
41.  But  see  Sawyer  v.  Hoag,  17 
Wall.  610.  Gf.  New  Albany  v. 
Burke,  11  Wall.  96;  Wood's  Rail- 
way Law,  §  82. 

16  Wright's  Case,  19  W.  R.  947; 
s.  c.  L.  R.  12  Eq.  351,  per  Vice 
Chancellor  Wickens.  See,  also, 
"What  is  'Repudiation'  of  Shares," 
16  Sol.  J.  &  Rep.  365,  366. 
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mination  of  a  suit  by  one  shareholder  as  governing  the  case  of 
another  is  as  effectual  for  the  exoneration  of  the  latter  as  if  he 
had  filed  a  bill  of  his  own.^"  Thus,  in  the  case  last  cited,  one  Ross, 
a  shareholder  in  the  Estates  Investment  Company,  had  filed  a  bill 
to  repudiate  his  shares  on  the  ground  of  misrepresentation  in  the 
prospectus,  and  nine  other  shareholders,  of  whom  Pawle  was  one, 
entered  into  an  arrangement  with  the  directors,  through  their 
solicitors,  that  with  a  view  of  Ross's  case  being  treated  as  a  repre- 
sentative one,  they  were  not  to  be  prejudiced  by  their  not  taking 
separate  proceedings  of  their  own.  Ross's  bill  succeeded,  but  the 
company  went  into  liquidation.  Pawle  having  taken  no  further 
proceedings  for  removing  his  name  from  the  register,  the  official 
liquidator  took  out  a  summons  to  settle  him  on  the  list  of  con- 
tributors. But  the  Lords  Justices  Selwyn  and  Giffard,  affirming 
the  Master  of  the  Rolls,  decided,  without  calling  on  .Pawle's 
counsel,  that  there  was  no  pretense  for  contending  that  Pawle  had 
not  done  enough  in  assertion  of  his  repudiation.  They  said  it 
would  be  contrary  to  all  the  principles  of  the  court  to  hold  that 
there  was  any  necessity  for  separate  proceeding  by  all  these  nine 
shareholders,  or  for  any  such  vexatious  accumulation  of  costs. 
They  said  is  would  have  been  "improper  and  vexatious"  of  Pawle 
had  he  filed  a  separate  bill.^^  But  a  shareholder  who  does  not 
identify  himself  with  the  test  case  by  notifying  the  directors  that 
he  claims  the  benefit  of  the  decision,  must  institute  separate  pro- 
ceedings in  his  own  name  in  order  to  have  his  name  stricken  from 
the  register  ;^^  unless  the  test  case  having  been  decided  before  the 
winding  up,  the  directors  decline  to  fight  his  case,  knowing  any 
defense  thereto  to  be  hopeless,  and  agree,  therefore,  to  act  upon 
the  decision  and  to  strike  his  name  from  the  register."  It  is 
deemed  more  prudent,  however,  even  under  such  circumstances, 
for  the  shareholder  to  obtain  an  adjudication  upon  his  case.^" 


16  In  re  Estates  Investment  Co.,  cases  corresponded  that  their 
Pawle's  Case  (1869),  L.  R.  4  Ch.  names  had  been  struck  off.  Mar- 
497_  tin,  nevertheless,  pushed  his  mo- 

17  Pawle's  Case,  L.  R.  4  Ch.  497.  tion  to  a  hearing,  and  Vice  Chan- 
is  Ashley's  Case,  L.  R.  9  Eq.  263.  cellor  Wood   considered   his   pro- 

19  Wright's  Case,  L.  R.  12  Eq.  oeeding  prudent  as  well  as  justi- 
351,  cited  supra.  fiahle,  and  said  "that  the  direct- 

20  In  Martin's  Case,  2  Hem.  &  M.  ors'  voluntary  act  would  not  have 
672,  after  a  decision  in  removing  bound  the  creditors."  "What  is 
a  name  iri  consimili  casu  the  dl-  'Repudiation'  of  Shares,"  16  Sol. 
rectors  sent  around  a  circular  in-  J.  &  Rep.  365,  366. 

forming   all    shareholders    whose 
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"  243.  Withdrawal  and  abandonment. — A  subscriber  who 
for  a  long  period  has  failed  to  pay  his  subscription  or  to  exercise 
the  rights  of  a  member  of  the  company,  may  be  treated  by  it  as 
having  abandoned  his  connection  therewith.^^  But  it  is  seldom 
that  the  company  takes  the  initiative  in  the  cancellation  of  sub- 
scriptions. It  is  generally  the  subscriber  who  seeks  to  sever  his 
relations  with  the  corporation ;  and  it  has  been  said  that  he  rriay 
do  this  at  any  time  before  the  organization  of  the  company  has 
been  completed,^^  or  any  time  before  acceptance  of  the  subscrip- 
tion, but  not  afterwards,  except  by  special  terms  of  the  contract, 
or  upon  special  grounds  for  his  release.^^  Thus,  prior  to  the  date 
of  filing  of  the  certificate  from  which  the  incorporation  of  the 
company  dates  under  the  New  York  General  Railroad  Act  of  1850, 
a  promoter  who  re);ains  possession  thereof  may  erase  or  alter  his 
subscription  thereto  notwithstanding  his  having  induced  others 


21  Perkins  t.  Union,  etc.  Co.,  12 
Allen,  273.  Of.  Evans  v.  Small- 
combe,  L.  R.  3  H.  L.  249.  La.  Civil 
Code,  art.  3506  (3472),  declaring 
that  three  years'  possession  in 
good  faith  of  a  movable — which 
corporate  stock  is  declared  to  be, 
Civil  Code,  art.  474  (466) — is  suf- 
ficient to  give  good  title,  does  not 
apply  to  a  suit  brought  by  a  stock- 
holder against  a  corporation  to 
compel  it  to  replace  in  his  name 
certain  shares  of  stock  alleged  to 
have  been  negligently  canceled, 
and  the  certificates  therefor  un- 
lawfully issued  to  a  third  person; 
the  defendant  in  such  case  never 
having  been  in  possession  of  the 
stock.  St.  Homes  v.  Levee  Steam 
Cotton-Press  Co.  (1888),  127  U.  S. 
614. 

22GafC  V.  Flescher,  33  Ohio  St. 
107;  Garrett  v.  DlUsburg  &  M.  R. 
Co.,  78  Pa.  St.  465;  Holt  v.  Win- 
field  Bank,  25  Fed.  Rep.  812; 
Cook  V.  Chittenden  Bank,  25  Fed. 
Rep.  544.  See  Rose  v.  San  An- 
tonio &  M.  G.  R.  Co.,  31  Tex.  49; 
Tillsonburg  R.  Co.  v.  Goodrich,  8 
Ont.  Q.  B.  Div.  565.  Where  one 
signs  '  a  subscription  paper,  en- 
tirely misunderstanding  the  nat- 
ure of  the  agreement,  he  may  ob- 
tain release  from  the  obligations 


thereby  incurred.  County  of 
Schuylkill  v.  Copley,  67  Pa.  St. 
386;  Smith  v.  Reese,  etc.  Co.,  L.  R. 
2  Bq.  264.  Cf.  Rockford,  etc.  R. 
Co.  V.  Schunick,  65  111.  223.  One 
induced  to  subscribe  through 
fraud  may  upon  discovery  there- 
of recover  money  paid  by  him  on 
his  subscription  in  an  action  for 
money  had  and  received.  Atkin- 
son V.  Pocock,  12  Jur.  60 ;  Woutner 
V.  Shairp,  4  C.  B.  404;  Jarrett  v. 
Kennedy,  6  C.  B.  319.  Or  the  sub- 
scriber may  wait  until  an  action 
at  law  has  been  brought  against 
him  by  the  corporation  to  enforce 
payment  of  his  subscription  and 
then  set  up  by  way  of  defense  any 
valid  cause  for  the  illegality  of 
the  contract;  or  he  may  file  his 
bill  in  equity  to  restrain  such 
suit  at  law  and  to  set  aside  the 
contract  and  to  recover  back  pay- 
ments; or,  where  his  defense  is 
founded  upon  fraud,  he  Jias  also 
his  action  for  damages  against 
the  parties  making  the  misrepre- 
sentations. Paddock  v.  Fletcher, 
42  Vt.  389. 

23  Hudson  Real  Estate  Co.  v. 
Tower,  156  Mass.  82,  32  Am.  St. 
Rep.  434;  161  Mass.  10.  42  Am.  St. 
Rep.  379. 
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to  subscribe.^*  But  the  better  opinion  is  thought  to  be  that  in 
those  cases  where  a  subscription  is  made  with  full  knowledge  of 
the  purpose  and  scope  of  the  undertaking,  and  has  been  acted 
upon  either  by  the  corporation,  or  by  other  subscribers,  it  is  irre- 
vocable. Accordingly,  the  consent  of  all  the  other  subscribers 
is  necessary  to  effect  a  valid  cancellation  of  a  subscription  con- 
tract ;^°  and  in  America,  if  the  affairs  of  the  company  have  become 
involved,  the  consent  of  creditors,  whose  equities  have  inter- 
vened, is  also  requisite  to  render  the  cancellation  valid.-^  In 
England,  the  consent  of  the  company  alone  is  required.^*  While 
the  directors  have  authority  to  compromise  claims  based  upon 
subscription  contracts  where  it  is  doubtful  whether  any  ben- 
efit would  accrue  to  the  company  from  attempting  to  enforce 
them  by  legal  proceedings,^"  this  power  of  compromise  must  not 


2*  Beach  on  Railways,  §  129,  cit- 
ing Burt  V.  Farrar,  24  Barb.  518. 

25  See  New  Albany  &  S.  R.  Co. 
V.  McCormick,  10  Ind.  499; 
Hughes  V.  Antietam  M.  Co.,  34 
Md.  316;  Hutchins  v.  Smith,  46 
Barb.  235;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Neely,  64  Tex.  344;  Kidwelly 
Canal  Co.  v.  Raby,  2  Price,  93. 
But  see  Payson  v.  Withers,  5 
Biss.  269,  holding  that  the  sub- 
scriber cannot  plead  that  he  was 
ignorant  of  the  true  condition  of 
the  affairs  of  the  corporation. 

26  Robinson  v.  Pittsburgh,  etc. 
R.  Co.,  32  Pa.  St.  334;  s.  c.  72 
Am.  Dec.  772;  Zirkelv.  Joliet,  etc. 
Co.,  79  111.  334;  Ryder  v.  Alton, 
etc.  R.  Co.,  13  111.  516;  White 
Mountains  R.  Co.  v.  Eastman,  34 
N.  H.  124;  Jewett  v.  Valley  Ry. 
Co.,  34  Ohio  St.  601;  Burke  v. 
Smith,  16  Wall.  390;  New  Albany 
V.  Burke,  11  Wall.  96;  Bedford  R. 
Co.  V.  Bowser,  48  Pa.  St.  29.  Thus 
a  receiver  cannot  compromise  sub- 
scriptions except  by  leave  of  court 
when  all  the  stockholders  are  par- 
ties to  the  action.  Chandler  v. 
Brown,  77  111.  333.  Gf.  Pearson's 
Case,  Li.  ti,.  7  Ch.  309.  In  a  Penn- 
sylvania case  the  defendant  had 
been  active  in  soliciting  subscrip- 
tions for  the  building  of  a  rail- 
road,  having  taken  a  book  from 


its  agent,  subscribed  therein  him- 
self and  persuaded  others  to  sub- 
scribe,    and    after    keeping     the 
book    for    about    six    months,    by 
reason    of    a    disagreement    with 
the    company's    agent    about    the 
payment  for  his  services,  cut  his 
name  out  of  it  and  returned  it  to 
the  company,  and  it  was  held  that 
he  could  not  thus  cancel  his  con- 
tract   but    was     liable    for    the 
amount  of  his  subscription.   Green 
V.   Chartiers   Ry.   Co.,   96   Pa.    St. 
391;  s.  c.  42  Am.  Rep.  548.     Ace. 
Railroad  Co.   v.   White,   10   S.   C. 
155.     Cf.  Jewett  v.  Valley  R.  Co., 
34  Ohio  St.  601. 

27  Coffin  V.  Ransdell  (1887)!  110 
Ind.  417. 

28  J«,  re  Dronfleld,  etc.  Co.,  17 
Ch.  Div.  76. 

20  Philadelphia,  etc.  R.  Co.  v. 
Hickman,  28  Pa.  St.  318.  Thus, 
where  a  subscriber  for  two  hun- 
dred shares  agrees  with  the  di- 
rectors to  pay  for  one  hundred, 
and  be  released  from  further  lia- 
bility, and  thereafter  the  company 
voluntarily  dissolves,  and  a  new 
one  takes  its  place,  which  under 
a  provision  allowing  holders  of 
paid-up  stock  in  the  old  company 
the  same  number  of  shares  in  the 
new,  credits  the  subscriber  on  its 
subscription    list    with    one    hun- 
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be  extended  to  cancel  a  contract  which  the  company  could  clearly 
enforce.^"  And  whatever  be  the  general  powers  of  the  directors 
in  respect  of  the  corporate  affairs,  they  cannot  cancel  these  con- 
tracts unless  authority  to  do  so  be  expressly  conferred  upon  them.^^ 
If  they  do  so,  they  incur  personal  liability  to  the  company  for  their 
unauthor-tzed  act.^^ 

§  244.  Effect  of  withdrawal. — In  companies  having  capital 
stock  a  surrender  of  shares  or  cancellation  of  the  contract  of  sub- 
scription cannot  release  the  withdrawing  member  from  his  lia- 
bilities to  corporate  creditors  without  their  express  or  tacit  consent 
thereto.'^  For  "the  capital  stock  of  a  corporation,  contributed  or 
agreed  to  be  contributed  by  its  stockholders,  is,  in  equity  and  as  to 
creditors,  deemed  a  trust  fund,  charged  with  the  payment  of  the 
debts  of  the  corporation,  and  must  be  treated  as  such  by  the  cor- 
poration.'* The  capital  paid  in  and  promised  to  be  paid  in,  is  a 
fund  which  the  directors  cannot  squander.  "They  are  bound  to 
call  in  what  is  unpaid  and  carefully  husband  it  when  received."  "° 
And  no  mere  resolution  or  by-law  of  the  stockholders  can,  "as 
opposed  to  the  rights  of  creditors  in  that  fund,  authorize  a  release 
of  such  an  obligation  of  a  solvent  stockholder,  even  in  considera- 
tion of  his  surrendering  his  stock."  '^    And  since  any  one  creditor 

dred  shares  paid  up,  the  new  com-  s*  Farnsworth        v.        Robbina 

pany's   stockholders   are   estopped  (1887),    36   Minn.    369;    Upton   v. 

to  attack  the  original  compromise.  Trihilcock,  91  U.  S.  45;   Sanger  v. 

Whitaker  V.  Grummond  (1888),68  Upton,    91    U.    S.    56;    Sawyer   v, 

Mich.  249;  s.  c.  70  Mich.  635.  Hoag,  17  Wall.  610;  Clapp  v.  Pet 

30  Adam's  Case,  Li.  R.  13  Bq.  474.  erson,    104    111.    26;    Crandall    v. 

31  Robinson  v.  Pittsburgh,  etc.  Lincoln,  52  Conn.  73'  Adler  v. 
R.  Co..  32  Pa.  St.  334;  s.  c.  72  Am.  Milwaukee,  etc.  Manui.  Co.,  13 
Dec.  772;  In  re  Dronfleld,  etc.  Co.,  Wis.  57;  2  Morawetz  on  Corpora- 
17  Ch.  Div.  76;  Richmond's  Case,  tions,  §§  780,  781,  790,  820. 

4  Kay  &  J.  305;   Burke  v.  Smith,  35  Upton  v.  Tribilcock,  91  U.  S. 

16  Wall.  390;  Thomas'  Case,  L.  R.  45;    Chouteau    Ins.    Co.   v.    Floyd 

13  Bq.  474;  Teasdale's  Case,  L.  R.  (1881),  74  Mo.  286,  291,  where  the 

9  Ch.  54;  Wright's  Case,  L.  R.  12  court    said:    "It    is    equally    well 

Bq.  334;   Colville's  Case,  48  L.  J.  settled    in    this    State    and    else- 

Ch.  633.  where  that  a  release,  by  the   di- 

32  Bank  v.  St.  John;  25  Ala.  566;  rectors  of  a  corporation,  of  a  stock 
Hodgkinson  v.  National  Co.,  26  subscriber  from  his  liability  on 
Beav.  4^3.  such  subscription  is  of  no  avail, 

33  Farnsworth  v.  Robbins  and  that  he  remains  bound  for  the 
(1887),  36  Minn.  369.     This  sub-  amount  of  such  subscription  as  to 

ject  will  be  more  fully  treated  in      the  other  stockholders "  and  cred- 
the    succeeding    chapters    on    the      itors    of   the    corporation."      See, 
liabilities  of  members  to  corporate      also,  Gill  v.  Balis,  72  Mo.  432. 
creditors.  36  Farnsworth        v.        Robbins 

(1887),  36  Minn.  369,  371. 
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to  whom  the  company  was  indebted  at  the  time  of  the  cancellation 
may  object  and  have  the  transaction  set  aside  in  the  event  of  cor- 
poration insolvency,  it  follows  that  the  unanimous  consent  of  all 
persons  to  whom  the  company  is  indebted  at  the  time  is  necessary 
to  render  the  cancellation  or  surrender  effective."'  But  the  con- 
sent of  persons  subsequently  becoming  creditors  of  the  corpora- 
tion is  not  requisite;  and  a  surrender  having  been  once  accepted 
by  the  company,  the  withdrawing  member  is  not  to  be  held  liable 
upon  debts  thereafter  incurred,  otherwise  a  corporation  could 
not  save  itself  from  loss  by  forfeiture  of  shares  for  non-payment 
of  calls. "^ 

Surrender  and  cancellation. — In  case  of  surrender  to  the  corpo- 
ration of  his  shares  by  the  original  subscriber  or  other  stock- 
holder, it  is  of  prime  importance  to  him  whether  or  not,  in  case  of 
insolvency  of  the  corporation,  such  surrender  will  be  held  to  re- 
lease him  from  liability  to  corporate  creditors  to  make  good  any 


S7  Vick  V.  La  Rochelle,  57  Miss. 
602;  Chouteau  Ins.  Co.  v.  Floyd, 
74  Mo.  286;  Gill  v.  Balis,  72  Mo. 
424.  Cf.  Wittman  v.  Concordia 
Building  Assn.,  13  Phlla.  95,  hold- 
ing that  a  stockholder  withdraw- 
ing from  a '  building  association 
must  pay  his  proportion  of  losses 
sustained  prior  to  notice  of  with- 
drawal. 

38  Hollingshead  v.  Woodward 
(1885),  35  Hun,  410;  Johnson  v. 
Lullman  (1885),  15  Mo.  App.  55; 
Erskine  v.  Peck  (1886),  83  Mo. 
465;  affirming  s.  o.  (1883)  13  Mo. 
App.  280,  284,  where  the  court 
said:  "It  appears  from  the  record 
that  the  plaintiff's  clatm  against 
the  corporation  arose  about  a  year 
after  the  surrender  in  question, 
and  his  judgment  was  three  years 
later  than  the  same  event.  ,  There 
was,  then,  neither  in  the  purposes 
entertained,  nor  in  the  practical 
accomplishment,  anything  'given 
away'  by  the  directors,  any  delib- 
erate breach  of  their  duty  as 
trustees,  or  any  impairment  of 
the  fund  to  which  plaintiff,  in 
afterwards,  becoming  a  creditor, 
might  look  for  his  ultimate  secur- 
ity. A  person,  competent  to  own 
and  dispose  of  personal  property. 


transfers  to  a  party  competent  to 
acquire  and  hold  as  owner,  all  his 
interest  in  a  commodity  univers- 
ally recognized  as  personalty,  hav- 
ing a  transferable  quality,  and 
this,  without  a  shadte  of  interfer- 
ence with  the  rights  or  reasonable 
expectations  of  any  third  party. 
If  a  transfer  so  circumstanced  is 
null,  it  must  be  because  the  rela- 
tion once  established,  between 
stockholder  and  corporation,  is, 
like  the  marriage  bond,  wholly  un- 
alterable by  mutual  agreement  of 
the  parties,  during  their  joint 
lives;  or,  because  a  corporation  is 
incapable  of  acquiring  or  holding 
its  own  stock  on  any  terms,  after 
the  shares  have  once  been  pos- 
sessed by  another.  If  such  be  the 
law,  a  corporation  cannot  save  it- 
self and  its  creditors  from  loss,  by 
re-acquiring  shares  from  an  in- 
solvent person  who  cannot  pay  for 
them,  and  selling  them  to  one  who 
can;  nor  can  there  be  any  more 
forfeitures  of  stock  to  corpora- 
tions, for  non-payment  of  assess- 
ments, or  other  dues.  We  do  not 
think  that  the  law  so  stands." 
Erskine  v.  Peck  (1883),  13  Mo. 
App.  280,  284;  s.  c.  affirmed,  83 
Mo.  465. 
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deficiency  there  may  have  been  in  payment  of  the  face  value  of  the 
stock  as  originally  subscribed  for.  In  short,  whether  or  not  the 
relation  between  the  stockholder  arid  the  corporation,  when  once 
established,  is  indissoluble  like  the  marriage  contract,  which  dur- 
ing their  joint  lives  the  parties  thereto  may  not  by  their  mutual 
agreement  rescind  or  alter.^° 

§  245.  The  English  rule  as  to  vsrithdrawal. — In  England  the 
consent  of  the  company  alone  is' sufficient 'to  the  validity  of  a  sur- 
render of  shares  or  cancellation  of  the  contract  of  subscription, 
so  long  as  the  company  is  "a  going  concern."  For  the  American 
doctrine  in  respect  of  the  trust-fund  nature  of  subscriptions  to 
capital  stock  is  not  there  recognized.  The  directors  of  English 
companies  have  a  wide  discretion  in  respect  of  the  compromise  of 
claims  against  withdrawing  shareholders.*"  If  the  company, 
either  by  its  express  consent  or  by  acquiescence,  is  estopped  from 
qviestioning  the  validity  of  a  surrender  or  cancellation,  the  corpo- 
rate creditors  can  assert  no  claim  to  have  the  withdrawing  mem- 
ber placed  upon  the  list  of  contributories.*^  And  it  is  held  in  that 
country  that  a  creditor  may  be  restrained  from  proceeding  at  law 
against  a  person  whom  the  company  has  treated  as  no  longer  a 
shareholder.*^ 

F. 

GROUNDS  FOR  RESCISSION  AND  CANCELLATION. 

§  246.  Mere  irregularities  are  insufficient  ground  for  re- 
scission.— If  a  number  of  persons,  meaning  to  join  in  a  com- 
mon undertaking,  raise  a  common  fund,  eventually  to  be  increased, 
but  commencing  by  a  deposit,  and  they  put  these  deposits  for  a 
common  object  into  the  hands  of  a  committee,  with  directions  to 
them  to  do  certain  acts,  it  is  not  competent  for  any  one  or  more 

30  Erskine  v.  Peclr,  13  Mo.  App.  fictitiously   issued   as   fully   paid. 

280,  83  Mo.  465.  "Retirement      from      Joint-Stock 

*o  Bath's  Case,  8  Ch.  Div.  334,  Companies,"  45  L.  T.  435,  review- 
where  the  directors  having  ing  Stanhope's  Case  (1865),  L.  R. 
deemed  it  wiser  to  relinquish  a  1  Ch.  App.  161;  and  Spackman  v. 
part  of  the  company's  claim  Evans  (1868),  Li.  R.  3  H.  of  L. 
against  a  shareholder  than  to  at-  171.  But  see  "Delay  in  Repudiat- 
tempt  to  enforce  the  whole  claim,  ing  Shares,"  13  Sol.  J.  &  Rep.  261, 
their  success  in  the  attempt  being  285. 

doubtful,  it  was  held  that  the  com-  ^i  in  re  Dronfleld,  etc.  Co.,  17 

promise    was    valid    and    binding  Ch.  Div.  76. 

upon  all  the  parties  in  interest.  42  Taylor  v.  Hughes,  1  Jones  & 

Cf.  Barrett's  Case,  L.  R.  13  Eq.  L.  24.    Vide  infra,  §  122. 
507,  where  the  shares  had  been 
Vol.1  — 33 
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of  the  subscribers  against  the  will  of  the  others  to  withdraw  and 
say,  "I  think  you  ought  not  to  go  any  further."*^     Accordingly,  if 
one  subscribes  for  shares  in  a  corporation  to  be  organized,  and  the 
corporation  is  in  fact  organized  and  the  shares  accepted  by  the 
subscriber,  he  cannot  repudiate  his  liability.**     As  a  subscriber, 
he  is  estopped,  as  against   the    corporation  and  its  creditors,  to 
deny  the  de  jure  existence  of  the  corporation,*'  and  is  estopped 
to  deny  that  he  is  a  subscriber  and  stockholder,  or  to  allege  that 
the  subscription  was  invalid.*'     Mere  informal  irregularities  in 
the  contract  cannot  be  made  a  pretext  for  withdrawing  and  refus- 
ing to  pay  the  amount  subscribed.*^    Thus  a  subscriber  is  not  held 
released  because  of  his  signature  being  cut  from  a  printed  paper 
of  subscription  and  pasted  on  a  fac-simile,*^  nor  by  the  failure  of 
the  agent  to  deliver  the  original  subscription  paper  to  the  com- 
pany.*'    As  the  ownership  of  shares  in  an  undertaking  and  the 
rights    and  liabilities    incident  thereto  are  in  no  wise  dependent 
upon  the  possession  of  a  certificate  of  stock,"*"  it  follows  that  a 
failure  on  the  part  of  the  company  to  tender  a  certificate  to  the 
subscriber,  is  no  ground  for  him  to  repudiate  his  shares  and  re- 
fuse to  pay  therefor  ;^^  unless,  of  course,  the  delivery  of  the  cer- 


43  Lindley  on  Company  Law 
(5th  ed.  1889),  29,  citing  Baird  v. 
Ross,  2  Maequeen,  61;  Burnes  v. 
Pennell,  2  H.  L.  C.  497.  Cf.  Kent 
V.  Jackson,  14  Beav.  367;  s.  c.  2 
De  G.  Mac.  &  G.  491.  As  to  the 
right  of  script  holders  to  have  the 
money  subscribed  by  them  ap- 
plied to  the  purposes  for  which 
they  subscribed  it,  see  Bagshaw  v. 
Eastern  Union  Ry.  Co.,  7  Hare, 
114;  s.  c.  2  Mac.  &  G.  389.  See, 
also,  Aldham  v.  Brown,  7  El.  &  B. 
164;  s.  c.  2  El.  &  El.  398.  In  a 
more  recent  case  it  was  held  upon 
precisely  the  same  principle,  that 
where  a  person  had  covenanted  to 
pay  a  deposit  which  was  to  be  ap- 
plicable, amongst  other  things,  to 
the  discharge  of  the  expenses  of 
forming  a  company,  he  was  bound 
by  his  covenant,  and  was  liable  to 
an  action  upon  it,  although  before 
the  action  was  brought,  the  forma- 
tion of  the  company  had  become 
impossible.  Ace.  Duke  v.  Dive,  1 
Ex.  36;  Duke  v.  Forbes,  1  Ex.  356. 


*4  Inter-Mountain  Publishing  Co. 
v.  Jack,  5  Mont.  568. 

*5  Stout  V.  Zulick,  48  N.  J.  Law, 
599. 

46Hickling  v.  Wilson,  104  111. 
54;  Sanger  v.  Upton,  91  U.  S.  56; 
Brskine  v.  Lowenstein,  82  Mo. 
301;  Greenville,  etc.  Co.  v.  Wood- 
sides,  5  Rich.  Law  (S.  C.)  145,  55 
Am.  Dec.  708;  Blien  v.  Rand,  77 
Minn.  110. 

47  Ashtabula,  etc.  R.  Co.  v. 
Smith,  15  Ohio  St.  328;  Clark  v. 
Continental  Imp.  Co.,  57  Ind..  135; 
Cayuga  Lake  R.  Co.  v.  Kyle,  64 
N.  y:  185;  Nulton  v.  Clayton,  54 
Iowa,  425;  Boston,  etc.  R.  Co.  v. 
Wellington,  113  Mass.  79;  Water- 
man on  Corporations,  164. 

48  Sodus  Bay,  etc.  R.  Co.  v. 
Hamlin,  24  Hun,  390. 

49  Pickering  v.  Templeton,  2 
Mo.  App.  424. 

BO  Fulgam  V.  Macon,  etc.  R.  Co., 
44  Ga.  597. 

01  Butler  University  v.  Scoon- 
over  (1887).  114  Ind.  381;  s.  c.  5 
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tificate  has  been  stipulated  for  in  the  contract  of  subscription  f- 
or  unless  the  failure  arises  from  the  whole  capital  stock  having 
been  already  issued  to  others.'^  But  a  refusal  to  issue  a  certificate 
when  demanded  may  release  the  subscriber.  Thus,  if  the  defend- 
ant can  show  that  while  the  corporation  was  yet  solvent  he  ten- 
dered the  full  amount  of  his  subscription,  demanding  a  certificate 
of  stock,  which  was  refused,  it  is  a  good  defense  even  to  an  action 
hy  the  assignee  of  the  company  brought  in  behalf  of  the  corporate 
creditors.^*  Sundry  other  grounds  have  been  taken  by  subscribers 
and  stockholders  as  reasons  for  repudiating  their  shares,  but  have 
been  held  insufficient  by  the  courts,  as,  for  example,  that  stock  had 
been  allotted  by  the  commissioners  to  persons  whose  names  were 
not  on  the  subscription  list;^'^  that  all  the  shares  of  a  new  issue 
increasing  the  capital  stock  had  not  been  taken  f^  that  the  corpo- 
ration failed  to  put  in  a  certain  amount  of  working  capital  accord- 
ing to  agreement  with  the  subscriber,  when  he  knew  of  the  corpo- 
ration's lack  of  funds,  and  that  no  provision  had  been  made  for 
raising  any;^^  that  a  creditor  who  is  enforcing  payment  is  a  di- 
rector also  of  the  corporation  f^  that  the  corporation  was  not  in 


Am.  St.  Rep.  627;  Slipher  v.  Ear- 
tart  (1883),  83  Ind.  173;  Miller  v. 
Wild  Cat  Gravel  R.  Co..  52  Ind. 
51;  Heaston  v.  Cincinnati,  etc.  R. 
Co.,  16  Ind.  275;  s.  c.  79  Am.  Dec. 
430;  New  Albany,  etc.  R.  Co.  v. 
McCormick,  10  Ind.  499;  Chandler 
V.  Northern  Cross  R.  Co.,  18  111. 
190;  Kennehec,  etc.  R.  Co.  v.  Jar- 
vis,  34  Me.  360. 

52Hawley  v.  Upton,  102  U.  S. 
314;  Wheeler  v.  Millar,  90  N.  Y. 
353;  s.  c.  24  Hun,  541;  South 
Georgia,  etc.  R.  Co.  v.  Ayers,  56 
Ga.  234;  Fulgam  v.  Macon,  etc.  R. 
Co.,  44  Ga.  597;  Vawter  v.  Ohio, 
■etc.  R.  Co.,  14  Ind.  174. 

53  Burrows  v.  Smith,  10  N.  Y. 
•550. 

5* Potts  V.  Wallace  (1887),  32 
Fed.  Rep.  272. 

s5  Swartwout  v.  Michigan,  etc. 
'R.  Co.,  24  Mich.  389.  As  to  sub- 
scriptions to  corporate  stock,  when 
binding,  and  defenses  to  gener- 
ally, see  extensive  note  to  Free- 
land  V.  McCuUough,  43  Am.  Dec. 
694,  703;  s.  c.  1  Denio,  414.  See, 
also,  Wight  V.   Shelby  R.  Co.,  63 


Am.  Dec.  522;  Penobscot  R.  Co.  v. 
Dummer,  63  Am.  Dec.  654;  Penob- 
scot R.  Co.  V.  White.  66  Am.  Dec. 
257;  s.  c.  41  Me.  512,  and  notes 
thereto;  Robinson  v.  Pittsburgh, 
etc.  R.  Co.,  32  Pa.  St.  334;  s.  c. 
72  Am.  Dec.  792. 

56  Avegne  v.  Citizens'  Bank  (La. 
1889),  5  So.  Rep.  537,  where  it  was 
held  that  an  original  stockholder 
who  signs  without  qualification  a 
subscription  for  new  stock  to  in- 
crease the  original  stock  Is  not  en- 
titled to  cancellation  of  his  sub- 
scription and  repayment  of  the 
amount  paid  in,  on  the  ground 
that  all  the  new  shares  were  not 
subscribed  for.  In  the  absence  of 
any  stipulation  or  limitation  to 
the  contrary,  his  subscription  is 
not  contingent  or  dependent  upon 
the  taking  of  all  the  shares,  but  is 
absolute  and  binds  him  accord- 
ingly. 

67  Goff  V.  Hawkeye  Pump  & 
Windmill  Co.,  62  Iowa,  691. 

58  Chouteau  Ins.  Co.  v.  Floyd,  74 
Mo.  286. 
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existence  when  the  member  agreed  to  take  the  shares;^'  that  an 
illegal  by-law  prohibits  his  voting  until  payment  of  calls;""  that 
the  member  himself  failed  to  make  the  cash  deposit  required  by 
statute  at  the  time  of  subscribing  ;"^  that  other  members  have  been 
allowed  to  pay  in  a  depreciated  currency  f^  that  more  than  the  cap- 
ital stock  has  been  subscribed;"^  and  that  the  member  misunder- 
stood the  legal  effect  of  his  agreement  to  take  shares  in  the  stock 
of  the  company."*  A  mistake  of  fact,  however,  may  constitute  a 
ground  for  the  rescission  of  a  contract.    "Except,"  says  Mr.  Lind- 


59  Inter-Mountain  Publishing  Co. 
V.  Jack  (1885),  5  Mont.  568.  "Sub- 
scriptions to  certain  amount  of 
corporate  stock  are  necessary  to 
organization  of  contemplated  cor- 
poration, and  for  that  reason  and 
purpose  are  valid  before  such  or- 
ganization, and  may  be  collected 
afterwards;  and,  in  an  action  on 
such  a  subscription,  the  defendant 
cannot  set  up  the  non-existence  of 
the  corporation  at  the  time  of 
making  the  contract.".  Anderson 
V.  Newcastle  &  R.  Co.  (1859),  Vi 
Ind.  376;   s.  c.  74  Am.  Dec.  218. 

60  Chandler  v.  Northern  Cross 
R.  Co.,  18  111.  190;  New  Albany, 
etc.  R.  Co.  V.  McCormick,  10  Ind. 
499 ;  s.  c.  71  Am.  Dec.  337. 

61  Pittsburg,  "W.,  etc.  R.  Co.  v. 
Applegate  (1884),  21  W.  Va.  172. 

62  "The  testimony,  however,  goes 
further,  and  shows  that  all  the 
Confederate  money  thus  taken 
was  paid  out,  dollar  for  dollar.  If 
this  payment,  dollar  for  dollar, 
was  upon  contracts  made  at  gold 
rates,  then  no  harm  was  done,  and 
there  would  be  no  loss,  but,  if  for 
work  at  prices  corresponding  with 
the  depreciated  currency,  .  it  is 
clear  that  all  other  stockholders 
were  hurt,  and  upon  this  point  the 
record  is  silent.  But  the  plea 
here  is,  the  naked  one,  that  the 
defendant  was  released  by  the 
fact  that  such  money  was  so 
taken  by  the  directors,  and  upon 
this  naked  plea,  the  act  of  the  di- 
rectors, being  ultra  vires,  is  a 
mere  nullity;  nobody  was  thereby 
relieved  from  future  payment  at 


the  instance  of  anybody  hurt,  and 
the  defendant  is  not  thereby  re- 
leased from  the  payment  of  his 
stock.  Upon  his  going  into 
equity,  and  making  the  stockhold- 
ers parties,  and  showing  damage 
to  himself  and  praying  that  all  be 
made  to  pay  as  much  real  money 
for  their  stock  as  he  will  have  to 
pay  for  his,  we  will  not  say  that 
he  may  not  have  relief  if  this  de- 
preciated currency  did  not  go  as. 
far  as  good  money  would  have 
done  to  pay  contracts  and  debts  of 
the  company.",  Macon  &  Augusta 
R.  Co.  V.  Vason  (1876),  57  Ga. 
314,  316,  citing  Angell  &  Ames  on 
Corporations,  297  et  seq. 

63  oier  V.  Baltimore,  etc.  R.  Co., 
41  Md.  583. 

64  New  Albany,  etc.  R.  Co.  v. 
Fields,  10  Ind.  187;  Clear  v.  New- 
castle R.  Co.,  9  Ind.  488;  Ellison 
V.  Mobile,  etc.  R.  Co.,  36  Miss.  572; 
Selma,  etc.  R.  Co.  v.  Anderson,  51 
Miss.  829,  833;-  Bailey  v.  Hannibal, 
etc.  R.  Co.,  17  "Wall.  96;  Wight  v. 
Shelby  R.  Co.,  US  B.  Mon.  4;  s.  c. 
63  Am.  Dec.  522.  Cf.  Vicksburg, 
etc.  R.  Co.  V.  McKean,  12  La.  Ann. 
638.  Even  though  his  misconcep- 
tion of  the  legal  effect  of  his  act 
was  induced  by  misrepresenta- 
tions by  the  corporate  promoter 
or  agent,  a  mistake  of  law  will 
not  avail  him.  Ellison  v.  Mobile, 
etc.  R.  Co.,  36  Miss.  572,  588;  New 
Albany,,  etc.  R.  Co.  v.  Fields,  10 
Ind.  187;  Clem  v.  Newcastle,  etc. 
R.  Co.,  9  Ind.  488.  For  misrepre- 
sentations with  respect  to  matters 
of  law  which  are  supposed  to  be 
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ley,  "where  a  person  has  induced  others  to  act  on  his  own  repre- 
sentations, ignorance  of  material  facts  on  his  part  affords  a  suffi- 
,  dent  reason  for  not  holding  him  bound,  by  what,  in  such  igno- 
rance, he  may  have  said  or  done.^'  But  a  subscriber  who  has  by 
mistake  agreed  to  take  more  shared  than  he  intended,  after  allow- 
ing the  company  to  act  vipon  the  faith  of  his  subscription,  cannot 
obtain  relief  in  equity  in  the  absence  of  proof  of  fraud  f^  nor  can 
he  plead  that  he  was  ignorant  of  the  true  condition  of  the  com- 
pany's affairs.®^ 

§  247.    Irregular  incorporation  as  ground  for  rescission. — A 
member  of  a  corporation  who  has  accepted  his  shares,'^'  paid  calls^° 


equally  -witliin  the  knowledge  of 
both  parties,  do  not  constitute  a 
fraud.  Upton  v.  Tribilcock,  91 
V.  S.  4g;  Parker  v.  Thomas,  19 
Ind.  213;  Thornhurgh  v.  New- 
castle, etc.  R.  Co.,  24  Ind.  499; 
Northeastern  R.  Co.  v.  Rodriguez, 
10  Rich.  278,  where  the  represen- 
tation was  that  the  subscriber 
might  allow  forfeiture;  Clem  v. 
Newcastle,  etc.  R.  Co.,  9  Ind.  488, 
where  the  representation  was 
that  payment  would  not  be  de- 
manded until  completion  of  con- 
struction. 

65  Lindley  on  Partnership,  135. 
See,  also,  Taylor  on  Corporations 
(2d  ed.  1889),  §  527;  Salem  Mill 
Dam  Co.  v.  Ropes,  9  Pick.  187; 
s.  0.  19  Am.  Dec.  363;  Four  Mile 
Valley  R.  Co.  v.  Bailey,  18  Ohio 
St.  208;  Payson  v.  Withers,  5  Biss. 
269;  County  of  Schuylkill  v.  Cop- 
ley, 67  Pa.  St.  386;  Smith  v.  Reese, 
etc.  Co.,  L.  R.  2  Eq.  264. 

66  Diman  v.  Providence,  etc.  R. 
Co.;  5  R.  I.  130. 

67  Payson  v.  Withers,  5  Biss. 
269;  Beach  on  Railways,  §  118. 

6S  To  the  public  this  company 
had  all  the  extent  indicia  of  being 
the  corporation,  and  legally  en- 
titled to  exercise  the  rights  and 
franchises  it  assumed  to  exercise. 
A  party  voluntarily  taking  stock 
in  such  company  is  not  in  a  posi- 
tion, when  sued  for  the  balance 
due  for  such  stock,  for  the  benefit 
of  the  creditors  of  such  company. 


to  deny  the  authority  of  the  com- 
pany to  Issue  such  stock  and 
transact  business  lawfully.  Upton 
V.  Hansbrough  (1873),  3  Biss.  417, 
421,  citing  Eaton  v.  Aspinwall,  19 
N.  Y.  119;  Harvey  v.  Kay,. 9  Barn. 
&  C.  356;  Doubleday  v.Muskett,  7 
Bing.  110;  White  v.  Coventry,  29 
Barb.  305;  Trumbull  Co.  Ins.  Co. 
V.  Horner,  17  Ohio,  407;  Parish  v. 
Wheeler,  22  N.  Y.  494;  Steam 
Navigation  Co.  v.  Weed,  17  Barb. 
378;  Doyle  v.  Peerless  Petroleum 
Co.,  44  Barb.  239;  Duchess  Cotton 
Manufactory  v.  Davis,  14  Johnson, 
238;  Henriaues  v.  Dutch  West 
India  Co.,  2  Ld.  Ray.  1535;  Clark 
V.  Thomas  (1877).  34  Ohio  St.  46, 
59;  Hickling  v.  Wilson  (1882), 
104  111.  54;  Thompson  v.  Reno 
Savings  Bank  (1885),  19  Nev.  103; 
Inter-Mountain,  etc.  Co.  v.  Jack,  5 
Mont.  568. 

69  "There  is  no  doubt  that,  in 
general,  a  strict  compliance  must 
be  shown  with  the  provisions  of 
the  charter,  and  that,  in  this  case, 
so  much  of  the  Code  of  Virginia 
as  is  applicable,  is  made  part  of 
the  act  of  the  plaintiff's  incorpo- 
ration. But,  in  some  cases,  a  com- 
pliance will  be  presumed;  and,  in 
others,  it  may  be  waived.  As- 
suming the  authority  to  make  the 
subscription,  and  the  fact  of  its 
having  been  made,  the  payment  of 
installments  on  it  is  a  sufficient 
recognition  of  the  legal  existence 
and  organization    of  the  plaintiff. 
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thereon,  voted  at  corporate  meetings/"  or  otherwise  participated 
in  its  affairs,  after  the  organization  of  the  company,'^  cannot  with- 
draw from  membership  nor  evade  his  liability  to  the  company  or 
its  creditors  upon  the  ground  that  the  statutory  formalities  requi- 
site to  its  legal  organization  have  not  been  observed.'^    For  it  is 


That  the  law  will  make  presump- 
tion in  favor  of  the  legality  of 
the  proceedings  of  corporations  is 
settled."  Maltby  v.  Northwestern 
Virginia  R.  Co.  (1860),  16  Md. 
422,  444. 

70  "When  subscribers  to  the 
stock  of  a  private  corporation 
meet  and  elect  a  board  of  direct- 
ors, and  thereby  effect  a  perma- 
nent organization,  and  engage  in 
the  corporate  enterprise  for  sev- 
eral years,  by  which  debts  are  in- 
curred, voting  and  acting  as  iona 
flcLe  subscribers,  they  will  not  be 
allowed  to  dispute  the  binding  ef- 
fect of  their  subscriptions,  or  the 
legality  of  the  organization  of  the 
corporation,  as  against  third  per- 
sons who  give  credit  to  the  com- 
pany on  the  faith  of  its  being 
legally  organized,  but  will  be  re? 
quired  to  pay  their  subscriptions 
as  to  creditors  who  are  entitled 
in  equity  to  be  subrogated  to  the 
rights  of  the  company."  15  Cen- 
tral L.  J.  18,  citing  Hickling  v. 
Wilson  (1882).  104  111.  54.  It  is 
not  competent  for  any  stockholder 
to  make  the  objection  to  the  ex- 
istence of  the  corporation,  inas- 
much as  they  have  chosen  the 
president  and  managers,  and  have 
had  all  the  benefits  of  the  corpo- 
ration. They  cannot  now  set  up 
as  a  defense  their  own  want  of 
power.  Roekville,  etc.  Turnpike 
Road  V.  Van  Ness,  2  Cranch,  C.  C. 
449,  451. 

'1  As,  for  example,  by  acting  as 
a  director.  Rice  v.  Rock  Island, 
etc.  R.  Co.,  21  111.  93;  Danbury  & 
N.  R.  Co.  V.  Wilson,  22  Conn.  435; 
Meadow  v.  Gray,  30  Me.  547 ;  Hunt 
V.  Kansas,  etc.  Co.,  11  Kan.  412. 
"But  we  do  not  see  how  the  de- 
fendant in  this  case  can  raise  this 


question.  He  is  a  stockholder  in 
the  defendant  company.  He  has 
been,  if  he  is  not  still,  a  director. 
He  is  not  dealing  with  it  as  a 
stranger,  but  as  a  member  who 
has  participated  in  its  organiza- 
tion, and  claimed  and  exercised 
authority  under  and  by  virtue 
thereof.  It  will  not  do  for  him 
iiow  to  deny  the  rightful  existence 
of  this  company  as  to  himself  and 
his  own  stock  subscription,  which 
he  has  affirmed  as  to  all  others. 
As  to  him,  we  must  treat  this  cor- 
poration as  having  a  legal  organ- 
ization and  a  right  to  call  upon 
him  to  fulfill  his  engagement  as 
a  subscriber  to  its  stock."  Wein- 
man V.  Wilkinsburg  &  E.  L.  P. 
Ry.  Co.  (1888),  118  Pa.  St.  192, 
203.  In  another  case  it  was  held 
that  where  a  member  was  an 
original  subscriber  to  the  com- 
pany, and  was  one  of  the  com- 
missioners for  receiving  the  sub- 
scriptions, and  was  elected  one 
of  the  managers  of  the  company, 
and  acted  as  such,  in  virtue  of  his 
election,  it  was  not  competent 
for  him  to  object  that  a  sufficient 
number  of  shares  had  not  been 
subscribed  to  justify  the  election. 
Roekville,  etc.  Turnpike  Road  v. 
Van  Ness,  2  Cranch,  C.  C.  449,  450. 
72  Swartwout  v.  Michigan,  etc. 
R.  Co.,  24  Mich.  389,  per  Cooley, 
J.;  Tar  River,  etc.  Co.  v.  Neal 
(1825),  3  Hawks  (N.  C),  520, 
534;  Wilmington,  etc.  R.  Co.  v. 
Thompson,  7  Jones  (N.  C).  387; 
Danbury  &  N.  R.  Co.  v.  Wilson, 
22  Conn.  435;  Hanover,  etc.  R. 
Co.  V.  Haldeman,  82  Pa.  St.  36. 
See,  also.  Garrett  v.  Dillsburg, 
etc.  R.  Co.,  78  Pa.  St.  465,  where 
the  plea  was  that  the  charter  had 
been  fraudulently  obtained.    "But 
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well  settled  that  non-compliance  with  the  provisions  of  a  charter 
is  not  a  matter  of  defense  collaterally  between  a  corporation  and 
its  stockholders  or  debtors.    It  belongs  exclusively  to  the  State  to 


it  is  not  necessary  for  us  to  ex- 
press a  decided  opinion  on  that 
or  any  other  of  these  objections, 
because  we  have  no  doubt  that 
the  conduct  of  the  defendant,  in 
regard  to  the  organization  by  the 
choice  of  directors,  and  the  pre- 
liminary steps  which  led  to  it, 
and  his  conduct  since  that  organ- 
ization, was  such  as  ought  to  pre- 
clude him,  as  between  himself  and 
the  plaintiffs,  in  an  action  like 
the  present,  which  is  brought  to 
recover  the  amount  due  on  the  in- 
stallments assessed  on  his  stock, 
from  disputing  the  regularity  or 
validity  of  these  steps  taken  in 
the  organization  of  the  plaintiffs 
as  a  corporation.  He  was  a  party 
to  and  co-operated  very  actively 
with  the  other  subscribers  and 
the  commissioners  in  that  organ- 
ization, and  participated  in  all  the 
proceedings  which  led  to  it.  He 
was  one  of  the  earliest  and  largest 
subscribers  to  the  stock,  and  in- 
(Juced  others  also  to  subscribe  to 
it.  Attended,  on  the  call  of  the 
commissioners,  all  the  meetings  of 
the  stockholders  as  one  of  them, 
and  acted  with  them  in  the 
choice  of  directors,  accepted  the 
office  of  director,  to  which  he  was 
chosen,  and  acted  as  such  in  the 
meetings  of  the  directors  and  in 
the  meetings  at  which  the  install- 
ments on  the  stock  were  laid,  and 
until  called  upon  long  afterwards 
for  his  part  of  those  installments, 
it  dcs  not  appear  that  he  ever 
questioned  the  regularity  of  the 
organization  of  the  company  or 
its  corporate  powers;  and  he  con- 
tinued to  be,  and  acted  as,  a  di- 
rector, subsequently  durin.g  all 
the  time  while  the  arrangements 
were  made  by  the  directors  for 
the  building  of  the  road  and  the 
operations  connected  with  it.  In 
consequence    of    this    conduct    on 


his  part,  and  on  the  strength  of 
what  was  thus  done  by  him,  in 
connection  with  the  other  stock- 
holders and  directors,  the  other 
subscribers,  generally,  were  in- 
duced to  pay  for  their  stock;  and 
the  company  have  also  been  in- 
duced to  incur  the  expense  of 
building  their  railroad,  and  of 
carrying  on  all  the  branches  of 
their  business  connected  with  it. 
The  other  stockholders  have  thus 
been  led  to  invest  their  funds  and 
assume  responsibilities  in  a  mode 
and  to  an  extent  which  they 
would  not  have  done  but  for  this 
conduct  of  the  defendant.  The 
consequence  of  permitting  him, 
now,  to  repudiate  his  acts,  might 
be  to  devolve  upon  the  other  sub- 
scribers a  personal  liability  for 
the  engagements  of  the  company, 
to  make  them  even  trespassers  in 
regard  to  those  whose  property 
has  been  taken  for  the  construc- 
tion of  their  road,  and  to  frus- 
trate the  whole  object  of  their  un- 
dertaking. It  requires  no  argu- 
ment to  show  that,  under  these 
circumstances,  the  case  comes 
within  the  well-established  and 
most  just  and  wholesome  prin- 
ciple, that  a  person  who,  by  his 
declarations,  or  a  course  of  con- 
duct, which  is  a  species  of  decla- 
ration, has  wilfully  induced  an- 
other injuriously  to  alter  his  con- 
dition, is,  as  against  the  latter, 
estopped  from  denying  the  truth 
of  such  declarations,  or  the  right- 
fulness of  such  conduct."  Dan- 
bury  &  N.  R.  Co.  V.  "Wilson  (1853), 
22,  Conn.  435,  450;  citing  Brown  v. 
Wheeler,  17  Conn.  345;  Kinney  v. 
Farnsworth,  17  Conn.  361;  Roe 
V.  Jerome,  18  Conn.  138;  Noyes  v. 
Ward,  19  Conn.  250.  "The  com- 
pany being  thus  established  in 
the  manner  pointed  out  by  the 
aot,  the  defendant  ought  not  to  be 
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determine  whether  it  will^  exercise  its  prerogative  of  forfeiting  or 
annulling  the  charter:^^  The  articles  must  contain  the  statements 
:  affirmatively  required  by  the  statute,  because  those  statements  con- 
stitute conditions  precedent  to  the  right  of  the  company  to  become 
incorporated.  If  unauthorized  provisions  are  added,  all  acts  done 
pursuant  to  such  provisions  will  be  void ;  but  until  the  company 
is  proceeded  against  for  an  abuse  of  its  franchises,  its  rights  as 
a  corporation  will  not  be  affected  by  such  unauthorized  provis- 
ions.''* If  the  State  chooses  to  tolerate  such  irregularities,  it  i-s  not 
for  individuals  to  question  these  acts,  certainly  not  for  individuals 
who  make  contracts  with  them.''^      But  while  a  person  partici- 


permitted  to  dispute  its  existence; 
and  tlie  less  so,  as  he  in  part,  by 
'his  vote,  had  confirmed  it.  If  the 
commissioners  improperly  exer- 
cised the  powers  conferred  upon 
them  by  the  act,  they  cannot  be 
called  to  an  account  by  the  de- 
fendant in  the  present  action; 
some  other  remedy  must  be  re- 
sorted to."  Tar  River  Navigation 
Co.  V.  Mead  (1825),  3  Hawks 
(N.  C.)  520,  536. 

7s  Taggart  v.  Western  Maryland 
R.  Co.,  24  Md.  563,  596,  citing  Peo- 
ple V.  Manhattan  Co.,  9  Wend. 
351;  Angell  &  Ames  on  Corpora- 
tions (3d  ed.),  747;  Planters' 
Bank  v.  Bank  of  Alexandria, 
10  G.  &  J.  346.  "I  do  not  go 
the  whole  length  of  the  plaint- 
iff's counsel  in  saying  that 
persons  in  possession  of  cor- 
porate rights  or  franchises  shall 
be  considered  as  rightfully  cor- 
porators against  all  persons  but 
the  sovereign;  but  agree  with 
them  with  this  qualification,  that 
where  it  is  shown  that  such  cor- 
poration may  by  law  exist,  that 
is,  where  it  is  shown  that  a  char- 
ter has  been  granted,  those  in 
possession  and  actually  in  the  ex- 
ercise of  those  corporate  rights, 
shall  be  considered  as  rightfully 
there,  against  wrong-doers,  and 
all  those  who  have  treated  or 
acted  with  them  in  their  corpo- 
rate character;  and  even  when  it 
is  shown  that  such  charter  has 
been    granted    upon    a    precedent 


condition,  and  persons  are  found 
in  the  quiet  possession  and  exer- 
cise of  those  corporate  rights  as 
against  all  but  the  sovereign,  the 
precedent  condition  shall  be  taken 
as  performed."  Tar  River  Navi- 
gation Co.  V.  Neal  (1825),  3 
Hawks  (N.  C),  520,  537.  Schloss 
V.  Montgomery  Trade  Co.  (1889), 
87  Ala.  411,  was  an  action  by  an 
alleged  corporation  for  the  bal- 
ance due  on  subscriptions  of 
stock.  The  plaintiff  demurred  to 
a  plea  of  nul  tiel  corporation  on 
the  ground  that  defendants  were 
.  estopped  from  denying  plaintiff's 
incorporation  by  having  paid  all 
of  their  subscription  except  the 
amount  sued  for,  which  was  al- 
leged to  have  been  regularly 
called  in  by  plaintiff,  and  de- 
mand made  on  defendants.  The 
circumstances  of  the  assessments 
were  not  shown,  and  it  did  not 
appear  that  they  were  made  under 
color  of  corporate  organization  or 
capacity.  It  was  held  that,  as 
from  the  facts  shown  it  did  not 
appear  that  the  payments  were 
not  made  as  preliminary  to  cor- 
porate organization,  the  facts 
were  not  sufficient  to  create  an  es- 
toppel. I 

7*  Eastern  Plank  Road  Co.  v. 
Vaughan  (1856),  14  N.  Y.  546, 
551,  per  Selden,  J. 

"  Kansas  City  Hotel  Co.  v. 
Hunt  (1874),  57  Mo.  126,  citing 
Methodist  E.  Church  v.  Pickett, 
19  N.  Y.  486. 


§  248.] 


SOBSOEIPTIONS. 


345 


pating  in  the  affairs  or  sutscribing  to  the  stock  of  a  corporation 
de  facto  after  its  formation,  is  precluded  from  setting  up  the  in- 
vaHdity  of  its  organization  as  a  defense  to  an  action  on  his  con- 
tractjUpon  the  ground  that  by  contracting  with  it  he  has  recognized 
its  existence  as  a  corporation ;  no  such  ground  can  be  taken  where 
the  contract  of  subscription  was  made  before  the  formation  of  the 
corporation,  and  was  conditioned  upon  its  formation.  A  legal  and 
effectual  formation  of  a  corporation  or  joint-stock  company  for 
the  purpose  specified  in  the  contract  is  a  condition  precedent  to 
his  obligation  to  put  in  his  capital.  He  will  not  be  bound  under 
such  a  contract  to  invest  his  capital  in  the  stock  of  a  corporation 
not  legally  formed,  or  which  has  not  obtained  the  franchise  of 
carrying  on  the  business  contemplated  by  the  contract,  and  in 
which  he  had  agreed  to  become  interested.'* 

§  248.  Variance  from  original  purpose. — ^Another  valid 
ground  upon  which  the  subscriber  or  stockholder  may  be  relieved 
from  the  obligation  of  his  contract,  or  withdraw  from  membership 
in  the  company,  is  the  fact  that  there  has  been  some  fundamental 
change  in  the  nature  of  the  corporation  whereby  his  rights  and 
liabilities  are  materially  affected.''    Where  one  subscribes  to  stock 


T6Dorris  v.  Sweeney  (1875),  60 
N.  Y.  463,  467,  per  Rapallo,  J. 
"The  cases  In  regard  to  this 
point  have  been  examined,  and 
they  all  agree,  that  where  the  sub- 
scription has  been  acquiesced  in, 
«ither  by  payment  of  part  of  the 
subscription,  or  by  becoming  a  di- 
rector, or  by  attending  meetings 
of  stockholders,  or  by  any  other 
■act  Indicating  an  acquiescence  in 
the  validity  of  his  subscription, 
his,  defense  based  on  mere  tech- 
nical objections  will  be  disre- 
garded. But  the  present  case  is 
peculiar,  in  that  it  shows  nothing 
hut  the  bare  act  of  subscribing; 
nor  is  the  date  of  the  subscription 
averred  or  proved.  It  appears 
that  the  ten  per  cent,  required 
hy  the  articles  of  association  to 
be  paid  on  subscription  was  never 
paid;  that  the  defendant  never 
took  part  in  the  company's  acts, 
except  to  subscribe."  Kansas 
City  Hotel  Co.  v.  Hunt  (1874),  57 
Mo.  126,  130;  Low  v.  Connecticut, 


etc.  R.  Co.,  45  N.  H.  370;  Rich- 
mond Street  Ry.  Co.  v.  Reed,  83 
Ind.  9;  Taggart  v.  M''estern  R. 
Co.,  24  Md.  563;  Monterey,  etc.  R. 
Co.  V.  Hildreth,  53  Cal.  123.  Gf. 
Danbury  &  N.  R.  Co.  v.  Wilson 
(1853),  22  Conn.  435;  Diman  v. 
Providence,  etc.  R.  Co.,  5  R.  I. 
130;  Marlborough,  etc.  R.  Co.  v. 
Arnold,  9  Gray.  159;  s.  c.  69  Am. 
Dec.  279;  Buffalo,  etc.  R.  Co.  v. 
Hatch  (1859),  20  N.  Y.  157,  161; 
Garrett  v.  Dillsburg,  etc.  R.  Co., 
78.  Pa.  St.  465;  Midland,  etc.  Ry. 
Co.  V.  Gordon,  16  Mees.  &  W.  804. 
Contra,  Oregon,  etc.  R.  Co.  v. 
Seroggin,  3  Oregon,  161.  Bell's 
Appeal  (1887),  115  Pa.  St.  88,  a 
late  case  apparently  contra,  turns 
upon  the  subsequent  acts  of  the 
subscriber  estopping  him  from 
denying  the  regularity  of  the  in- 
corporation. 

"n  Coppage  V.  Hutton,  124  Ind. 
401;  Deutsch,  etc.  Co.  v.  Mabbett, 
58  N.  Y.  397;  Clearwater  v.  Mere- 
dith,  1  Wall.   25;    Nugent  v.   Su- 
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in  a  corporation  to  be  formed,  and  without  his  consent  it  is  sub- 
sequently formed  of  a  different  character,  or  for  different  pur- 
poses from  those  contemplated,  he  is  not  liable  on  his  subscrip- 
tion," as,  for  example,  an  increase  in  the  capital  stock  whereby 
his  relative  influence  and  control  of  the  corporate  affairs  is  dimin- 
ished.'"   Neither  a  mandatory  statute  nor  a  vote  of  the  directors 


pervisors,  19  "Wall.  241;  Cham- 
pion V.  Memphis,  etc.  R.  Co.,  35 
Miss.  692;  Marietta,  etc.  R.  Co. 
V.  Elliott  (1859),  10  Ohio  St.  57; 
Charlotte  Bank  v.  Charlotte 
(1882),  85  N.  C.  433;  Kennedy  v. 
Panama,  etc.  Mail  Co.,  17  L.  T. 
Rep.  (N.  S.)  62.  A  contract  of 
subscription  to  stock  provided  for 
the  building  'of  the  A.  railroad 
according  to  the  survey  made  by 
the  B.  railroad,  the  original  route 
running  within  500  feet  of  M.'s 
mill.  This  route  was  changed  so 
as  to  make  It  run  1,200  feet  from 
the  mill.  In  a  suit  against  M. 
for  the  amount  of  his  subscrip- 
tion, it  was  held  that  he  might 
show  that  this  alteratioii  in  the 
route  was  as  to  him  and  his  inter- 
est a  material  variation.  Moore  v. 
Hanover  Junction  &  L.  R.  Co.,  84 
Pa.  St.  324.  The  effect  upon  sub- 
scriptions of  a  subsequent  change 
of  the  charter  of  a  corporation  is 
considered  in  the  note  to  Com- 
monwealth V.  Cullen,  53  Am.  Dec. 
461.  See  also  notes  to  Franklin 
Glass  Co.  V.  Alexander,  9  Am. 
Dec.  100;  Connecticut,  etc.  R.  Co. 
V.  Bailey,  58  Am.  Dec.  181;  Pa- 
ciiic  R.  Co.  V.  Hughes,  64  Am.  Dec. 
265;  Martin  v.  Pensacola,  etc.  R. 
Co.,  73  Am.  Dec.  713. 

78  Chattanooga,  etc.  R.  Co.  v. 
Warthen,  98  Ga.  599;  Rutland, 
etc.  R.  Co.  V.  Thrall,  35  Vt.  536. 

79  Vide  supra,  §  92,  93.  "In  re- 
spect to  the  amendment  of  the 
charter,  it  appears  from  the  rec- 
ord that  the  court  left  its  mate- 
riality to  the  jury,  and  this  is  as- 
signed for  error.  That  amendment 
was  to  the  effect  that  the  capital 
stock  may  be  as  much  as  five  hun- 
dred  thousand   dollars,    but   that 


the  company  may  commence  work 
when  one  hundred  thousand  dol- 
lars was  subscribed.  We  think 
that  the  materiality  of  this  al- 
teration was  a  question  for  the 
court  and  that  the  judge  should 
not  have  turned  it  over'  to  the 
jury;  but  as  they  found  it  mate- 
rial, of  course,  if  we  agree  with 
them,  we  ought  not  to  interfere 
with  what  they  did.  We  do  think 
that  the  change  Is  material  In 
so  far  as  it  would  force  collec- 
tions from  those  who  have  sub- 
scribed only  on  condition  that 
five  hundred  thousand  dollars 
should  be  subscribed.  Besides, 
it  legalized  acts  done  by  the  di- 
rectors and  stockholders  In  re- 
leasing ficticious  subscribers,  and 
otherwise.  Taking  it  altogether, 
it  is  such  an  alteration  as  mater- 
ially affects  the  contract  Sullivan 
made,  and  the  principle  ruled  in 
Winter  v.  The  Muscogee  Railroad 
Company  (11  Ga.  438),  will  ap- 
ply to  this  case."  Memphis 
Branch  R.  Co.  v.  Sullivan  (1876), 
57  Ga.  240,  243.  But  in  an  ac- 
tion by  certain  stockholders 
against  the  officers  and  other 
stockholders  of  a  bridge  corpora- 
tion, to  cancel  all  the  stock  held 
by  defendants,  it  appeared  that 
the  cost  of  the  bridge  was  esti- 
mated at  three  thousand  dollars, 
and  that  the  capital  stock  was 
limited  to  this  amount,  equal  to 
sixty  shares.  The  actual  cost  was 
seven  thousand  dollars,  and  to- 
provide  for  the  difference  the 
stock  was  increased  to  the  latter 
amount.  No  mala  fides  on  de 
fendants'  part  was  shown,  and  the 
only  irregularity  consisted  in  the 
failure  to  have  the  articles  of  in- 
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nor  a  majority  of  the  stockholders  can  compel  a  dissenting  stock- 
holder to  accept  a  material  alteration  of  the  terms  of  the  contract 
in  view  of  which  he  intrusted  his  funds  to  the  corporate  manage- 
ment.^" The  member  may  say,  I  have  agreed  to  become  interested 
in  a  business  of  a  certain  description  and  have  contracted  in  view 
of  the  profits  to  be  expected  and  the  perils  and  losses  incident  to 
that  description  of  business ;  but  I  have  not  agreed  that  those  to 
be  intrusted  with  the  capital  I  contribute  shall  have  power  to  use 
it  in  a  business  of  a  different  character  and  attended  with  hazards 
of  a  different  nature.*^    Slight  variations,  however,  between  the 


corporation  amended  so  as  to  per- 
mit the  increased  issue.  Plaint- 
iffs alleged  that  they  purchased 
the  certificate  of  a  stockholder  on 
his  representation  that  his  cer- 
tificate was  for  all  the  capital 
stock,  and  that  they  purchased 
after  having  examined  the  ar- 
ticles in  the  Secretary  of  State's 
office,  showing  that  sixty  shares 
were  the  entire  stock.  It  ap- 
peared that  the  defendants  had  a 
majority  of  the  original  capital 
stock,  and  plaintiffs  obtained  a 
majority  of  the  increased  issue. 
It  was  held  that  the  subsequent 
issue  did  not  invalidate  the  or- 
iginal issue  of  stock,  and,  as  can- 
cellation of  all  the  stock  In  de- 
fendants' hands  was  asked  for, 
such  cancellation  was  properly  re- 
fused. It  was  apparent  that  at 
the  time  of  the  purchase  of  the 
certificate  by  plaintiffs  it  was  well 
known  that  the  principal  defend- 
ants were  the  managers  and  di- 
rectors and  had  been  such  man- 
agers and  directors  since  the  cor- 
poration's organization,  and  that 
plaintiffs  purchased  with  knowl- 
edge of  those  facts,  and  the  fur- 
ther fact  that  under  the  law  none 
but  stockholders  could  be  direc- 
tors of  a  corporation.  The  cer- 
tificate which  plaintiffs  purchased 
was  not  under  the  seal  of  the 
company,  and  was  not  signed  by 
its  president.  And  it  was  de- 
cided that  the  plaintiffs  were  put 
on    inquiry,    and    reasonable    in- 


quiry would  have  disclosed  the 
condition  of  affairs  as  shown  by 
the  books  of  the  corporation;  and 
that  under  this  aspect  of  the 
case,  plaintiffs  were  not  entitled 
to  a  decree  of  cancellation.  Byers 
v.  Rollins  (Colo.  1889),  21.  Pac. 
Rep.  894.  So  also,  where  a  rail: 
road  corporation  obtains  author- 
ity from  the  legislature  to  change 
one  of  its  termini  and  to  increase 
its  capital  stock  without  the  con- 
sent of  a  subscriber  to  stock  under 
the  original  charter,  the  latter  is 
released  from  his  subscription, 
where  at  the  time  thereof  the 
general  law,  under  which  the  first 
charter  was  obtained,  authorizes 
amendments  to  the  charter  in- 
oreasing  the  capital  stock,  and 
changing  the  route,  but  does  not 
authorize  a  change  in  the  ter- 
mini. Snook  v.  Georgia  Imp.  Co. 
(Ga.  1889),  9  So.  Rep.  1104. 

80  Winter  v.  Muscogee  R.  Co. 
(1852),  11  Ga.  438. 

SI  Marietta,  etc.  R.  Co.  v.  El- 
liott (1859),  10  Ohio  St.  57.  By 
a  Kentucky  statute  (2  Ky.  Acts 
of  1865,  p.  97,  §  2),  the  Kentucky 
River  Navigation  Company  was 
incorporated,  for  the  purpose  of 
improving  the  navigation  of  the 
river  by  building  additional  locks 
and  dams.  A  county  interested 
in  securing  such  additional  im- 
provements subscribed  to  the 
stock.  The  work  of  making  new 
locks  and  dams  was  soon  aban- 
doned,   and   the    company   under- 
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undertaking  authorized  in  the  act  of  incorporation  and  the  original 
plan  contemplated,  will  not  constitute  a  valid  ground  of  with- 
drawal.*^ And  when  the  articles  of  agreement  authorize  the  di- 
rectors .to  vary  or  abandon  any  part  of  the  undertaking,  the  sub- 
scriber will  not  be  released  from  liability  by  an  alteration  of  the 
scheme.^^  Even  a  permanent  abandonment  of  a  part  of  the  orig- 
inal plan  has  been  held,  under  certain  circumstances,  not  to  release 
him.'*  The  main  points  in  such  cases  have  been  the  nature  of  the 
variance  which  has  caused  the  liability  to  be  contested,  and  the 
acquiescence  of  the  shareholder  in  the  actual  constitution  of  the 
company ;  while  the  consideration  of  these  points  has  had  reference 
sometimes  to  companies  where  the  question  lay  between  the  share- 
holder and  the  company  only ;  and  at  others  to  companies  where, 
by  reason  of  winding-up  proceedings,  creditors  had  acquired  a 
statutory  interest  in  the  retention  of  the  objecting  member,  and 
were  parties  to  the  litigation.^^ 

§  249.  Mismanagement  of  corporate  affairs. — Unwise  and 
injudicious  management  of  the  affairs  of  the  company  on  the  part 
of  those  to  whom  they  have  been  intrusted  does  not  constitute  a 
valid  ground  for  withdrawal  and  repudiation  of  shares ;  for  it  is 
the  duty  of  the  members  to  select  competent  oiScers  to  conduct 
the  corporate  affairs,  and  failing  so  to  do,  they  cannot  complain  if 
those  whom  they  have  chosen  foi-  that  purpose  commit  errors  of 
judgment  and  are  led  into  making  unprofitable  bargains.^^  Mis- 
took to  maintain  and  repair  the  84  Buffalo,  etc.  R.  Co.  v.  Gifford, 
old  locks,  which  were  not  in  any  87  N.  Y.  294;  s.  c.  22  Hun,  359; 
way  beneficial  to  the  county.  It  Dorman  v.  Jacksonville,  etc.  E. 
was  held  that  the,  suhscription  Co..  7  Fla.  265. 
could  not  be  enforced  either  by  ss  "Relief  from  Shares,"  44  L. 
the  corporation  or  by  creditors  T.  40.  These  questions  have  been 
whose  debts  had  been  contracted  already  treated  supra,  §§  91-94. 
after  the  abandonment  of  the  se  Illinois  Grand  Trunk  R.  Co. 
building  of  new  locks.  Jessamine  v.  Cook,  29  111.  237;  Chetlain  v. 
V.  Swigert  (Ky.  1887),  3  S.  "W.  Republic  Life  Ins.  Co.,  86  111.  220; 
Rep.  13,  not  officially  reported.            Merrill  v.   Beaver,   50   Iowa,   404. 

82  Great  Western  Ry.  Co.  v.  Gor-  "Procuring  subscriptions  of  stock 
don,  16  Mees.  &-  W.  805,  where  was  directly  in  the  line  of  their 
the  original  plan  was  to  construct  (the  directors')  duty.  If  land 
a  railroad  from  A.  to  B.  via  C,  was  taken,  it  was  because  the  rail- 
but  the  charter  authorized  a  rail-  way  charter  permitted  it.  It  was 
way  only  from  A.  to  B.,  substi-  only  an  error  of  judgment  if  they 
tuting  the  purchase  of  a  canal  paid  too  high  a  price."  Horna- 
from  B.  to  C.  day   v.    Indiana    &   I.   C.    R.   Co. 

83  Nixon  V.  Brownlow,  2  Hurl.  (1857),  9  Ind.  263.  See  also  Dor- 
&  N.  455;  s.  c.  26  L.  J.  Ex.  273;  ris  v.  French,  4  Hun,  292;  Mac- 
s.  o.  27  L.  J.  509.  cow  v.  Indiana,  etc.  R.  Co.,  9  Ind. 
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management  of  a  corporation  does  not  discharge  a  stockholder 
from  liability  on  his  subscription,  and  is  no  defense  to  an  action 
thereon.^''  It  has  been  said  obiter  that  a  member  might  complain 
if  the  directors  should  go  beyond  the  common  course  of  procedure, 
as,  as  if  they  should  consolidate  a  railway  company  with  others, 
without  the  consent  of  the  shareholders  of  the  company.^*  But 
it  seems  to  be  well  settled  that  even  illegal  and  wrongful  acts  of 
the  corporate  managers  do  not  constitute  a  valid  ground  of  with- 
drawal from  the  company  and  repudiation  of  shares;  and  that  a 
subscriber  will  not  be  released  from  paying  for  his  shares  because 
the  managing  agents  of  the  corporation  have  violated  its  charter/" 
For  example,  such  acts  as  making  a  fraudulent  contract  with  a 


262.  The  member  can  not  plead 
that  insufficient  notice  of  the  elec- 
tion of  directors  was  given.  East- 
em  Plank  Road  Co.  v.  Vaughan, 
14  N.  Y.  546;  Central  Plank  Road 
Co.  V.  Clemens,  16  Mo.  399;  nor 
that  officers  of  the  company  were 
illegally  elected.  Bucksport,  etc. 
R.  Co.  v.  Buck,  68  Me.  81;  Eak- 
right  V.  Logansport,  etc.  R.  Co., 
13  Ind  404;  Johnson  v.  Crawfords- 
ville,  etc.  R.  Co.,  11  Ind.  280.       . 

87  Southern  Life,  etc.  Co.  v. 
Lanier,  5  Fla.  110,  58  Am.  Dec. 
448;  People  v.  Town  of  Barnett, 
91  111.  422;  American,  etc.  Ass'n 
V.  Rainbolt,  48  Neb.  434. 

88  Hornaday  v.  Indiana  &  I.  C. 
R.  Co.   (1857),  9  Ind.  263. 

80  Hannibal,  etc.  Plank  Road 
Co,  V.  Menefee,  25  Mo.  547;  Mis- 
sissippi, etc.  R.  Co.  V.  Cross.  20 
Ark.  443;  Smith  v.  Tallassee,  etc. 
Plank  Road  Co.,  30  Ala.  650;  Mer- 
rill V.  Gamble,  46  Iowa,  615;  Mer- 
rill V.  Beaver,  46  Iowa,  646;  Mer- 
rill V.  Beaver,  50  Iowa,  404;  Dor- 
ris  V.  French.  4  Hun,  292;  Troy, 
etc.  R.  Co.  V.  Kerr,  17  Barb.  581; 
Mississippi,  etc.  R.  Co.  v.  Gastner, 
20  Ark.  455;  Hammett  v.  Little 
Rock,  etc.  R.  Co.,  20  Ark.  204; 
Vicksburg,  etc.  R.  Co.  v.  McKean, 
12  La.  Ann.  638;  People  v.  Logan 
County,  63  111.  387,  where  it  was 
said  that  if  the  railway  company 
had  exceeded  its  powers  by  giv- 


ing a  perpetual  lease  of  its  road 
instead  of  one  for  years,  the  suD- 
scribing  municipality  would  have 
a  remedy  against  such  an  exer- 
cise of  power  after  receiving  its 
shares  of  stock,  but  that  it  formed 
no  excuse  for  failing  to  pay  sub- 
scriptions previously  made;  Ill- 
inois, etc.  R.  Co.  V.  Cook,  29  111. 
237;  Hays  v.  Ottawa,  O.  &  F.  K 
V,  R.  Co.,  61  111.  422;  Ottawa,  O 
&  F.  R.  V.  R!  Co.  V.  Black  (1875), 
79  111.  262,  268,  where  the  court 
said:  "If  the  company  had  no 
power  to  lease  the  road  and  Its 
franchises,  then  the  lease  is  void, 
and  appellees  can,  when  they  re- 
ceive their  stock  apply  to  a  court 
of  equity  and  have  the  lease  can- 
celled;" Chicago,  etc.  R.  Co.  v. 
McGinnis,  79  HI.  269;  Illinois 
Midland  Ry.  Co.  v.  Supervisors, 
85  111.  313;  Johnson  v.  Crawfords- 
ville,  etc.  R.  Co.,  11  Ind.  280;  Tut- 
tle  V.  Michigan,  etc.  R.  Co.,  35 
Mich.  247;  Taggart  v.  Western 
Maryland  R.  Co.,  24  Md.  563,  596; 
Southern  Life  Ins.  Co.  v.  Lanier, 

5  Fla.  110;  s.  c.  58  Am.  Dec.  448; 
1  Morawetz  on  Corporations.  §§ 
115,  116.     But  in  South  Georgia 

6  F.  R.  Co.  V.  Ayers  (1876),  56- 
Ga.  230,  234,  it  was  held  that  an 
unauthorized  sale  of  a  railway  did 
release  a  subscriber  from  his  con- 
tract to  take  and  pay  for  shares. 
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construction  company  for  the  building  of  a  railway,""  making  an 
unauthorized  change  in  the  location  of  a  railway,"^  or  misapplying 
a  check  given  in  payment  of  a  subscription  by  paying  it  away 
upon  a  private  debt  of  one  of  the  directors,"^  or  selling  or  giving 
a  perpetual  lease  of  the  corporate  property,-  being  ultra  vires  or 
illegal  acts,  are  void  and  cannot  injuriously  affect  the  sharehold- 
ers' rights;  and,  accordingly,  are  not  accepted  as  a  ground  for 
the  repudiation  of  shares  or  as  an  excuse  for  non-payment  of  sub- 
scriptions previously  made."^ 

§  250.  Delay  in  prosecuting  the  corporate  purposes. — It  may 
be  said,  by  way  of  generalization,  that  unreasonable  delay  on  the 
part  of  the  corporate  managers  in  carrying  out  the  purposes  for 
which  the  company  was  projected,  amounting  practically  to  an 
abandonment  of  the  enterprise,  is  a  sufficient  ground  for  his  with- 
drawal and  repudiation  of  the  shares  which'  he  had  agreed  to 
take."*  There  must  be  evidence,  however,  of  formal  abandon- 
ment,"^ or  of  such  unreasonable  delay  as  practically  to  amount  to 


90  People  T.  Logan  County,  63 
111.  374,  387. 

91  Mississippi,  etc.  R.  Co.  v. 
Cross,  20  Ark.  443.  But  see  Char- 
tiers  R.  Co.  V.  Hodgens,  77  Pa. 
St.  187. 

92  Croker  v.  Crane,  21  Wend. 
211;  s.  c.  34  Am.  Dec.  228. 

93  Troy  V.  Rutland  R.  Co.,  17 
Barb.  (N.  Y.)  581;  Hays  v.  Ot- 
tawa, etc.  R.  Co.,  61  111.  422.  "If 
the  purchase  was  unauthorized, 
we  do  not  consider  that  it  forms 
an  excuse  for  not  paying  suh- 
scriptions  previously  made.  In 
People  V.  Logan  County,  63  111. 
387,  it  was  said,  in  reference  to 
a  somewhat  analogous  question, 
that,  if  the  railroad  company  had 
exceeded  their  powers  by  giving 
a  perpetual  lease  of  their  road, 
instead  of  one  for  years,  the 
county  would  have  its  remedy 
against  such  an  exercise  of  power 
after  receiving  its  shares  of 
stock,  but  that  It  formed  no  ex- 
cuse for  not  paying  subscriptions 
previously  made.  The  remark, 
we  think,  applies  equally  here." 
Illinois  Midland  R.  Co.  v.  Bar- 
nett  (1877),  85  111.  313,  318,  cit- 
ing Ottawa,  0.  &  F.  R.  V.  R.  Co. 


V.  Black,  79  111.  262;  Hays  v.  Ot- 
tawa, O.  &  P.  R.  V.  R.  Co.,  61  Hi. 
422.  See  also  Taylor  on  Corpora- 
tions (2d  ed.  1889),  §  529.  But 
see  South  Georgia,  etc.  R.  Co.  v. 
Ayres,  56  Ga.  230. 

04  Delaware  River  R.  Co.  v. 
Rowland  (1887),  9  Atl.  Rep.  929; 
s.  o.  8  Cent.  Rep.  814;  McCully  v. 
Pittsburgh,  etc.  R.  Co.,  32  Pa.  bi.. 
25;  Fountain  Ferry  T.  R.  Co.  v. 
Jewell,  8  B.  Mon.  147,  where  there 
was  a  delay  of  nine  years  in  he- 
ginning  to   construct  the  road. 

95  In  Buffalo  &  J.  R.  Co.  v.  Gif- 
ford  (1882),  87  N.  Y.  294,  the  ar- 
ticles of  association  for  organiz- . 
ing  a  railroad  company  stated 
that  the  road  was  to  he  con- 
structed, maintained  and  operated 
from  Buffalo  to  a  point  on  the 
state  line  between  New  York  and 
Pennsylvania.  The  road  was  ac- 
tually built  from  Buffalo  to 
Jamestown,  about  twelve  miles 
north  of  the  state  line;  and  the 
proof  was  simply  that  the  con- 
struction stopped  at  Jamestown. 
There  was  no  finding  that  the  re- 
maining portion  was  formally 
abandoned,  and  it  was  held  that 
a    subscriber    was    liable    on    his 
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a  final  abandonment  of  the  enterprise.""  But  when  the  company 
has  contracted  debts,  or  has  expended  funds  contributed  by  other 
members,  in  attempting  to  carry  out  the  scheme,  new  equities 
arise  which  will  debar  a  member  who  has  not  yet  contributed  his 
pro  rata  of  the  common  expenses,  from  availing  himself  of  the 
abandonment  as  a  means  of  avoiding  liability."^  For  debts  due 
by  the  company  to  other  individuals  for  work  and  service  ren- 
dered are  not  abrogated,  and  its  own  ability  to  discharge  these 
may  be  dependent  upon  its  realizing  upon  the  claims  due  by  its 
own  debtors."^  Even  if  the  debts  due  by  the  -corporation  were 
settled  and  adjusted,  it  might  be  that  one  or  a  few  stockholders 
had  paid  all  their  subscriptions  and  advanced  means,  whilst  others 
had  paid  none  and  thereby  defeated  the  undertaking.  To  acquit 
and  discharge  the  latter  would  be  to  offer  a  premium  to  wrong — 
to  tempt  those  who  enter  upon  these  undertakings  to  seek  the 
means  of  evasion  and  of  escape  from  a  just  responsibility."^  The 
unreasonableness  of  the  delay  which  in  other  cases,  where  ne 
such  equities  as  those  referred  to  above  have  arisen,  may  justify 
a  repudiation  of  shares,  depends  in  a  large  measure  upon  the  cir- 
cumstances of  each  case.  Thus,  for  example,  after  a  railway  had 
been  located  and  its  construction  begun  and  fairly  prosecuted  as 
rapidly  as  the  company's  means  would  permit,  a  suspension  of 
the  work  under  pressure  of  hard  times  and  default  in  payment 

subscription,    and    the    fact    that  tional  fact  that  the  means  of  the 

after  commencement  of  an  action  company    are    wholly    Inadequate 

on  such  subscription,  a  mortgage  to  the  accomplishment  of  this  ob- 

issued   by   the   plaintiff   company  ject,  do  not  furnish  any  sufficient 

was  foreclosed,  and  the  road  and  reason  why  the  defendant  should 

its  franchises  sold  to  purchasers  not  pay  for  his  stock.    It  may  be, 

who  took  possession,  was  held  to  and  probably  is,  necessary  to  aid 

be  no  defense.  in  the  payment  of  debts  already 

00  Yide   cases   cited  In  the  two  incurred   in  the  work  previously 

notes  preceding.  done  upon  the  road,  or  it  may  be 

97  Dorman   v.   Jacksonville,   etc.  required   for   the   purpose   of   as- 

R.  Co.  (1857),  7  Fla.  265,  281.  sisting  in  its  further  prosecution. 

38  In   McMillan   v.   Maysville   &  The  defendant  could  only  be  ab- 

L.  R.  Co.  (1854),  15  B.  Mon.  218;  solved. from  liability  for  the  pay- 

s.  c.  61  Am.  Dec.  181,  184,  it  was  ment  of  his  stock  by  alleging  and 

said:     "The  other  matters  of  de-  proving   a   final   abandonment   of 

fense  set  up  and  relied  upon  in  the   work   by   the    company,    and 

the  answer,  are  obviously  unten-  also    that    its    payment    was    not 

able.     The  fact  that  the  company  necessary  for  the  purpose  of  sat- 

have   suspended   operations   upon  Isfying     any      existing      demand 

the  road,  and  that  it  will  require  against  the  corporation." 

a  large  additional  expenditure  of  99  Dorman  v.   Jacksonville,   etc. 

labor  and  money  to  complete  Its  R.  Co.  (1857),  7  Fla.  265,  181. 
construction,  and  even  the  addi- 
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of  subscriptions,  has  been  held  to  be  no  ground  for  a  refusal  to 
pay  the  amounts  due  upon  the  shares  subscribed  for,  even  though 
they  were  taken  upon  condition  that  the  company  should  locate 
"and  construct"  the  road  along  a  designated  route.^  So  again,  a 
statutory  extension  of  the  time  allowed  in  the  charter  for  build- 
ing the  road,  does  not  warrant  a  repudiation  of  shares ;  for,  if  the 
legislature  chose  to  relieve  the  road  from  a  cause  of  forfeiture  of 
charter,  instead  of  enforcing  it  by  quo  warranto,  it  does  not  de- 
stroy or  impair  existing  contracts,  unless  that  were  made  and  ac- 
cepted as  a  condition  of  relief. °  Nor  when  a  suit  is  brought  by  a 
corporation  against  delinquent  shareholders,  can  it  be  shown  in 
defense  that  the  plaintiff  has  forfeited  its  corporate  rights  by  mis- 
user or  nonuser.  Advantage  can  be  taken  of  abuse  or  neglect  only 
on  process  in  behalf  of  the  State  instituted  directly  against  the  cor- 
poration for  the  purpose  of  avoiding  the  charter  or  act  of  incorpo- 
ration, and  individuals  cannot  avail  themselves  of  it  in  collateral 
sui'ts,  until  it  be  judicially  declared.^  A  plea  or  answer,  therefore, 
as  a  general  rule,  to  the  suit  of  a  corporation,  showing  facts  upon 
which  in  a  direct  proceeding  the  corporate  powers  might  be  de- 


1  Miller  v.  Pittsburgh,  etc.  R. 
Co.  (1861),  40  Pa.  St.  257;  s.  c. 
80  Am.  Dec.  570,  572,  where  the 
court  said:  "The  condition  in  his 
contract  did  not  mean  that  the 
road  should  he  constructed  and 
finished  before  he  paid,  but  only 
meant  that  when  it  was  located 
and  constructed,  it  should  occcpy 
the  route  designated.  On  his 
part  the  undertaking  was  to  pay 
as  calls  should  be  made.  On  the 
company's  part  the  undertaking, 
was  to  locate  as  stipulated  and  to 
construct  Bona  fide  as  fast  as  the 
means  at  their  command  would 
allow.  This  was  the  whole  scope 
and  effect  of  the  condition.  A 
suspension  of  the  work  two  years 
and  a  half  after  the  time  when 
every  dollar  of  the  defendant's 
subscription  ought  to  have  been 
in  the  treasury  of  the  company, 
is  no  defense  for  him.  The  ne- 
cessity for  that  suspension  was 
no  doubt  aggravated,  perhaps  in- 
duced, by  the  failure  of  himself 
and  others  to  pay  up  this  stock; 


but,  whether  it  was  or  was  not, 
the  suspension  was  the  exercise  ■ 
of  a  discretion  which  every  sub- 
scriber had  committed  to  the  di- 
rectors. Let  them  not  complain, 
therefore,  that  their  constituted 
agents  have,  under  the  pressure 
of  the  times  and  the  default  of 
subscribers,  exercised  the.  discre- 
tion that  was  voluntarily  com- 
mitted to  them  for  the  benefit  ot 
the  common  enterprise.  Until  it 
can  be  shown  how  railroads  can 
be  built  without  money,  no  such 
defense  as  is  here  set  up  can  pre- 
vail." Ace.  •McMillan  v.  Mays- 
ville  &  L.  R.  Co.  (1854),  15  B. 
Mon.  218;   s.  c.  61  Am.  Dec.  181. 

2  Jacks  V.  City  of  Helena 
(1883),  41  Ark.  213,  222,  per  S.  W. 
Williame,  Special  Judge. 

3  Hammett  v.  Little  Rock,  etc. 
R.  Co.  (1859),  20  Ark.  204,  208, 
citing  Angell  &  Ames  on  Corpo- 
rations, §  636.  See  also  Missis- 
sippi, etc.  R.  Co.  V.  Cross,  20  Ark. 
443. 
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clared  at  an  end,  is  not  sufficient.    It  must  show  that  they  have 
ceased.* 

§  251.  Other  grounds  for  release.  Pa5mient.  Discharge  in 
bankruptcy. — The  subscriber  is  discharged  from  liability  to 
creditors  upon  his  contract  for  subscription  by  full  payment 
thereof,  thougli  he  may,  by  charter  provision,  be  subject  to  fur- 
ther assessment  for  payment  of  corporate  debts,  or  for  direct  cor- 
porate purposes.^  By  discharge  in  bankruptcy  he  is  discharged 
from  existing  liability  on  prior  subscription.^  He  is  discharged 
by  alterations  made  without  his  consent  in  the  subscription  paper ;" 
or  by  alterations  or  amendments  of  the  charter,  fundamentally 
changing  the  corporate  objects.*  And  he  is  discharged  by  breach 
of  condition  precedent  upon  which  the  subscription  was  made;" 
or  by  consolidation  with  another  corporation  without  his  con- 
sent.'^"  Though  the  incorporation  was  under  the  laws  of  another 
state,  the  validity  of  the  cancellation  of  the  stock  of  a  corporation 
having  its  office  in  the  state  will  be  governed  by  the  laws  of  the 
state.^^  False  representation  made  in  a  circular  issued  by  author- 
ity of  the  directors  and  officers  of  a  corporation  and  made  to  in- 
duce purchase  of  treasury  stock  entitles  the  purchaser  to  rescind 
the  contract.^* 


*  Mississippi,  etc.  R.  "Co.  v. 
Cross  (1859),  20  Ark.  443,  451. 
citing  Brookville  &  G.  Turnpike 
Co.  V.  McCarty,  8  Ind.  392;  Ex 
parte  Booker,  18  Ark.  338;  Ham- 
mett  V.  Little  Rock  &  Napoleon 
R.  Co.,  20  Ark.  204;  Sewall's  Falls 
Bridge  v.  Fisk  &  Norcross,  3  Fos- 
ter, 171;  State  v.  Fourth  N.  H. 
Turnpike,  15  N.  H.  166;  Connec- 
ticut &  P.  Rivers  R.  Co.  v.  Bailey 
(1852),  24  Vt.  476;  Harris  v.  Nes- 
bit,  24  Ala.  398.  But  see  Row- 
land V.  Header,  etc.  Co.,  .38  Ohio 
St.  269. 

5  Toner  v.  Folkerson,  125  Ind. 
224;  Enterprise  Ditch  Co.  v.  Mol- 
fitt,  58  Neb.  642,  76  Am.  St.  Rep. 
122,  45  L.  R.  A.  647. 

6  Glenn  v.  Abell,  39  Fed.  10; 
Carey  v.  Mayer  (C.  C.  A.),  79 
Fed.  926. 

7  Richmond  St.  R.  Co.  v.  Reed, 
83  Ind.  9;  Burrows  v.  Smith,  10 
N.  Y.   550;   Katama  Land  Co.  v. 
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Jemegan,  126  Mass.  155;  Southern 
Hotel  Co.  V.  Newman,  30  Mo.  118. 

8  Nugent  V.  Supervisors,  etc.,  19 
Wall.  (U.  S.)  241;  State  v.  Bai- 
ley, 16  Ind.  46,  79  Am.  Dec.  405; 
Union  Locks,  etc.  v.  Town,  1  N.  H. 
44,  8  Am.  Dec.  32;  Kenosha  R.  Co. 
V.  Marsh,  17  Wis.  13. 

8  Martin  v.  Pensacola,  etc.  R. 
Co.,  8  Fla.  370,  73  Am.  Dec.  713; 
Caley  v.  Philadelphia  R..  Co.,  80 
Pa.  St.  363. 

10  State  V.  Bailey,  16  Ind.  46, 
79  Am.  Dec.  405;  Shelby ville,  etc. 
Co.  V.  Barnes,  42  Ind.  498;  Illin- 
ois Grand  Trunk  R.  Co.  v.  Cook, 
29  111.  237. 

11  Scottish,  etc.  Receiver^  v. 
Starkes,  78  S.  W.  455  (Ky.  1904). 

12  American  Alkali  Co.  v.  Sa- 
lom,  131  Fed.  46,  U.  S.  C.  C.  A. 

(Pa.  1904);  MulhoUand  v.  Wash- 
ington, etc.  Co.,  77  Pac.  497 
(Wash.  1904). 
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FRAUDULENT    AGREEMENTS.         DUMMY       SUBSCRIBERS. 

§•252.  Secret  concessions  to'  other  subscribers.  Fraud  in 
procuring  subscriptions. — It  has  frequently  happened  that  sub- 
scriptions to  a  portion  of  the  capital  stock  of  a  company  have  been 
colorable  and  fictitious,  that  the  subscribers  in  some  instances 
were  notoriously  insolvent,  in  others  that  it  was  expressly  under- 
stood that  payment  was  not  expected  or  to  be  exacted,  in  others 
that  only  a  part  of  the  subscription  should  be  paid,  and  in  other 
instances  that  payment  should  be  made  in  services  of  some  1-cind, 
or  in  property,  accepted  at  an  overvaluation  -^^  again,  some  of  the 
subscribers  may  have  neglected  to  make  the  cash  deposit  required 
by  the  statute  to  constitute  a  valid  subscription,^*  or  the  shares  of 
other  members  may  have  been  forfeited  and  the  subscriptions  of 
others  compromised  f-^  and  the  question  arises  whether  a  share- 
holder to  whom  no  such  concessions  have  been  made  may  avail 
himself  of  these  circumstances  to  withdraw  from  the  company 
and  repudiate  his  shares.  It  is  said,  on  the  one  hand,  that  where 
subscriptions  are  made  vmder  an  agreement  that  they  are  not  to 
be  binding  unless  a  specified  sum  is  subscribed,  it  is  essential  that 
there  should  be  no  conditions  as  to  the  liability  of  any  of  the  sub- 
scribers not  applicable  to  all ;  that  confidential  subscriptions,  given 
for  the  purpose  of  making  up  the  required  sum,  are  a  fraud  upon 
the  other  subscribers,  and  should  not  be  treated  as  valid  subscrip- 
tions ;  and  that  when  by  deducting  these  confidential  subscriptions 
the  required  sum  remains  unsubscribed,  the  contract  of  subscrip- 

13  Jewell  V.  Rock  River  Paper  by  the  corporation,  and  has  made 
Co.  (1881),  101  111.  57,  67.  these  conditions  precedent  to  its 

14  Swartwout   v.   Michigan, ,  etc.  right  to  enforce  the  obligations  of 
R.   Co.,   24  Mich.  389,   398,  where  its    members.         Performance    of 
the  court  said:    "But  although  the  these    the    corporators    have    the 
plaintiff  Ijelow  was  a  corporation  right    to    Insist    upon;    and    the 
de  facto,  and  entitled  to  maintain  plaintiff  was  necessitated  to  show 
actions   as   such,   it  may  still  be  such  performance  before  recovery 
true   that   it  was   not  authorized  could  have  been  had  in  this  suit, 
to   recover  upon  subscriptions  to  The  first  and  most  Important  ot 
its  corporate  stock.    For  this  pur-  these   is   that  subscriptions   to   a 
pose   it  is  not  sufficient  that  its  certain    amount    should    be    ob- 
corporate  powers   are,   under  the  tained  to  the  capital  stock." 
circumstances,  to  be  taken  as  con-  is  Dorman   v.    Jacksonville,  etc. 
ceded  by  the  subscribers.       The  Plank  R.  Co.,  7  Fla.  265. 
statute     has     pointed     out     cer- 
tain steps,  which  are  to  be  taken 


R  0 


52.] 


SUBSCRIPTIONS. 


tion  does  not  become  operative,  so  as  to  bind  other  subscribers  ;^° 
so  that  unless  there  be  some  proof  that  the  member  seeking  to 
withdraw  had  assented  to  this  release  of  other  subscribers,  or 
some  fact  appearing  from  which  his  assent  could-  be  implied,  he 
is  released  from  his  liability  upon  his  original  subscription.^^  In 
support  of  this  view  it  is  argued  that  when  one  agress  to  pay  so 
much  for  an  enterprise,  how  much  it  will  take  to  complete  'it,  is  a 
most  important  question.  There  can  be  no  doubt  that  he  sub- 
scribes on  condition  that  the  charter  shall  be  complied  with,  that 
instrument  forming  part,  and  an  important  part,  of  his  con- 
tract. The  law  of  the  corporation  defines  the  terms  upon  which 
he  agrees  to  pay ;  and  the  amount  of  valid  subscriptions  made  for 
the  common  enterprise  is  most  material.  One  might  be  willing 
to  be  one  of  ten  men  to  raise  a  thousand  dollars,  but  not  one  of 
ten  to  raise  five  hundred  for  a  given  purpose.  The  former  sum 
might,  in  his  judgment,  be  the  least  sum  that  could  accomplish 
the  object;  while  he  might  believe  the  latter  sum  could  not,  and 
that  his  subscription  in  the  latter  case  would  be  money  thrown 
away.^^     It  surely  cannot  alter  the  case  if  a  large  and  material 


18  New  York  Exchange  Co.  v. 
De  Wolf  (1865),  31  N.  Y.  273,  2S1, 
282. 

ifRutz  V.  Esler,  etc.  Manuf.  Co. 
.(1878),  3  Bradw.  (111.)  83,  89.  In 
this  case  a  resolution  was  passed 
authorizing  an  arrangement  with 
certain  subscribers  to  the  capital 
stock,  by  which,  upon  giving  their 
individual  notes  for  one-half  of 
their  subscriptions,  they  were  to 
be  released  from  the  payment  of 
the  other  half;  and  this  arrange- 
ment was  made  with  quite  a  num- 
ber of  the  original  stock  subscrib- 
-  ers,  and  their  notes  taken  and 
accepted  for  a  moiety  of  their  sub- 
scriptions in  full'  satisfaction. 
"Did  this  act  of  the  board  release 
appellant  from  his  obligation  to 
pay  his  subscription?  The  courts 
of  this  country,  with  but  few  ex- 
ceptions, have  held  that  a  release 
of  a  portion  of  the  subscribers 
to  the  .capital  stock  releases  all 
the  subscribers  who  do  not  assent 
to  that  release,  or  in  some  way 
give  their  sanction  to  it."  Rutz 
v.  Esler,  etc.  Manuf.  Co.    (1878), 


8  Bradw.  (111.)  83,  88,  citing 
Pittsburgh,  etc.  R.  Co.  v.  Graham, 
12  Casey,  77;  Pittsburgh  &  C. 
R.  Co.  V.  McCully,  8  Casey,  25; 
Pittsburgh  &  C.  R.  Co.  v.  Graham, 
2  Grant,  259;  Stewart  v.  Trustees 
of  Hamilton  College,  2  Denio,  403; 
Crawford  County  v.  '  Pittsburgh, 
etc.  R.  Co.,  32  Pa.  141;  New  York 
Exchange  Co.  v.  De  Wolf,  31  N.  Y. 
273. 

18  Memphis  Branch  R.  Co.  v. 
Sullivan  (1876),  57  Ga..  240,  242, 
where  the  court,  applying  the  il- 
lustration above,  continued,  "In 
this  very  case  he  might  be  quite 
willing  to  be  one  of  five  thousand 
shareholders  at  a  hundred  dollars 
each,  believing  that  the  road,  a 
good  substantial  road,  could  not 
be  built  for  a  dime  less  than  five 
hundred  thousand  dollars;  but  he 
might  think  it  folly  to  venture 
on  such  an  enterprise  with  one 
hundred  thousand  dollars,  and 
would  not  subscribe  a  cent  for  it, 
because  it  would  waste  his  money 
for  nothing;  and  so  we  find  the 
authorities   to   be,"   citing   Salem 
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subscription  were  merely  nominal,  and  was  afterwards  released 
because  it  had  always  been  a  sham,  and  all  this  had  been  done  ' 
without  the  knowledge  and  consent  of  the    member  seeking  to 
repudiate  his  shares,  who  was  thus  duped  and  cheated  into  his 
subscription  by  the  sham.^"    On  the  other  hand,  it  is  said  that 
each  subscription  to  the  stock  of  a  corporation  is  an  independent, 
contract  and  in  no  way  connected  with  or  dependent  upon  the 
terms  or  agreements  concerning  other  subscriptions.'"'    And  under 
this  view  it  is  held  that  a  member  cannot  repudiate  his  shares  on 
the  ground  that  other  subscribers  were  allowed  to  obtain  shares 
upon  more  favorable  terms.^^    Certainly  a  subscription  to  corpo- 
rate stock  will  not  be  invalidated  by  the  irresponsibility  of  other 
subscribers  for  shares  necessary  to  be  subscribed  before  the  or- 
ganization of  the  corporation,  if  such  other  subscriptions  were 
made  and  accepted  by  the  company  in  good  faith,  the  subscribers 
being  apparently  responsible."^    And  it  is  held  that  if  the  direct- 
ors of  the   company,  eithei"  with  or  without  authority,  have  re- 
leased even  the  larger  stockholders  from  the  payment  of  a  part  of 
their  stock,  such  an  act  cannot  discharge  another  member  from 
the  pajTnent  of  his  stock,  either  in  whole  or  in  part.    For  if  such 
a, release  were  made  in  virtue  of  a  le^al  power,  it  could  not  be  ob- 
jected to,  and  if  without  authority,  it  would  be  merely  void."'    So 
that  in  an  action  upon  a  subscription  to  corporate  stock,  the  de- 
fendant cannot  set  up  secret  fraudulent  arrangements  by  which 
other  subscribers  were  to  have  stock  upon  terms  different  from 
those  specified  in  the  contract,  those  arrangements  being  of  no 
avail  to  the  persons  in  whose  behalf  they  were  made."*  And  in  the 


Milldam  Co.  v.  Ropes,  6  Pick.  23;  after  another  subscriber,  and  the 

Central    Turnpike    Co.    v.    Valen-  subscription    paper    showed    the 

tine,  10  Pick.  142;  Somerset  &  K.  name   of  the   letter  canceled  by 

R.  Co.  V.  Gushing,  45  Me.  524;  1  lines  across  it,  and  opposite  ap- 

Redfleld  on  Railways,  176  et  seq.,  peared  the  words  "by  agree't  Mar. 

and  cases  cited  there.  5,    '73" — ^the   alteration    did    not, 

19  Memphis  Branch  R.  Co.  v.  per  se,  discharge  the  defendant. 
Sullivan  (1876),  57  Ga.  240,  242,  Whittlesey  v.  Frantz,  74  N.  Y. 
per  Jackson,  J.  456.                                  ' 

20  Connecticut  &  P.  Rivers  R.  22  Penobscot,  etc.  R.  Co.  v. 
Co.  V.  Bailey  (1852),  24  Vt.  465;  White,  41  Me.  512;  s.  c.  66  Am. 
s.  c.  58  Am.  Dec.  181,  182;  Rens-  Dec.  257. 

selaer,    etc.    Plank   Road    Co..   v.  23  Hall   v.    Selma   &  T.-  R.   Co. 

Wetsil,  21  Barb.  56.  (1844),  6  Ala.  741,  744. 

21  Andersbn  v.  Newcastle,  etc.  2*  Anderson  v.  Newcastle,  etc. 
R.  Co.,  12  Ind.  376;  s.  0.  74  Am.  R.  Co.  (1859),  12  Ind.  376;  s.  c. 
Dec.  218.  Thus,  where  the  de-  74  Am.  Dec.  218;  Memphis  Branch 
fendant's  subscription  was  made  R.  Co.  v.   Sullivan,   57   Ga.  240; 
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case  of  fictitious  subscriptions  to  influence  others,  the  parties  to 
the  fraud  would  not  be  permitted  to  avail  themselves  of  their  own 
wrongful  acts  to  avoid  their  contract.  They  would  be  estopped 
to  deny  its  binding  character  and  obligation,  and  be  required  to 
discharge  to  the  corporation  and  all  interested  therein  that  obliga- 
tion which  they  have  assumed,  according  to  its  terms.  In  de- 
priving them  of  such  matters  in  defense,  the  law  makes  the  sub- 
scription bona  Me,  and  requires  them  to  fulfill  and  answer  those 
expectations  and  inducements  which  they  have  held  out  for  the 
purpose  of  procuring  other  subscribers.^'  Since  then,  the  prior 
subscribers  are  held  bound  to  their  subscriptions,  and  to  carry 
out  to  the  letter  every  inducement  they  have  held  forth,  no  fraud 
has  been  practiced  upon  others  to  make  their  subscriptions,  and 
thely  have  no,  reason  to  complain,  for  they  see  fulfilled  and  an- 
swered every  inducement  that  was  held  out  to  operate  upon  them. 
The  case  is  made  to, stand,  in  that  respect,  in  the  same  situation 
in  which  they  were  induced  to  believe  it  stood  when  they  sub- 
scribed for  the  stock.^^  Another  consideration  in  point  is  that  the 
creditors  of.  the  company  are  not  to  be  affected  by  mere  private 
understandings  between  the  subscriber  and  the  subscription  agent 
of  the  company,  by  which  the  former  is  exonerated  from  the  per- 
formance of  that  which  his  subscription,  by  its  very  terms,  plainly 
requires.  To  permit  such  a  thing  would  be  to  sanction  a  palpable 
fraud  upon  the  creditors  of  the  company  and  the  other  stockhold- 
ers.^^ If  wrong  has  been  done  in  this  respect,  the  injury  may  be 
repaired  by  the  directors  or  injured  stockholders,  or  by  legal  ac- 
tion, but  not  by  a  renewal  of  the, wrong  by  the  court.^*  If  the' 
subscriber  was  fraudulently  induced  to  subscribe  for  or  purchase 
stock  by  any  managing  officer  pr  other  agfent  of  the  corporation, 
the  subscriber,  within  reasonable  time  after  discovery  of  the 
fraiM,  may  treat  the  subscription  as  void  or  institute  action  for 

Hall  v.  Selma  &  T.  R.  Co.,  6  Ala.  well  as  of  good  faith,  and  is  now 

74;  Jewell  v.  Rock  River,  etc.  Co.,  considered  as  settled  law  in  this 

101  111.  57;  Connecticut  &  P.  Riv-  state."     Connecticut  &  P.   Rivers 

ers  R.  Co.  V.  Bailey  (1852),  24  Vt.  R.   Co.   v.   Bailey    (1852),   24    Vt. 

465;   Jewett  v.  Valley  Ry.  Co.,  34  465;  s.  c.  58  Am.  Dec.  181,  188. 

Ohio  St.  601.    But  see  New  York  26  Connecticut   &   P.    Rivers    R. 

Exchange  Co.  v.  De  Wolf,  31  N.  Co.  v.  Bailey   (1852),  24  Vt.  465; 

Y.   270,    reversing   s.    c.    5    Bosw.  s.  c.  58  Am.  Dec.  181,  189. 

593;  Berry  V.  Yates,  24  Barb.  199;  27  Jewell   v.  Rock  River  Paper 

Rutz   V.   Esler   &   R.   Manuf.   Co.  Co.   (1881),  101  111.  57,  67. 

(1878),  3  Bradw.   (111.)   83.  as  Dorman  v.  Jacksonville,    etc. 

25  "This  doctrine  is  enforced  by  R.  Co.  (1857),  7  Fla.  265,  281. 
considerations  of  public  policy,  as 
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deceit,  or  both.  "As  a  corporation  can  only  speak  or  act  by  agent, 
there  is  stronger  reason  for  holding  it  answerable  for  the  acts 
and  representations  of  the  agent  done  within  the  ostensible  scope 
of  his  authority  and  while  transacting  the  business  of  the  princi- 
pal, than  where  the  principal  is  a  natural  person.  However,  the 
same  rule  applies  alike  to  natural  and  artifical  persons.  The  pur- 
chaser can  maintain  an  action  of  deceit  against  the  innocent  prin- 
cipal when  the  fraud  of  the  agent  has  been  committed  within  the 
scope  of  his  authority  and  where  the  principal  has  benefited  by 
it.  In  this  respect  it  makes  no  difference  whether  the  principal  be 
a  corporation  or  an  individual."  ^° 

§  253.  Fraudulent  agreement  of  subscribers.  Secret  ad- 
vantages.— Agreements  between  prospective  subscribers  to 
the  proposed  stock  of  a  corporation,  which  are  fraudulent  in  their 
nature,  cannot  be  enforced.  Thus  an  agreement  that  the  subscrip- 
tion shall  merely  be  nominal  for  the  purpose  of  inducing  others 
to  subscribe  is  invalid.'"  And  a  secret  agreement  entered  into  be- 
tween the  directors  of  a  corporation  and  a  subscriber  for  shares 
in  its  capital  stock,  that  he  may  within  a  specified  time  reduce  the 


20  Erie  City  Iron  Works  v. 
Barber,  106  Pa.  St.  125,  51  Am. 
Rep.  508;  Central  Ry.  Co.  of  Ven- 
ezuela V.  Kirch,  L.  R.  2  H.  L.  99; 
Reese,  etc.  Co?  v.  Smith,  Li.  R.  4 
H.  L.  64;  Tyler  v.  Savage,  143  U. 
S.  79;  Spellier  Electric  Time  Co. 
V.  Leedom,  149  Pa.  St.  185;  Brad- 
ley V.  Poole,  98  Mass.  169,  93  Am. 
Dec.  144;  Dorsey  Machine  Co.  v. 
McCaffrey,  139  Ind.  545,  47  Am. 
St.  Rep.  290;  Montgomery,  etc. 
Ry.  Co.  V.  Mathews,  77  Ala.  357, 
54  Am.  Rep.  60. 

30  Mann  v.  Cooke,  20  Conn.  178; 
Galena  &  S.  W.  R.  Co.  v.  Ennor, 
116  111.  55;  s.  c.  12  Am.  &  Eng. 
Corp.  Cas.  88;  Peychaud  v.  Hood, 
23  La.  Ann.  732;  "Wetherbee  v. 
Baker,  35  N.  J.  Eq.  501;  Phoenix 
Warehousing  Co.  v.  Badger,  6 
Hun,  293;  Robinson  v.  Pittsburgh 
&  C.  R.  Co.,  32  Pa.  St.  334;  Graff 
V.  Pittsburgh  &  S.  R.  Co.,  31  Pa. 
St.  489 ;  Centre  &  K.  Turnpike  Co. 
V.  McConaby,  16  Serg.  &  R.  140; 
"Subscriptions  to  the  capital 
Stock  of  Corporations,"  by  James 


M.  Kerr  (1889),  6  Ry.  &  Corp.  ti. 
J.  422.  A  person  sued  for  instal- 
ments due  on  his  subscription 
will  not  be  allowed  to  defeat  a  re- 
covery by  showing  that  he  at- 
tached a  secret  oral  condition  to 
the  delivery  of  his  subscription 
to  the  promoter.  Minneapolis 
Threshing  Machine  Co.  v.  Davis 
(1889),  40  Minn.  110;  s.  c.  12  Am. 
St.  Rep.  701;  Connecticut  &  P. 
Rivers  R.  Co.  v.  Bailey,  24  Vt. 
465;  Downie  v.  White,  12  Wis. 
176;  Davidson's  Case,  3  De  G.  & 
S.  21.  See  Litchfield  Bank  v. 
Church,  29  Conn.  137;  New  Al- 
bany &  S.  R.  Co.  V.  Slaughter,  10 
Ind.  218;  Chouteau  Ins.  Co.  v. 
Floyd,  74  Mo.  286;  Bates  v.  Lewis, 
3  Ohio  St.  459;  Blodgett  v.  Mor- 
rill, 20  Vt.  509 ;  Minor  v.  Mechan- 
ics' Bank,  1  Peters,  46;  Preston 
V.  Grand  Collier  Dock  Co.,  11  Sini. 
327;  s.  c.  2  Eng.  R.  &  Canal  Cas. 
335;  Mangles  v.  Grand  Collier 
Dock  Co.,  10  Sim.  519;  s.  c.  2  Eng. 
R.  &  Canal.  Cas.  360;  Brldger's 
Case,  L.  R.  9  Eq.  74. 


§  253.] 


SUBSOEIPTIONS. 


359 


number  of  shares  thus  subscribed  for,  the  subscription  being  held 
out  as  bona  Me  for  the  full  amount,  in  order~to  induce  others  to 
become  subscribers,  is  void,  as  a  fraud  upon  the  other  subscribers ; 
and  the  original  subscription  may  be  enforced  for  its  full  amount 
betweeii  the  corporation  and  the  subscriber.^^  It  may  be  laid  down 
generally,  that  a  party  may  be  concluded  from  denying  his  own 
acts  or  admissions,  which  were  expressly  designed  to  influence 
the  conduct  of  another,  and  did  so  influence  it ;  and  when  his  de- 
nial will  operate  to  the  injury  of  the  latter.^^  So,  also,  agreements 
that  the  subscription  shall  be  merely  a  pledge  of  stock  by  the  cor- 
poration to  the  subscriber,"'  Or  that  the  subscriber  shall  not  be 
liable  for  the  par  value  of  his  stock,'*  or  that  the  subscriber  shall 
be  released,  or  that  the  stock  may  be  surrendered,  are  invalid.'^ 
Thus,  if  one  subscribe  for  the  capital  stock  of  a  corporation  under 
a  parol  promise  by  the  agent  who  procures  the  subscription  that 
the  subscriber  shall  not  be  called  upon  to  pay  ^f or  the  stock  or  re- 
spond to  any  assessment,  he  is  nevertheless  bound. '°  And  again, 
an  agreement  entered  into  between  prospective  subscribers  to  the 
capital  stock  of  a  corporation,  that  they  alone  shall  take  the  stock 
in  the  company  when  organized,  is  a  cofitract  which  cannot  be  en- 
forced.'^ 


siWMte  Mountains  K.  Co.  v. 
Eastman,  34  N.  H.  124,  quoted  in 
Jewett  v.  Valley  Ry.  Co.,  34  Ohio 
St.  601,  609.  Cf.  Field  on  Corpo- 
rations, §  90. 

32  Hall   V.    Selma    &   T.   R.    Co. 
(1844),   6  Ala.  741,   745,  per  Col- 
lier, C.  J.,  citing  Tip'ton  v.  Selma 
&  T.  R.  Co.,  5  Ala.  787. 

33  Melvin  v.  Lamar  Ins.  Co.,  80 
111.  446;  White  Mountains  R.  Co. 
V.  Eastman,  34  N.  H.  124. 

3i  Union  Mut  Life  Ins.  Co.  v. 
Frear  Stone  Manuf.  Co.,  97  111. 
397;  Custar  v.  Titusville  Gas  & 
Water  Co.,  63  Pa.  St.  381;  Upton 
V.  Tribilcock,  91  U.  S.  45. 

35  Gill 'V.  Balis,  72  Mo.  424; 
Melvin  v.  Lamar  Ins.  Co.,  80  111. 
446;  White  Mountains  R.  Co.  v. 
Eastman,  34  N.  H.  124;  "Sub- 
scriptions to  the  Capital  Stock  of 
Corporations,"  by  James  M.  Kerr 
(1889),  6  Ry.  &  Corp.  L.  J.  422. 


36  Chouteau  Ins.  Co.  v.  Floyd, 
74  Mo.  286. 

37  Lake  Ontario  Shore  R.  Co.  v. 
Curtiss,  80  N.  Y.  219;  Poughkeep- 
sie  &  S.  P.  Plank  Road  Co.  v. 
Griffin,  24  N.  Y.  150;  California 
Sugar  Manuf.  Co.  v.  Schafer,  57 
Cal.  396;  Stowe  v.  Flagg,  72  111. 
397;  Chase  v.  Sycamore  &  C.  R. 
Co.,  38  111.  215;  Mt.  Sterling  Coal 
Road  Co.  V.  Little,  14  Bush,  429; 
Goff  V.  Winchester  College,  6 
Bush,  443;  Perkins  v.  Union  B. 
H.  &  E.  Mach.  Co.,  12  Allen,  273; 
Sewall  V.  Eastern  R.  Co.,  19  Cush. 
5;  Carlisle  v.  Saginaw  Valley  & 
St.  L.'  R.  Co.,  27  Mich  315;  Day- 
ton W.  B.  &  X.  Turnpike  Co.  v. 
Coy,  13  Ohio  St.  84;  Strasburg  R. 
Co.  v.  Echternacht,  21  Pa.  St. 
220;  Pittsburgh  &  S.  R.  Co.  v. 
Gazzam,  32  Pa.  St.  340;  Charlotte 
&  S.  C.  R.  Cb.  V.  Blakely,  3  Strobh. 
245;  Wallingford  Manuf.  Co.  v. 
Fox,  12  Vt.  304. 
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§  2S3a.  Constructive  fraud  in  release. — The  unpaid  sub- 
scriptions to  the  capital  stock  of  an  insolvent  corporation  are  a 
trust  fund  for  the  beneiit  of  the  general  creditors  of  the  corpora- 
tion. The  governing  officers  cannot,  by  agreement  or  other  trans- 
action with  the  stockholder,  release  him  from  his  obligation  to 
pay,  to  the  prejudice  of  the  corporate  creditors,  except  by  fair  and 
honest  dealing  and  for  a  valuable  consideration.  An  undertaking 
by  the  corporation  and  the  subscriber  to  convert  his  debt  owed  to 
the  corporation  for  his  stock,  into  a  debt  for  the  loan  of  money, 
whereby  to  extinguish  the  stock  debt,  is  a  fraud  upon  the  public 
who  are  expected  to  deal  with  them.  Where  the  method  adopted 
is  pretended  payment  for  the  stock  by  check,  which  is  never  paid, 
and  immediate  loan  of  the  amount  to  the  stockholder  upon  secur- 
ity which  is  never  paid  to  the  corporation,  no  actual  money  being 
paid  or  received  by  either  party  to  the  transaction,  such  system 
of  operation  is  to  the  injury  of  the  corporate  creditor  and  bene- 
ficial alone  to  the  stockholder  and  the  corporation.  The  result  is 
that  the  capital  stock  is  not  paid  up  in  actual  money,  nor  does  it 
exist'  in  the  form  of  instalments,  properly  secured.'^  A  secret 
parol  arrangement  by  which  a  subscriber  was  to  be  released  while 
his  fellow  subscribers  were  to  be  bound,  was  an  attempted  fraud 
not  only  upon  them,  but  upon  the  corporation  which  had  been  or- 
ganized upon  the  faith  of  the  subscription,  and  is  a  fraud  upon  the 
corporate  creditors.'' 

§  254.  Colorable  or  fictitious  subscriptions  by  others. — 
Colorable  or  fictitious  subscriptions,*"  subscriptions  by  persons 
having  no  reasonable  expectation  of  being  able  to  pay,*^  by  per- 

s8  Sawyer  V.  Hoag,  17  Wall.  610  (Ky.)    219;   Belfast,  etc.  Ry.  Uo. 

(1873).  V.  Inhabitants  of  Brooks,   60  Me. 

39  Minneapolis,  etc.  Co.  V.  Davis,  568;  Lewey's  Island  R.  Co.  v. 
40  Minn.  110  (1889),  3  L.  R.  A.  Bolton,  48  Me.  451;  s.  c.  77  Am. 
796,  12  Am.  St.  Rep.  701.  Dec.  236;  Salem  Mill  Dam  Corpo- 

40  Memphis  Branch  R.  Co.  v.  ration  v.  Ropes,  26  Mass.  187.  As 
Sullivan,   57   Ga.  240.  to  whether  or  no  a  subscription 

«Holman  V.  State,  105  Ind.  569,  may  be  avoided  on  the  ground 
holding  that  under  a  statute  mak-  that  the  subscriptions  of  insol- 
ing  it  an  essential  prerequisite  vents  have  been  counted  in  esti- 
to  the  valid  organization  of  a  cor-  mating  the  full  capital  stock  to 
poration  that  stock  to  a  certain  have  been  subscribed,  see  Mem- 
amount  shall  be  subscribed,  the  phis  Branch  R.  Co.  v.  Sullivan, 
subscriptions  must  have  been  57  Ga.  240;  Fry  v.  Lexington,  etc. 
made  in  good  faith  .by  persons  R.  Co.,  2  Met.  (Ky.)  314;  Dail  v. 
having  a  reasonable  expectation  Mt.  Sterling  Coal  Road  Co.,  13 
of  being  able  to  pay.  Ace.  Phil-  Bush,  32;  Somerset  R.  Co.-  v. 
lips  V.  Covington,  etc.  Co.,  2  Met.  Clarke,  61  Me.  379;   Oldtown,  etc. 
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sons  under  the  disabilities  of  coverture  and  infancy;*"  and  sub- 
scriptions payable  in  a  depreciated  currency,  are  not  to  be  counted 
as  a  part  of  the  subscriptions  required  by  the  statute  as  a  prerequi- 
site to  valid  organization.** 

H. 

MISREPRESENTATIONS    AND    FRAUD    IN    PROCURING    SUBSCRIPTIONS. 

§  255.  Parol  agreements  and  false  representations  dis- 
tinguished.— Parol  agreements  and  fraudulent  representations 
have  been  the  source  of  most  of  the  litigation  concerning  sub- 
scriptions to  stock.  Mr.  Cook  defines  and  distinguishes  them  as 
follows :  "A  parol-  agreement  includes  all  representations  and 
stipulations  made  before  or  at  the  time  of  subscribing,  but  not  in- 
cluded in  the  written  subscription,  whereby  the  corporation  is  to 
do  something  or  refrain  from  doing  something  in  the  future.  A 
fraudulent  representation,  on  the  other  hand,  is  a  statement  as  to 
past  acts  or  existing  facts,  or  the  omission  of  such  a  statement, 
which  amounts  to  a  fraud  on  one  who,  relying  thereon,  subscribes 
to  the  stock  of  the  company.  Difficulty  sometimes  arises  in  de- 
termining whether  a  statement  by  a  corporate  agent  inducing  a 
subscription  is  merely  a  parol  agreement  or  is  a  fraudulent  rep- 
resentation. This  question  is  one  which  must  be  decided  first  of 
all;  since  the  rules  of  law  applicable  to  parol  agreements,  as  a 
defense  to  an  action  on  a  subscription,  differ  greatly  from  those 
applicable  to  fraudulent  representations."**  The  rule  excluding 
parol  evidence  to  explain  or  contradict  a  written  instrument  ap- 
plies to  a  subscription  for  stock  in  a  corporation.  The  contract  as 
written  must  explain  itself.  Thus,  an  oral  agreement  is  held  to  be 
no  defense  to  a  suit  to  enforce  payment  of  the  subscription,  as  ex- 
amples, an  oral  agreement  that  the  subscriber  should  not  be  lia- 
ble for  the  par  value  of  the  stock,  though  allowed  to  keep  it,*'  or 
that  a  railroad  should  be  extended  to  a  certain  point,*"  or  that  pay- 
ment might  be  niade  in  a  certain  way  or  at  a  certain  time.' 


,  47 


R.  Co.  V.  Veazie,  39  Me.  571;  -Con-  44  Cook  on  Corporations,  §  136. 

too'cook,  etc.  R.  Co.  v.  Barker,  aa  4BXJpton  v.  Tribilcock,  91  U.  S. 

N.  H.  336;  New  Hampshire  Cen-  45;  Custar  v.  Titusville  Gas,  etc. 

tral  R.  Co.  v.  Johnson,  30  N.  H.  Co.,   63   Pa.   St.   381;    Union  Mut. 

390;  s.  c.  64  Am.  Dec.  300;  Peoria,  L.   Ins.   Co.  v.   Prear   Stone   Mfg. 

etc.  R.   Co.  V.  Preston,  35  Iowa,  Co.,  97  111.  537. 

115.  46  Low  V.  Studabaker,  110  Ind. 

42  Phillips  T.  Covington,  etc.  Co.,  57  (1887). 

2  Met.  (Ky.)  219.  4TKelsey  v.  Northern  Light  Oil 

43  Cabot,  etc.  Bridge  v.  Chapin,  Co.,  45  N.  Y.  505  (1871). 
€  Cush.  50. 
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§  256.  Parol  agreements  and  conditions  to  vary  the  con- 
tract.— Parol  evidence  is  not  admissible  to  vary  the  terms  of 
a  subscription  to  the  capital  stock  of  a  corporation,  or  to  show  a 
discharge  therefrom  in  any  manner  other  than  that  required  by' 
the  terms  of  subscription,  charter,  and  by-laws.**  All  separate 
agreements  and  conditions  made  at  the  time  of  subscribing  which 
are  inconsistent,  with  the  written  contract  are  void,  whether  they 
be  verbal,*"    or    are  contained  in  a  separate  written  contract.'" 


*s  Marshall  Foundry  Co.  v.  Kil- 
llan  (1888),  99  N.  C.  501;  S.  c.  6 
Am.  St.  Rep.  539;  Topeka  Manuf. 
Co.  V.  Hale  (1888),  39  Kan.  23; 
Minneapolis  Threshing  Machine 
Co.  V.  Davis  (1889),  40  Minn.  110; 
s.  c.  12  Am.  St.  Rep.  701;  Melvin 
V.  Lamar  Ins.  Co.,  80  111.  446;  s.  c. 
22  Am.  Rep.  199;  Anderson  v. 
Newcastle,  etc.  R.  Co.,  12  Ind.  376; 
s.  o.  74  Am.  Dec.  218;  Robinson  v. 
Pittsburgh,  etc.  R.  Co.,  32  Pa.  St. 
334;  s.  c.  74  Am.  Dec.  792;  New  Al- 
bany, etc.  R.  Co.  V.  Fields,  10  Ind. 
187;  Jewell  v.  Rock  River  Paper 
Co.,  101  111.  57;  Chouteau  Ins.  Co. 
V.  Floyd,  74  Mo.  286;  Swartwout 
V.  Michigan,  etc.  R.  Co.,  24  Mich. 
S89 ;  "Walker  v.  Mobile,  etc.  R.  Co., 
34  Miss.  245;  White  Mountains  R. 
Co.  v.  Eastman,  34  N.  H.  124; 
Connecticut,  etc.  R.  Co.  v.  Bailey, 
24  Vt.  465;  s.  c.  58  Am.  Dec.  181; 
Upton  V.  Tribilcock,  91  U.  S.  45; 
Beach  on  Railways,  §  128;  White- 
hall, etc.  R.  Co.  V.  Myers,  16  Abb. 
Pr.  N.  S.  34;  Ellison  v.  Mobile,  etc. 
R.  Co.,  36  Miss.  572;  Mississippi, 
etc.  R.  Co.  V.  Cross,  20  Ark.  443; 
Johnson  v.  Pensacola,  etc.  R.  Co., 
9  Fla.  299;  North  Carolina  R.  Co. 
v.  Leach,  4  Jones  (N.  C),  340; 
East  Tennessee,  etc.  R.  Co.  v. 
Gammon,  5  Sneed  (Tenn.),  567; 
Wight  V.  Shelby  R.  Co.,  16  B. 
Mon.  4;  McClure  v.  People's 
Freight  Ry.  Co.,  90  Pa.  St.  269; 
Dill  V.  Wabash  Valley  R.  Co.,  21 
111.  91;   Ridgefield,  etc.  R.  Co.  v. 


Brush,  43  Conn.  86;  Braddock  v. 
Philadelphia,  etc.  R.  Co.,  45  N.  J. 
363;  Kennebeck,  etc.  R.  Co.  v.  Wa- 
ters, 34  Me.  369;  Keller  v.  John- 
son, 11  Ind.  337;  s.  c.  71  Am.  Dec. 
355;  Evansville,  etc.  R.  Co.  v., 
Posey,  12  Ind.  333;  Thornburgh 
v.  Newcastle,  etc.  R.  Co.,  14  Ind. 
499;  Cincinnati,  etc.  R.  Co.  v. 
Pearce,  28  Ind.  502;  New  Albany, 
etc.  R.  Co.  V.  Slaughter,  10  Ind. 
218;  Eakright  v.  Logansport,  etc. 
R.  Co.,  13  Ind.  404;  Carlisle  v.  Ev- 
ansville, etc.  R.  Co.,  13  Ind.  477; 
McAllister  v.  Indianapolis,  etc.  R. 
Co.,  15  Ind.  11;  Thigpen  v.  Mis- 
sissippi Central  S.  R.  Co.,  32  Miss. 
347;  Henry  v.  Vermillion,  etc.  R. 
Co.,  17  Ohio  St.  187;  Graff  v, 
Pittsburgh,  etc.  R.  Co.,  91  Pa.  St. 
489.  Contra,  Mahan  v.  Wood,  44 
Cal.  462,  where  the  par  value  oJ: 
the  shares  was  not  what  was 
promised;  Rives  v.  Montgomery, 
etc.  Plank  R.  Co.,  30  Ala.  92.  Bo 
in  Pennsylvania  parol  evidence  is 
admissible  where  but  for  the  ver- 
bal contract,  the  subscription 
would  not  have  been  made.  Rine- 
smith  V.  People's  Freight  Ry.  Co., 
90  Pa.  St.  262;  Caley  v.  Philadel- 
phia, etc.  R.  Co.,  80  Pa.  St.  363. 

*9  Whitehall,  etc.  R.  Co.  v.  My- 
ers, 16  Abb.  Pr.  N.  S.  34;  Missis- 
sippi, etc.  R.  Co.  V.  Cross,  20  Ark. 
443;  Thigpen  v.  Mississippi  Cen- 
tral R.  Co.,  32  Miss.  347 ;  Cunning- 
ham V.  Edgefield,  etc.  R.  Co.,  2 
Head  (Tenn.),  23;  Miller  v.  Han- 


50  White  Mountains  R.  Co.  v. 
Eastman  (1856),  34  N.  H.  124; 
Brownlee    v.    Ohio,    etc.    R.    Co. 


(1862),  18  Ind.  68.    But  see  Beach 
on  Railways,  §  94. 


^•] 


SUBSCRIPTIONS. 


363 


\A'hen,  however,  the  whole  contract  of  subscription  was  originally 
oral,  and  afterwards  a  part  only  was  reduced  to  writing,  parol 
evidence  is  admissible  to  prove  the  whole  original  contract/^ 
And  it  may  be  shown  by  parol  that  a  corporate  agent  agreed  that 
the  signing  of  one's  name  upon  a  blank  sheet  of  paper  should  not 
be  a  subscription  to  stock  until  the  person  so  signing  should  see 
aijd  approve  the  agreement  subsequently  to  be  written  above. ^^ 
But  as  a  general  rule  parol  declarations  made  by  agents  of  the 
compan}'  can  only  avail  a  subscriber  to  enable  him  to  escape  his 
subscription  when  they  amount  to  fraud.^' 

§  257.  Subscriptions  procured  by  false  representations. — 
A  contract  of  subscription  to  the  capital  stock  of  a  corporation 
procured  through  fraud  cannot  be  enforced  against  the  sub- 
scriber.^* Such  a  subscription,  however,  is  valid  until  disaffirmed,"" 
but  the  party  must  act  promptly  in  disaffirming  the  contract  after 
the  knowledge  of  the  fraud  is  brought  home  to  him,  in  order  to 
secure  relief.^"     A  subscriber  to  the  stock  of  a  corporation  ma}' 


over  Junction  R.  Co.,  87  Pa.  St. 
95;  North  Carolina  R.  Co.  v. 
Leach,  4  Jones  (N.  C),  340;  Con- 
necticut, etc.  R.  Co.  V.  Bailey,  24 
Vt.  465;  Blodgett  v.  Morrill,  2 
Vt.  509;  Bvansville,  etc.  R.  Co.  v. 
Posey,  12  lad.  363;  Johnson  v. 
Crawfordville,  etc.  R.  Co.,  11  Ind. 
280.  But  see  Rinesmith  v.  Peo- 
ple's Freight  Ry.  Co.,  90  Pa.  St. 
262;  Beach  on  Railways,  §  128. 

51  Beach  on  Railways,  §  128, 
Brewers'  Fire  Insurance  Co.  v. 
Burger,  10  Hun,  56;  Bross  v. 
Cairo,  etc.  R.  Co.,  9  Bradw.  363. 
Cf.  Eighmie  v.  Taylor,  98  N.  Y. 
288;  Hendrix  v.  Academy  of  Mu- 
sic, 73  Ga.  437. 

52  Beecher  v.  Dillsburg,  etc.  R. 
Co.,  76  Pa.  St.  306.  So  again  parol 
evidence  is  admissible  to  show 
that  a  subscription  delivered  in 
escrow  was  not  absolute.  Ottawa, 
etc.  R.  Co.  V.  Hall,  1  Bradw.  612. 
Of.  Jewell  V.  Rock  River,  etc.  R. 
Co.,  101  nr.  57;  Tonica,  etc.  R. 
Co.  V.  Stein,  21  111.  96;  Beach  on 
Railways,  §  76.  But  see  Minneap- 
olis Threshing  Ma,chine  Co.  v.  Da- 
vis (1889),  40  Minn.  110,'  s.  o.  12 
Am.  St.  Rep.  701. 


53  Beach  on  Railways,  §  128; 
Martin  v.  Pensacola,  etc.  R.  Co.,  8 
Fla.  370;  s.  c.  73  Am.  Dec.  713; 
Vicksburg,  etc.  R.  Co.  v.  McKean, 
12  La.  Ann.  638;  Mississippi,  etc. 
R.  Co.  V.  Cross,  20  Ark.  443. 

54  New  Orleans,  0.  &  G.  W.  R. 
Co.  V.  Williams,  16  La.  Ann.  315; 
Hester  v.  Memphis  &  C.  R.  Co., 
32  Miss.  378;  Upton  v.  Tribiicock, 
91  U.  S.  45;  Humes  v.  Pennell,  2 
H.  L.  Cas.  497;  Atkinson  v.  Po- 
cock,  12  Jur.  60;  Reese  Rover  S. 
M.  Co.  v.  Smith,  L.  R.  4  H.  L. 
641;  Vreeland  v.  New  Jersey 
Stone  Co.,  29  N.  J.  Bq.  118;  "Ef- 
fect of  Fraud  on  Subscriptions  to 
Stock,"  by  Seymour  D.  Thompson, 
14  Am.  L.  Rev.  177;  note  to  Par- 
ker V.  Thomas,  81  Am.  Dec.  392, 
401;  Central  Ry.  Co.  v.  Kisch,  L. 
R.  2  H.  L.  99;  Hayman  v.  Euro- 
pean Central  Ry.  Co.,  7  Eq.  154; 
"Subscriptions  to  the  Capital 
Stock  of  Corporations,"  by  James 
M.  Kerr  (1889),  6  Ry.  &  Corp.  L. 
J.  422. 

5&  Upton  V.  Englehart,  3  Dill. 
C.  C.  496. 

58  Dynes  v.  Shaffer,  19  Ind.  165; 
Hughes  V.  Antietam  M'anuf.   Co., 
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bring  suit  to  have  the  contract  cancelled,  or  may  successfully  de- 
fend an  action  brought  by  the  company  seeking  to  enforce  it, 
where  he  has  been  induced  to  make  the  subscription  by  fraudu- 
lent misrepresentations,'*^  contained  in  a  prospectus  or  report  is- 
sued by  the  authority  of  the  company,  whether  to  the  public  gen- 
erally or  to  its  own  members,^*  or  by  fraudulent  misrepresenta- 
tions, in  any  other  way,  made  by  an  agent  of  the  company  author- 
ized to  receive  subscriptions,  while  acting  in  the  line  of  his  em- 
ployment,^^  whether  the  misrepresentation  consisted  in  an  actual 
statement  of  falsehood  or  in  a  mere,  suspression  of  truth,  giving 
to  the  truth  which  was  told  the  character  of  falsehood,""  either  in 


34  Md.  316;  Cunningham  v.  Edge- 
field &  Ky.  R.  Co.,  2  Head 
(Tenn.),  23;  Upton  v.  Trlbilcock, 
91  U.  S.  45;  Upton  v.  Hans- 
brough.  3  Biss.  C.  C.  417;  Kish- 
acoquillas  Turnpike  Co.  v.  Mc- 
Conaby,  16  Serg.  &  R.  140;  Chubb 
V.  Upton,  95  U.  S.  665;  Upton  v. 
Bnglehart,  3  Dll.  496;  Ogilvie  v. 
Knox  Insurance  Co.,  22  How.  380; 
McDermott  v.  Harrison  (1890),  9 
N.  Y.  Supp.  184;  Parks  v.  Evans- 
ville,  etc.  R.  Co.,  23  Ind.  567; 
Davis  V.  Dumont,  37  Iowa,  47; 
Oakes  v.  Turquand,  L.  R.  2  H.  L. 
325. 

BT  Litchfield  Bank  v.  Peck,  29 
Conn.  384;  Brockwell's  Case,  29 
L.  T.  375.  But  -  see  Ogilvlle  v. 
Knox  Insurance  Co.,  22  How.  380. 
It  must  appear,  however,  that  the 
subscriber  relied  upon  the  truth 
of  the  misrepresentation,  and 
that  It  constituted  a  material  in- 
ducement to  him  to  make  the 
subscription.  Beach  on  Rail- 
ways, §  131,  citing  liinnett  v. 
Males,  38  Iowa,  25;  Melendy  v. 
Keen,  89  111.  395;  Mitchell  v. 
Deeds,  49  111.  416;  Selma,  etcR. 
Co.  V.  Anderson,  51  Miss.  829; 
Walker  v.  Mobile,  etc.  R.  Co..  34 
Miss.  245;  Kennedy  v.  Ipanama 
Royal  Mail  Co.,  L.  R.  2  Q.  B.  580; 
Kish  V.  Central  Ry.  of  Venezuela, 
3  De  Gex,  J.  &  S.  122. 

08  Beach  on  Railways,  §  133. 
Vide  infra,  §  263. 

69Beaclj,  on  Railways,    §    132; 


Crump  V.  United  States  Mining 
Co.,  7  Gratt.  353;  s.  c.  56  Am. 
Deo.  116;  Penobscot  R.  Co.  v. 
White,  41  Me.  512;  s.  c.  66  Am. 
Dec.  "257;  Cunningham  v.  Edge- 
field, etc.  R.  Co.,  2  Head,  23;  Good- 
rich V.  Reynolds,  31  111.  490; 
Rives  V.  Montgomery,  etc.  Plank 
Road  Co..  30  Ala.  92;  Ft.  Wayne, 
etc.  R.  Co.  V.  Deane,  10  Ind.  563; 
Wight  V.  Shelby  R.  Co.,  16  B. 
Mon.  4;  Barington  v.  Pittsburgh, 
etc.  R.  Co.,  34  Pa.  St.  358;  Buf- 
falo, etc.  R.  CO..V.  Dudley,  14  N. 
Y.  336;  Vicksburg,  etc.  R.  Co.  v. 
McKean,  12  La.  Ann.  638;  Smith 
V.  Tallahassee,  etc.  R.  Co.,  30  Ala. 
650;  Hays  v.  Ottawa,  etc.  R.  Co., 
61  111.  422;  First  National  Bank 
v.  Hurford,  29  Iowa,  579.  Contra, 
McClellan  v.  Scott,  24  Wis.  81; 
Atlanta,  etc.  R.  Co.  v.  Hodnett,  36 
Ga.  669.  Statutory  commission- 
ers to  take  subscriptions  are  not 
agents  of  the  company  under  this 
rule,  and  misrepresentations  by 
them  are  not  available  as  .  a 
ground  of  recission.  "While  there 
has  been  much  contraversy  in  the 
courts  of  this  ""country  over  this 
question  of  fraudulent  misrepre- 
sentations by  commissioners  in 
the  procurement  of  stock  sub- 
scriptions, we  think  the  doctrine 
is  pretty  well  settled  that  this  de- 
fense is  not  available."  Rutz  v. 
Esler,  etc.  Manuf.  Co.  (1878),  3 
Bradw.  (111.)  83,  88. 
60  Beach   on   Railways,    §    134; 
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a  statement  of  what  was  known  not  to  be  true,  or  in  a  statement 
of  wJiat  was  not  known  to  be  true  f^  provided  the  misrepresenta- 
tion were  in  relation  to  some  material  matter  of  fact  afifecting  the 
status  of  the  company,®^  or  the  nature  of  the  business  it  was  or- 
ganized to  conduct,"'  concerning  which  it  was  the  duty  of  the 
agent  to  be  informed,"*  and  the  truth  of  which  was  not  ascertain- 
able by  the  subscriber  as  well  as  by  the  agent."°    In  this  connec- 


Directors,  etc.  of  Central  Ry.  Co. 
V.  Klsch,  L.  R.  2  H.  L.  App.  Cas. 
99;  Oakes  v.  Turquand,  L.  R.  2  H. 
L.  App.  Cas.,  325;  New  Bruns- 
wick, etc.  Ry.  Co.  v.  Muggeridge, 

I  Dr.  &  Sm.  363,  381;  Heyman  v. 
European  Central  Ry.  Co.,  Li.  R. 
7  Eq.  Cas.  154.  Cf.  Pulsford  v. 
Ricliards,  17   Beav.   87. 

01  Beach  on  Railways,  §  134; 
Henderson  v.  Railroad  Co.,  17 
Tex.  560;  s.  c.  67  Am.  Dec.  675; 
Edgington  v.  Fitzmaurlce,  29  Cli. 
Div.  459;  Reese  River  Co.  v. 
Smith,  L.  R.  4  H.  L.  6;  affirm- 
ing s.  c.  L.  R.  2  Eq.  264. 

62  Waldo  V.  Chicago,  etc.  R.  Co., 

II  Wis.  575;  Montgomery,  etc.  Ry. 
Co.  V.  Matthews,  77  Ala.  357;  Mc- 
Clellan  v.  Scott,  24  Wis.  81;  Wick- 
ham  V.  Grant,  28  Kan.  517;  Me- 
lendy  v.  Keen,  89  111.  395;  Bell's 
Case,  22  Beav.  35.  But  see  Jack- 
son V.  Turquand,  L.  R.  4  H.  L. 
305.  In  a  recent  action  hy  a  rail- 
road company  In  Georgia  on  a 
note  given  for  a  subscription  to 
its  capital  stock,  it  was  held  that 
a  good  defense  is  set  up  by  a 
plea  that  plaintiff's  agents  pro- 
cured the  subscriptions  hy  repre- 
sentations that  plaintiff  would  Is- 
sue stock  only  to  the  amount  of 
three  thousand  dolars^  per  mile, 
majority  of  the  subscribers  to  the 
memorandum  of  association,  and 
until  such  directors  should  have 
and  bonds  only  to  the  amount  of 
twelve  thousand  per  mile,  where- 
as, at  the  time  the  representa- 
tions were  made,  stock  had  al- 
ready been  issued  to  the  amount 
of  twelve  thousand  and  bonds  to 
the   amouht   of   fifteen   thousand 


dollars  per  mile.  Weems  v. 
Georgia,  M.  &  G.  R.  Co.  (Ga. 
1890),  11  S.  B.  Rep.  503.  So 
misrepresentations  that  the  work 
of  construction  has  reached  a  cer- 
tain stage  of  completion  (Peel's. 
Case,  L.  R.  2  Chi  App.  674),  that 
certain  persons  are  directors 
(Blake*s  Case,  34  Beav.  639),  and 
that  the  directors  have  taken 
stock  in  the  company  (Henderson 
v.  Lacon,  L.  R.  5  Eq.  Cas.  249), 
have  been  held  to  be  material 
and   good  by  way  of   defense. 

63  West  V.  Crawfordsville,  etc. 
Co.,  19  Ind.  242;  Blackburn's 
Case,  3  Drew.  409. 

6*  Selma,  etc.  R.  Co.  v.  Ander- 
son, 51  Miss.  829;  Waldo  v.  Chi- 
cago, etc.  R.  Co.,  14  Wis.  575. 

«=  Connecticut,  etc.  R.  Co.  v. 
Bailey,  24  Vt.  465;  s.  c.  58  Am. 
Dec.  181 ;  Thornburg  v.  Newcastle, 
etc.  R.  Co.,  14  Ind.  499;  Johnson 
V.  Crawfordville  R.  Co.,  11  Ind. 
280;  Blodgett  v.  Morrill,  20  Vt. 
509;  Haskell  v.  Worthington 
(1888),  94  Mo.  560.  "Every  con- 
tracting person  has  an  absolute 
right  to  reply  on  the  express 
statement  of  an  existing  fact,  the 
truth  of  which  is  known  to  the 
opposite  party,  and  unknown  to 
him,  as  a  basis  of  a  mutual  en- 
gagement, and  he  is  under  no 
obligation  to  investigate  and  ver- 
ify statements,  to  the  truth  of 
which  the  other  party  to  the  con- 
tract, with  full  means  of  knowl- 
edge, has  deliberately  pledged  his 
faith."  Mead  v.  Bunn,  32  N.  Y. 
274;  Upton  v.  Englehart,  3  Dill. 
496;  Kisch  v.  Central  Ry.  Co.,  U 
R.   2   H.  L.  App.  Cas.   99;    New 
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tion  matters  of  fact  are  distinguished  from  mere  matters  of  opin- 
ion, of  expectation  or  of  hope.'^"    And  as  every  one  is  presumed  to 


Brunswick,  etc.  Ry.  Co.  v.  Mug- 
geridge,  1  Dr.  &  S.  363.  But  it  is 
no  defense  to  an  action  on  stock 
subscription  that  tlie  words  "of 
St.  Louis"  were  added  to  tlie 
name  of  the  company,  as  given 
in  the  subscription  paper,  upon 
its  incorporation,  or  that  defend- 
ant was  induced  to  sign  by  the 
false  representation  that  certain 
of  his  friends  had  agreed  to  take 
stock  in  the  company,  there  hav- 
ing been  opportunity  to  ascertain 
the  truth  of  the  asertion.  Has- 
liell  V.  Worthington  (1888),  94 
Mo.  560. 

00  Beach  on  Railways,  §  136; 
Milwaukee,  etc.  R.  Co.  v.  Field,  12 
Wis.  346;  Johnson  v.  Pensacola, 
etc.  R.  Co.,  9  Fla.  229;  McCarthy 
v.  Selinsgrove,  etc.  R.  Co.,  87  Pa. 
St.  332;  Cass  v.  Pittsburgh,  etc. 
R.  Co.,  80  Pa.  St.  31;  Piscataqua 
Ferry  Co.  v.  Jones,  39  N.  H.  491; 
Corwith  V.  Culver,  69  111.  502; 
Cincinnati,  etc.  R.  Co.  v.  Pearce, 
28  Ind.  502;  Thornburgh  v.  New- 
castle, etc.  R.  Co.,  14  Ind.  499; 
■  Selma,  etc.  R.  Co.  v.  Anderson, 
51  Miss.  829;  Wight  v.  Shelby  R. 
Co.,  16  B.  Mon.  4;  s.  c.  63  Am. 
Dec.  522:  Sanger  v.  Upton,  91  U. 
S.  56;  Upton  v.>  Hansbrough,  3 
Biss.  C.  C.  417;  Tuckerman  v. 
Brown,  33  N.  Y.  297;  Syracuse, 
etc.  R.  Co.  V.  Gere,  4  Hun,  392; 
Greenville,  etc.  R.  Co.  v.  Smith, 
6  Rich.  (S.  C.)  91;  Ellison  v. 
Mobile,  etc.  R.  Co.,  36  Miss.  272; 
Swartara  R.  Co.  v.  Brune,  6  Gill 
(Md.),  41;  White  Mountains,  etcl 
R.  Co.  V.  Eastman,  34  N.  H.  124; 
McRae  v.  Atlantic,  etc.  R.  Co.,  5 
Jones  (N.  C.)  Eq.  395;  Dill  v. 
Wabash  Valley  R.  Co.,  21  111.  91; 
Oregon  Central  R.  Co.  v.  Soog- 
gin,  3  Oregon,  161;  McAllister  v. 
Indianapolis,  etc.  R.  Co.,  15  Ind. 
11;  Miller  v.  Wildcat  Gravel 
Road,  57  Ind.  241;  Jewett  v.  Val- 
;iey  R,  Co.,  34  Ohio  St.  601;  Henry 


V.  Vermillion,  etc.  R.  Co.,  17  Ohio, 
187.  Thus  representations  as  to 
the  probable  cost '  and  profit  of 
the  road  (Ogilvie  v.  Knox  Insur- 
ance Co.,  22  How.  380;  Walker  v. 
Mobile,  etc.  R.  Co.,  34  Miss.  245; 
Andrews  v.  Ohio,  etc.  R.  Co.,  14 
Ind.  169),  the  value  of  a  federal 
grant  '(Walker  v.  Mobile,  etc.  R. 
Co.,  34  Miss.  245),  the  ability  of 
the  company  to  complete  the  road 
within  a  certain  time  (Montgom- 
ery Southern  Ry.  Co.  v.  Matthews, 
77  Ala.  357;  Parker  v.  Thomas,  19 
Ind.  213;  Brownlee  v.  Ohio,  etc. 
R.  Co.,  18  Ind.  68;  Bish  v.  Brad- 
ford, 17  Ind.  490;  Hardy  v.  Mer- 
riweather.  14  Ind.  203,  and  dec- 
larations of  an  agent  as  to  the 
route  of  the  road  h^ve  been  held 
to  be  mere  expressions  of  opinion 
and  as  such  not  to  release  the 
subscriber  nor  bind  the  company, 
unless  the  agent  made  them  with 
intent  to  deceive  and  with  full 
knowledge  of  their  falsity.  Mont- 
gomery Southern  Ry.  Co.  v.  Mat- 
thews, 77  Ala.  357;  Mississippi, 
etc.  R.  Co.  v.  Cross,  20  Ark.  443. 
A.nd  as  statements  with  regard 
to  the  future, — the  prospects  and 
anticipated  value  of  the  enter- 
prise (Salem  Mill  Dam  Corpora- 
tion V.  Ropes,  9  Pick.  187;  s.  c. 
19  Am.  Dec.  363;  Hardy  v.  Merri- 
weather,  14  Ind.  203;  Vawter  v. 
Ohio,  etc.  Co.,  14  Ind.  174),  and 
representations  as  to  what  the 
corporation  will  do  (Mississippi, 
etc.  R.  Co.  V.  Cross,  20  Ark.  443; 
Eakright  v.  Logansport,  etc.  R. 
Co.,  13  Ind.  477;  Evahsville,  etc. 
R.  Co.  v.  Posey,  12  Ind.  363;  John- 
son V.  Crawfordville,  etc.  R.  Co., 
11  Ind.  280;  Four  Mile  Valley  R. 
Co.  V.  Bailey,  18  Ohio  St.  208. 
But  see  Atlantic,  etc.  R.  Co.  v. 
Hodnett,  36  Ga.  669;  Vicksburgh, 
etc.  R.  Co.  v.  McKean,  12  La.  Ann. 
638;  Martin  v.  Pensacola,  etc.  R. 
Co.,  8  Fla.  376;  s.  c.  73  Am.  Dec. 
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know  the  law,  a  misrepresentation  as  to  the  legal  effect  of  the 
contract  is  not  deemed  to  have  deceived  the  subscriber.''^  But  no 
one  is  presumed  to  know  the  law  of  a  foreign  State,  and,  accord- 
ingly, misrepresentations  concerning  it  may  amount  to  fraud.'''' 
After  railroad  stock  had  depreciated,  and  railroad  schemes  had  be- 
come less  popular  than  they  formerly  were,  it  became  common  to 
set  up  fraud  in  obtaining  the  subscriptions  as  a  ground  of  avoiding 
their  payment,  and  difhcult  questions  were  often  thus  presented. 
Representations  which,  in  the  feverish  excitement  produced  by 
an  extraordinar}''  temporary  success,  seemed  to  all  as  probably 
below  the  promised  reality,  afterwards,  in  the  ebbing'  of  the  rail- 
road tide  to  a  lower  stage  than  was  natural,  appeared  like  stu- 
pendous attempts  at  swindling;  .and  means  then  used  to  obtain 
subscriptions  of  stock  which  the  deluded,  no  doubt,  sincerely 
thought  justified  by  the  supposed  certain  profitable  results,  now, 
in  more  sober  times,  shock  the  moral  sensibility  of  every  right- 
minded  man.  But  when  these  questions  were  presented  to  the 
courts,  they  endeavored  to  sift  the  exaggerated  representation 
from  the  deliberate  assertion  of  a  material  fact  of  which  the  sub- 
scriber had  not  the  means  of  knowledge,  and  for  the  truth  of 
which  he  rightly  relied  upon  the  solicitor  of  stock  authorized  to 
assert  it  for  his  principal ;  it  was  the  aim  of  the  judiciary  to 
separate  the  fraudulent  device  of  which  the  subscriber  was  inno- 
cent from  those  in  which  he  participated ;  in  short,-  they  decided 
upon  railroad; — upon  corporation  contracts,  under  the  guidance 
and  in  the  application  of  the  established  rules  governing  their  ac- 
tion upon  contracts  in  other  cases,  and  between  private  individ- 
uals.°^  Accordingly,  is  was  established  that,  where  there  has  been 
an    innocent  misrepresemtation  or  misapprehension,  it  does  not 

713;    Mississippi,    etc.    R.    Co.    v.  er  Beach    on    Railways,    §    137; 

Cross,  20  Arlt.  443),  must  neces-  Upton  v.  Tribilcock,  91  U.  S.  45; 

sarily  he  merely  a  matter  of  opin-  Hall  v.  Selma,  etc.  R.  Co.,  6  Ala. 

ion,  they  do  not  ordinarily  con-  741;     Thornburgh    v.    Newcastle, 

stitute  a  ground  for  the  reclssion  etc.  R.  Co.,  14  Ind.  499;   Clem  v. 

of      contracts     of      subscription.  Newcastle,  etc.  R.  Co.,  9  Ind.  488; 

Beach  on  Railways,   §   136.        If,  Parker  v.  Thomas,  19  Ind.  213.  Cf. 

however,    the    opinion    is    falsely  North    Eastern    R.    Co.    v.    Ro  i- 

expressed  with  intent  to  deceive,  riques,  10  Rich.   (S.  C.)   278. 

the     contract     thereby     procured  es  Upton    v.    Engelhart    (1874), 

will  be  void,  unless  the  represen-  3  Dill.  496. 

tation  relates  to  a  matter  equally  oa  Anderson  v.  New  Castle,  etc. 

open  to  both  parties.     Montgom-  R.  Co.   (1859),  12  Ind.  376;    s.  c. 

ery  Southern  Ry.  Co.  v.  Matthews,  74  Am.  Dec.  218,  220. 
77  Ala.  357. 
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authorize  a  rescission,  unless  it  is  such  as  to  show  that  there  is  a 
complete  difference  in  substance  between  what  was  supposed  to 
be,  and  what  were  the  facts,  "so  as  to  constitute  a  failure  of  con- 
sideration." "•  The  weight  of  authority  seems  to  hold  that  a  sub- 
scriber seeking  release  from  his  contract  on  the  ground  of  fraud 
must  show  some  injury  or  detriment  resulting  therefrom.'^  And 
many  of  the  American  cases  hold  that  there  must  have  been  a 
fraudulent  purpose  in  contemplation  or  that  the  agent  knew  that 
the  statements  were  untrue  ;'^  and  intended  them  to  influence  the  • 
action  of  the  subscriber.^^  Thus  it  is  held  that  false  representa- 
tions by  the  agent  of  a  railroad  corporation,  soliciting  subscrip- 
tions for  stock  from  persons  living  along  the  ~  contemplated  route, 
in  respect  to  the  intended  location,  and  the  time  within  which  it 
will  be  completed  to  a  particular  place,  are  not  fraudulent,  nor 
available  as  a  defense  to  an  action  on  a  subscription  for  stock 
made  on  the  faith  df  them,  unless  known  by  the  agent  to  be  false, 
and  made  by  him  with  intent  to  deceive  ;'*  and  that  proof  of  the 
promoters  of  a  railroad  scheme  having  guaranteed  that  the  route 
would  pass  near  a  certain  tract,  and  of  its  having  deviated  there- 
from, will  not  discharge  one  who  has  subscribed  in  reliance  on 
that  statement,  unless  a  fraudulent  intent  be  established.^'  A 
court  of  equity  will  not  release  a  subscriber  on  the  ground  of 
fraud,  when  by  so  doing  other  subscribers  or  the  creditors  of  the 
corporation  would  be  injured  thereby.^'    And  one  who  has  been 

70  Kennedy  v.  Panama,  etc.  Co.,  357;  s.  c.  54  Am.  Rep.  60;  Selma, 
L.  R.  2  Q.  B.  580.  etc.  R.  Co.  v.  Anderson,  51  Miss. 

71  Keller  v.  Johnson,  11  Ind.  829;  Cunningham  v.  Edgefield, 
337;  s.  Q,  71  Am.  Dec.  355;  Cun-  etc.  R.  Co.,  2  Head,  23;  Nugent  v. 
ningham  v.  Edgefield,  etc.  R.  Co.,  Cincinnati,  etc.  R.  Co.,  2  Disney, 
2  Head,  23.  Gf.  Hays  v.  Ottawa,  302;  Story  on  Agency,  §§  127,  135, 
etc.  R.  Co.,  61  111.  422.  Thus  a  137,  452;  Chitty  on  Contracts, 
false  statement  as  to  the  amount  682. 

of  stock  that  has  been  subscribed,  73  Kennedy   v.    Panama    Royal 

is  not  ordinarily  a  material  mis-  Mail  Co.,  L.  R.  2  Q.  B.  580;  Thom 

representation.     Goodrich  v.  Rey-  v.  Begland,  8  Ex.  725;  Atwood  v. 

nolds,    31    111.    490;      Parker    v.  Small,  2  CI.  &  F.  282;  Taylor  v. 

Thomas,    19    Ind.    213;    Brownlee  Ashton,  11  Mees.  &  "W.  415. 

V.  Ohio,  etc.  R.  Co.,  18  Ind.  68;  74  Montgomery     Southern      Ry. 

Bish   V.   Bradford,    17    Ind.   490;  Co.  v.  Matthews,  77  Ala.  357;  s.  c. 

Hardy   v.    Merriweather,    14    Ind.  54  Am.  Rep.  60. 

203.    There  is,  however,  some  au-  75  Braddock     v.      Philadelphia, 

thorlty  to  the  contrary.    Ross  v.  Marlton,  etc.  R.  Co.,  45  N.  J.  363. 

Estates   Investment  Co.,  L.   R.   3  78  Chubb  v.  Upton,  95  U.  S.  665; 

Ch.  682.  Miller   v.    Hanover    Junction    R. 

72  Montgomery  Southern  Ry.  Co.,  87  Pa.  St.  95;  Graft  v.  Pitts- 
Co.  V.  Matthews   (1885),  77  Ala.  burgh,  etc.  R.  Co.,  31  Pa.  St.  489. 
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induced  to  subscribe  for  corporate  stock  by  fraudulent  representa- 
tions cannot  recover  the  amount  paid  until  the  claims  of  Creditors 
of  the  corporation  are  satisfied."  It  is  no  answer  to  the  sub- 
scriber claiming  to  be  relieved  from  his  subscription  induced  by 
fraudulent  misrepresentation,  to  say  that  he  might  have  learned 
the  facts  regarding  the  prospects  of  the  venture  by  proper  inquiry. 
The  court  said  in  a  New  York  case,  as  to  the  right  of  a  subscriber 
to  rely  upon  representations  by  the  corporate  officers :  "Every  con- 
tracting party  has  an  absolute  right  to  rely  on  the  express  state- 
ment of  an  existing  fact,  the  truth  of  which  is  known  to  the  op- 
posite party,  and  unknown  to  him,  as  the  basis  of  a  mutual  engage- 
ment ;  and  he  is  under  no  obligation  to  investigate  and  verify  state- 
ments, to  the  truth  of  which  the  other  party  to  the  contract,  with 
.full  means  of  knowledge,  has  deliberately  pledged  his  faith." ''" 
For  the  promoters  are  liable  in  damages  for  misrepresentations 
made   by  them.*" 

§  258.  Misrepresentations  when  fraudulent. — A  misrepre- 
sentation is  fraudulent  if  it  is  false  as  to  any  past  or  present  ma- 
terial matter  of  fact  as  to  the  status  of  the  corporation,  whereby 
one  is  induced  to  subscribe  to  its  stock;"  for  example,  that 
others  have  paid  the  same  price  for  their  stock,  or  that  a  de- 
scribed amount  of  stock  has  been  subscribed  for,*^  or  that  the 
company  is  out  of  debt  and  prosperous,**  or  that  it  has  purchased 
and  paid  for  certain  property.**.  But  matters  of  opinion  and  con- 
jecture and  statements  simply  as  to  the  prospects  and  probabilities 
of  the  corporate  business,  however  unwarranted,  do  not  consti- 
tute false  representations,*"  as,  that  the  business  will  be  profitable, 
or  that  it  will  pay  a  specified  dividend.*"  A  stockholder  induced 
by  fraudulent  representations  to  surrender  his  certificates  of  stock 

77  Turner  v.  Grangers'  Life,  etc.  si  Alabama,  etc.  Works  v.  Dal- 

Ins.  Co.,  65  Ga.  649;  s.  c.  38  Am.  las,  127  Ala.  513. 

Rep.  841.  82  Ross    v.    Estates    Investment 

79  Mead  v.  Bunn,  32  N.  Y.  275.  Co.,  L.  R.  3  Ch.  App.  682. 

One  cannot  rescind  a  subscription  ss  Tyler    v.    Savage,    143    TJ.    S. 

for  stock  because  of  false  state-  79;  Melendy  v.  Keen,  89  111.  395. 

ments  in  a  prospectus,  where  he  s*  Waldo  v.  Chicago,  etc.  R.  R., 

was  an  officer  of  the  corporation  .  14  Wis.  575. 

and    participated    in    its    prepara-  ss  West   End,    etc.    Co.   v.   Clai- 

tion.     Raymond   v.    San    Gabriel,  borne,  97  Va.  734. 

etc.  Co.,  53  Fed.  Rep.  83.  so  Weston  v.  Columbus,  etc.  Ry., 

80  Paddock  v.   Fletcher,   42   Vt  90  Ga.  289. 
389. 
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for  others  is  entitled  to  enforce  his  rights  under  the  terms  of  the 
original  certificates  so  exchanged.'^ 

§  259.  Made  without  knowledge  of  their  falsity. — Contrary 
to  the  English  rule,  the  tendency  in  this  country  is  to  hold  that 
a  misrepresentation,  to  be  fraudulent,  must  be  made  with  knowl- 
edge of  its  falsity,  or  recklessly,  and  without  any  knowledge  of  its 
truth  or  falsity.  If  made  with  honest  belief  that  it  was  true,  the 
statement  is  not  fraudulent.^^  The  president  who  participated  in 
the  issuance  of  bonds  of  the  corporation,  falsely  represented  to  be 
secured  upon  all  the  corporate  property,  is  liable  to  the  purchaser 
in  an  action  of  deceit,  although  the  president  was  ignorant  of  the 
sale.*^ 

§  260.  Made  by  agents,  liability  of  the  corporation. — It  is 
now  the  established  rule  that  a  corporation  is  liable  to  the  extent 
it  has-  profited  by  fraud  or  misrepresentation  of  its  agents,  and 
may  not  retain  the  benefits  so  obtained,""  and  regardless  of  the 
agent's  authority,  whether  or  not  he  had  it,  or  exceeded  it  or  not, 
where  the  corporation  claims  the  benefit  of  the  fraud,  because  it 
cannot  do  so  without  assuming  the  misrepresentations.^^ 

§  261.  Not  binding  if  not  made  by  authorized  agents. — ^The 
corporation  is  not  bound  by  representations  made  by  any  person 
who  has  no  authority  to  make  them,  as  in  the  case  of  commis- 
sioners appointed  to  receive  subscriptions^^  nor  by  representations 
made  by  the  presfdent,  who  had  no  authority  to  take  subscrip- 
tions,"'' nor  by  unauthorized  representations  of  a  director."* 

§  261a.  Subscription  to  capital  stock.  Misrepresentation 
by  way  of  opinion. — Representations  by  agent  of  the  corpora- 
tion concerning  the  happening  of  a  future  event  cannot  be  relied 
on  as  a  defense  to  creditor's  suit  for  payment  of  subscription. 
They  must  necessarily  be  matters  of  opinion  merely,  and  cannot 
be  misrepresentations.  "A  statement  made  by  an  agent  obtaining 
subscriptions  for  shares  in  a  railroad  company  to  the  effect  that 

.  87  Trinity     Valley     T.     Co.     v.  91  Garrison     v.     Technic,     etc. 

Stockwell,  81  S.  W.  793,  Tex:  Civ.  Works,  55  N.  J.  Eq.  708. 

App.  (1904.)  92,Nippenose   Mfg.    Co.    v.    Sta- 

88  Montgomery,  etc.  Co.  v.  Mat-  don,  68  Pa.  St.  256;  Bavington  v. 
thews,  77  Ala,  537,  54  Am.  Rep.  Pittsburgh,  etc.  R.  R.,  34  Pa.  St. 
60.  358.  • 

89  Stickel  V.  Atwood,  25  R.  I.  93  Crump  v.  XJ.  S.  Min.  Co.,  7 
456    (1903).  Gratt.    (Va.)    352;   Rives  v.  Mont- 

90  Montgomery,  etc.  Ry.  v.  Mat-  gomery,  etc.  Co.,  30  Ala.  92. 
thews,  77  Ala.  357.  94  Milwaukee,  etc.  Co.  v.  Schok- 

necht,   108   Wis.  457. 
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the  proposed  road  would  be  built  upon  a  certain  route  or  within 
a  certain  period  of  time,  would  not  render  a  subscription  made 
.upon  the  faith  of  it  voidable,  though  the  statement  be  made  with 
the  intention  to  deceive,  and  the  road  be  not  built  upon  the  route 
or  within  the  time  indicated."  °^  Statement  of  opinion  as  to 
when  the  works  will  be  completed,  that  the  enterprise  will  pay  cer- 
tain dividends,  and  like  expressions,  are  simply  conjectures  or 
prophecies  and  cannot  be  misrepresentations."" 

§  262.  Misrepresentations  by  a  promoter. — Misrepresenta- 
tions by  promoters  are  no  defense  to  a, subscription.'"'  Where  the 
promoter  is  acting  for  himself  only,  and  the  corporation  has  in 
no  way  become  a  party  to  the  fraudulent  misrepresentation,  it  is 
not  responsible,"'  but  if  the  promoter  was  acting  for  the  corpora- 
tion, or  accepts  the  benefits  of  the  subscription,  it  is  responsible 
for  the  representations  by  which  it  was  obtained."" 

§  263.  Misrepresentations  in  a  prospectus. — The  liability  of 
a  company  on  a  prospectus  is  very  strict.  Those  who  issue  a 
prospectus  holding  out  to  the  public  great  advantages  which 
would  accrue  to  persons  who  should  take  shares  in  a  proposed 
undertaking,  and  inviting  them  to  take  shares  on  the  faith  of  the 
representations  therein  contained,  are  bound  to  state  everything 
with  strict  and  scrupulous  accuracy,  and  not  only  to  abstain  from 
stating  a  fact  which  is  not  so^  but  to  omit  no  one  fact  within  their 
knowledge,  the  existence  of  which  may  in  any  degree  affect  the 
nature,  or  extent,  or  quality  of  the  privileges  and  advantages 
which    the    prospectus  holds    out  as  inducements  to  subscribe.' 

05  1  Mor.  Pri.  Corp.,  §  98.  Cited  ards,  17  Jur.  865;  Oakes  v.  Tur- 
in Jefferson  v.  Hewett  (1892),  95  quand,  L.  R.  2  H.  L.  App.  Cas. 
Cal.  535.  325 ;   Central  Ry.  Co.  v.'  Kisch,  L. 

98  Johnson     v.     National,     etc.  R.  2  H.  L.  99;   Heyman  v.  Euro- 

Assn.   (1900),  125  Ala.  465.  pean,   etc.   Ry.   Co.,    L.   R.   7   Eq. 

97  Oldham  v.  Mt.  Sterling  Imp.  154;  Hallows  v.  Fernie,  L.  R.  3 
Co.,  103  Ky.  529.  Eq.    520;    Blake's   Case,    34   Beav, 

98  Shick  V.  Citizens,'  etc.  Co.,  639.  In  a  recent  English  case,  a 
15  Ind.  App.  329,  57  Am.  St.  Rep.  company  which  was  incorporated 
230;  Praney  v.  Warner,  96  Wis.  on  the  25th  of  September,  1889, 
222.  issued   a  prospectus   on   the   27th 

99  Virginia.  Land  Co.  v.  Haupt,  of  the  same  month  representing 
90  Va.  533,  44  Am.  St.  Rep.  939;  that  certain  persons,  four  in  num- 
McDermott  v.  Harrison,  56  Hun.  ber,  were  the  directors.  S.,  on 
(N.  Y.)   640,  9  N.  Y.  Supp.  184.  the   27th  of  September,  1889,  ap- 

1  New  Brunswicik  &  C.  Ry.  Co.  plied  for  five  hundred  shares  on 

v.  Muggeridge,  3  L.  T.  Rep.  N.  S.  the  faith  of  the  statement  in  the 

681;   "Relief  from  Shares,"  44  L.  prospectus     that     these     persons 

T.  40;  Atlanta,  etc.  R.  Co.  v.  Hod-  were  directors,  and  on  the  1st  of 

nett,  36  Ga.  669;  Pulsford  v.  Rich-  October,  he  received  notice  of  al- 
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The  corporation  is  liable  where  a  subscription  is  made  by  one  re- 
lying upon  a  representation  in  a  prospectus,  authorized  by  the 
corporation  management,  if  the  representation  is  false,^  or  if  its 
statements  taken  together  give  a  false  and  fraudulent  impression 
as  to  existing  facts.'  "But  in  an  advertisement  of  this  description 
some  allowance  must  always  be  made  for  the  sanguine  expecta- 
tions of  the  promoters  of  the  adventure ;  and  no  prudent  man  will 
accept  the  prospects  which  are  always  held  out  by  the  origina- 
tors of  every  new  scheme,  without  considerable  abatement."* 

§  264.  Misrepresentations  by  suppression  of  the  truth. — 
If  the  corporation  issues  a  prospectus,  it  must  be  a  presentation  of 
the  material  facts,  so  full  as  not  to  be  misleading  by  omission  of 
other  important  facts.  It  must  not  be  the  half  truth  only,^  it  must 
"state  everything  with  strict  and  scrupulous  accuracy,  and  not 


lotment.  On  the  12tli  of  Novem- 
ber, 1889,  S.  took  out  a  summons 
to  have  his  name  removed  from 
the  register  of  shareholders,  and 
for  the  return  of  the  amount 
■which  he  had  paid  on  allotment, 
on  the  ground  that  the  statement 
in  the  prospectus  as  to  the'  direc- 
tors was  untrue.  It  appeared 
that  the  persons  named  in  the 
prospectus  as  directors  were  not 
directors  at  the  time  the  notice 
of  allotment  was  sent  out,  hut  the 
promoters  of  the  cpmpany  and 
acting  as  directors  under  the  pro- 
their  nominees  had  been  actually 
visions  of  the  articles  of  associa- 
tion, which  stated  that  the  first 
directors  were  to  be  named  by  a 
been  apponited  the  subscribers 
themselves  were  to  be  deemed  to 
be  and  to  have  power  to  act  as 
directors.  Some  of  these  subscrib- 
ers met  on  the  26th  of  September 
and  passed  resolutions  that  the 
prospectus  be  approved  and  is- 
sued, and  that  a  certain  agree- 
ment relating  to  payment  of  the 
preliminary  and  formation  ex- 
penses be  adopted;  and  on  the 
1st  of  October  they  held  another 
meeting  and  passed  resolutions 
for  the  allotment  of  shares,  and 
for  the  election  of  the  four  per- 
sons named  in  the  prospectus  as 


directors.  Two  of  the  elected  di- 
rectors did  afterwards  accept  the 
office  and  act,  but  one  never  ac- 
cepted at  all.  S.  swore  that  he 
applied  for  the  shares  believing 
that  the  persons  named  in  the 
prospectus  were  the  directors, 
and  that  he  would  not  have  ap- 
plied for  any  shares  in  the  com- 
pany if  he  had  known  that  they 
were  not  In  fact  directors.  The 
company  was  ordered  to  be  wound 
up  on  the  23d  of  November,  1889. 
The  court  held  that  the  prospec- 
tus was  false,  as  at  the  date  it 
was  issued  persons  other  than 
those  named  therein  were  acting 
as  directors,  and  that  S.  was  en- 
titled to  have  his  name  removed 
from  the  register  of  shareholders, 
and  to  prove  in  the  winding  up 
for  the  amount  paid  in  respect 
of  the  shares.  In  re  Johannes- 
burg Hotel  Co.,  Limited,  Sarle's 
Case  (Ch.  Dlv.  1890),  per  Chitty. 
J.,  8  Ry.  &  Corp.  L.  J.  197. 

=  Oakes  v.  Turquand,  L.  R.  2  H. 
L.  App.  325. 

3  Aaron's  Reefs  v.  Twiss,  A.  C. 
273. 

*  Venezuela     Central     Ry.     v. 
Kisch,  L.  R.  2  H.  L.  App.  99. 

B  "Walker     v.     Anglo-American, 
etc.  Co.,  72  Hun  (N.  Y.),  334. 
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only  abstain  from  stating  as  facts  that  which  is  not  so,  but  omit 
no  one  fact  within  its  knowledge  the  existence  of  which  might 
in  any  degree  affect  the  nature  or  extent  or  quality  of  the  priv- 
ileges and  advantages  which  the  prospectus  holds  out  as  induce- 
ments to  take  shares ;"°  as,  the  omission  to  state  the  price,  where 
it  was  extravagant,  for  the  corporate  property  described.''  Thus 
where  a  prospectus  statad  that  the  company  had  obtained  a  conces- 
sion from  a  foreign  government  to  make  a  railway,  when  in 
truth  the  company  had  contracted  to  purchase  the  concession  from 
another  company  for  a  large  sum,  this  was  held  to  be  a  material 
misrepresentation,  entitling  a-shareholder  to  have  his  purchase  of 
shares  set  aside.  The  Lord  Chancellor  stated  his  opinion  that  the 
public  who  were  invited  by  a  prospectus  to  join  in  any  new  adven- 
ture ought  to  have  the  same  opportunity  of  judging  of  everything 
which  had  a  material  bearing  on  its  true  character  as  the  pro- 
moters themselves  possessed.*  The  company  cannot  plead  that 
the  reports  were  intended  for  stockholders  alone.  The  law  holds 
that  the  report  is  known  and  intended  to  be  known  to  all  who  con- 
template becoming  stockholders.* 

§  265.  Misrepresentations  in  reports  to  stockholders. — A 
proposing  subscriber  has  a  right  to  rely  upon  reports  made  by 
corporate  officers  to  the  stockholders,  as  also  upon  printed  state- 
ments made  by  the  corporation  and  given  him  by  the  agent  to  in- 
duce subscription.^" 

§  266.  Parol  evidence  of  fraud  by  misrepresentations. — The 
general  rule  that  parol  representations  are  inadmissible  to  vary 
the  terms  of  a  written  agreement  of  subscription,^^  is  not  ap- 
plicable to  those  representations  which  amount  to  fraud  on  the 
part  of  the  company,  were  made  at  the  time  of  subscribing,  and 

6  New   Brunswick,    etc.    Ry.    v.  new  scheme,  without  considerable 

Muggeridge,  1  Dr.  &  Sm.  363.  abatement." 

^  Venezuela      Central      Ry.      v.  9  New   Brunswick,   etc.   Ry.   Co. 

Kisch,  L.  R.  2  H.  L.  App.  99.  v.   Conybeare,   9   H.  L.   Cas.   711; 

8  Venezuela  Ry.  Co.  v.  Kisch,  16  National  Exchange  Co.  v.  Drew, 
L.  T.  Rep.  N.  S.  500;  s.  c.  L.  R.  32  Eng.  Law  &  Eq.  1. 
2  H.  L.  App.  Cas  99,  where,  how-  10  Peterson  v.  People's  etc. 
ever,  it  was  said  that  representa-  Assn.,  124  Mich.  573. 
tlons  of  a  prospectus  are  to  be  n  Smith  v.  Plank  Road  Co.,  30 
taken  with  some  allowance  "for  Ala.  650;  Mississippi,  O.,  etc.  R. 
the  sanguine  expectations  of  the  Co.  v.  Cross,  20  Ark.  343;  Good- 
promoters  of  the  adventure;  and  rich  v.  Reynolds,  31  111.  490;  Con- 
no  prudent  man  will  accept  the  necticut  &  P.  Riv.  R.  Co.  v.  Bai- 
prospects  which  are  always  held  ley,  24  Vt.  465;  Ogilvie  v.  Knox 
out  by  the   originators  of  every  Ins.  Co.,  22  How.  380. 
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were  the  inducements  by  means  of  which  the  subscription  was  ob- 
tained." Parol  evidence  is  admissible  to  prove  fraudulent  mis- 
representations.^' In  such  cases,  however,  parol  evidence  is  not 
introduced  for  the  purpose  of  varying  or  contradicting  the  con- 
tract, but  to  show  that  no  contract  was  properly  formed.^* 

§  266a.  Effect  of  fraud.  Rescission  of  the  contract. — The 
same  rules  govern  the  effect  of  fraud,  practiced  in  the  procure- 
ment of  a  subscription  to  stock,  as  govern  other  contracts.  The 
subscriber  in  such  case,  upon  the  discovery  of  the  fraud,  may 
both  repudiate  the  contract  and  hold  the  responsible  person  lia- 
ble in  an  action  for  deceit.  "Contracts  of  this  description  be- 
tween an  individual  and  a  company,  so  far  as  misrepresentation 
or  suppression  of  the  truth  is  concerned,  are  to  be  treated  like 
contracts  between  any  two  individuals.  If  one  man  makes  a  false 
statement  which  misleads  another,  the  way  in  which  that  is  to  be 
treated  affords  the  example  for  the  way  in  which  a  contract  is  to 
be  treated  where  a  company  makes  a  false  statement  which  mis- 
leads an  individual."^"  Thus,  it  is  held  that  false  representations 
by  the  agent  of  a  railroad  corporation,  soliciting  subscriptions  for 
stock  from  persons  living  along  the  contemplated  route,  in  re- 
spect to  the  intended  location,  and  the  time  within  which  it  will 

12  Rives  v.  Montgomery  Plank  Waters,  34  Me.  369;  Connecticut, 
Road  Co.,  30  Ala.  92;  Martin  v.  etc.  R.  Co.  v.  Baxter,  32  Vt.  805; 
Pensacola  &  G.  R.  Co.,  8  Fla.  370;  Blodgett  v.  Morrill,  20  Vt.  509; 
Miller  v.  Wildcat  Gravel  Road  Co.,  Piscataqua  Perry  Co.  v.  Jones,  39 
57  Ind.  241;  Davis  v.  Dumont,  37  N.  H.  491;  Jewett  v.  Valley  Ry. 
Iowa,  47;  Kennebeck  &  P.  R.  Co.  Co.,  34  Ohio  St.  601;  Henderson 
V.  Waters,  34  Me.  369;  Water  Val-  v.  Railroad  Co.,  17  Tex.  560;  s.  c. 
ley  Manuf.  Co.  v.  Seaman,  53  67  Am.  Dec.  675;  New  York  Ex- 
Miss.  655;  Ellison  v.  Mobile  &  O.  change  Co.  v.  De  Wolf,  31  N.  Y. 
R.  Co.,  36  Miss.  572;  Piscataqua  273;  s.  c.  5  Bosw.  593;  Burrows 
Ferry  Co.  v.  Jones,  39  N.  H.  491;  v.  Smith,  10  N.  Y.  550;  Ellison 
Vreeland  v.  New  Jersey  Stone  Co.,  v.  Mobile,  etc.  R.  Co.,  36  Miss. 
29  N.  J.  Bq.  188;  Custar  v.  Titus-  572;  Walker  v.  Mobile,  etc.  R.  Co,. 
ville  Gas  &  Water  Co.,  63  Pa.  St.  34  Miss.  245;  Hester  v.  Memphis 
381;  East  Tennessee  &  V.  R.  Co.  '  R.  Co.,  32  Miss.  378;  La  Grange 
V.  Gammon,  5  Sneed  (Tenn.),  567;  R.  Co.  v.  Mays,  29  Mo.  64. 
Blodgett  V.  Morrill,  20  Vt.  509;  i^New  York  Exchange  Co.  v. 
Crump  V.  United  States  Mining  De  Wolf,  31  N.  Y.  273;  Jewett  v. 
Cp.,  7  Gratt.  352.  "Subscriptions  Valley  R.  Co.,  34  Ohio  St.  601; 
to  the  Capital  Stock  of  Corpora-  "Subscriptions  to  the  Capital 
tions,"  by  James  M.  Kerr  (1889),  Stock  of  Corporations,"  by  James 
6  Ry.  &  Corp.  L.  J.  422.  M.  Kerr  (1889),  6  Ry.  &  Corp.  L. 

13  Connecticut,    etc.    R.    Co.    v.  J.  422. 

Bailey,  24  Vt.   465;    s.  c.   58  Am.  le  Central  Railway   Co.,    etc.   v. 

Dec.  181;  Wight  v.  Shelby  R.  Co.,      Kisch,  L.  R.  2  H.  L.  99. 
16  B.  Mon.  5;  Kennebec  R.  Co.  v. 
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be  completed  to  a  particular  place,  are  not  fraudulent,  nor  avail- 
able as  a  defense  to  an  action  on  a  subscription  for  stock  made  on 
the  faith  of  them,  unless  known  by  the  agent  to  be  false,  and  made 
by  him  with  intent  to  deceive  ;^^  and  that  proof  of  the  promoters 
of  a  railroad  scheme  having  guaranteed  that  the  route  would  pass 
near  a  certain  tract,  and  of  its  having  deviated  therefrom,  will 
not  discharge  one  who  has  subscribed  in  reliance  on  that  state- 
ment, unless  a  fraudulent  intent  be  established.^^  A  court  of 
equity  will  not  release  a  subscriber  on  the  ground  of  fraud  when 
by  so  doing  other  subscribers  or  the  creditors  of  the -corporations 
would  be  injured  thereby.^"  And  one  who  has  been  induced  to 
subscribe  for  corporate  stock  by  fraudulent  representations  can- 
not recover  the  amount  paid  until  the  claims  of  creditors  of  the 
corporation  are  satisfied.^"  If  a  person  is  induced  by  the  fraudu- 
lent representations  of  the  promoter  of  a  corporation  to  subscribe 
for  shares  of  stock  in  the  corporation,  and  pays  his  subscription 
to  the  person  holding  the  office  of  treasurer,  he  cannot,  by  rescind- 
ing the  contract,  maintain  an  action  for  money  had  and  received 
against  the  other  shareholders,  even  if  the  incorporation  is  invalid, 
and  the  shareholders  are  partners. ^^  He  cannot  be  both  plaintiff 
and  defendant.  His  remedy,  if  upon  the  facts  he  is  entitled  to 
any,  is  by  an  action  of  tort  against  the  person  or  persons  who 
practiced  the  fraud  upon  him  ;  or,  by  a  bill  in  equity  to  rescind  the 
contract  of  partnership,  to  have  the  partnership  articles  cancelled 
as  to  him,  and  to  compel  those  who  practiced  the  fraud  to  repay 
the  money  and  to  make  further  compensation  and  indemnity,  if 
such  relief  is  necessary.^^  For.  the  promoters  are  liable  in  dam- 
ages for  misrepresentations  made  by  them.^'  The  purchaser  of 
worthless  stock  of  an  insurance  company  may  rescind  and  recover 
the  money  paid  to  the  owner  upon  discovery  of  the  fraud,  where 

17  Montgomery      Southern     Ry.  Ins.  Co.,  65  Ga.  649;  s.  c.  38  Am. 

Co.  V.  Matthews,  77  Ala.  357;  s.  c.  Rep.  841. 

54  Am.  Rep.  60;  Ex  parte  Ginger  21  Perry    v.    Hale     (1887),    143 

(1856),    5    Ir.    Ch.    174;    Western  Mass.  540. 

Bank  v.  Addle   (1867),  L.  R.  Sc.  22  perry    v.    Hale     (1887),    143 

App.   145,   and  cases  cited  supra,  Mass.  540,  542,  citing  Richards  v. 

§  257.  Todd,    127    Mass.    167;    Smith    v. 

isBraddock      v.      Philadelphia,  Everett,    126   Mass.    304;    Duff   v. 

Marlton,  etc.  R.  Co.,  45  N.  J.  363.  Maguire,   99    Mass.   300;    Rawlins 

3!)  Chubb  V.  Upton,  95  U.  S.  665;  v.  Wickham,  3  De  G.  &  J.  304;   2 

Miller    v.    Hanover    Junction    R.  Lindley  on  Partnership  (4th  ed.), 

Co.,  87  Pa.  St.  95;   Graff  v.  Pitts-  925,  927,  et  seq. 

burgh,  etc.  R.  Co.,  31  Pa.  St.  489.  23  Paddook    v.  Fletcher,    42  Vt. 

20  Turner  v.  Grangers'  Life,  etc.  389. 
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the  purchase  was  induced  by  fraudulent  misrepresentations  of  an 
executive  committee  of  directors.''*  Purchasers  of  stock  in  a  com- 
pany representing  itself  as  incorporated,  which  no  one  questioned, 
its  directors  conducting  its  business  as  that  of  a  corporation,  are 
not  charged  with  the  duty  of  investigating  whether  or  not  it  was 
incorporated.  Upon  discovery  that  it  was  not,  they  were  entitled  to 
rescind  the  contract  of  purchase. ^^  Where  other  subscribers  were 
induced  to  subscribe  by  the  subscription  of  a  person  upon  secret 
agreement  that  he  should  pay  only  half  as  much  for  his  stock  as 
the  others,  they  were  justified  in  rescinding  the  contract.^* 

§  267.  Waiver  of  irregularities.  Acquiescence  in  the  con- 
tract.— While  a  subscription  should  be  in  writing  9.nd  in  ac- 
cordance with  the  statutory  form,  if  one  be  prescribed,  there  are 
nevertheless  many  cases  in  which  the  liabilities  incident  to  a  reg- 
ularly made  subscription  have  been  imposed  by  implication  of 
law.^°^  Thus,  serving  as  a  director  of  a  company  is  an  implied 
subscription  for  the  necessary  qualification  shares.^"*  So,  too,  ac- 
cepting and  holding  certificates  of  stock,^*°  or  selling  or  transfer- 
ring the  shares,^^  attending  and  voting  at  corporate  meetings. 


24  L.  D.  Garrett  v.  Clark,  87  N. 
Y.  S.  579. 

25  Bolton  V.  Prather,  80  S.  "W. 
666,  Tex.  Civ.  App.   (1904). 

20  State  Bank  of  Indiana  v. 
Cook,  100  N.  W.  72  (Iowa,  1904), 
Mack  V.  Latta,  71  N.  E.  97,  178 
N.  Y.  525   (N.  Y.  1904). 

26a  Phiiladelphia,  etc.  R.  Co.  v. 
Cowell,  28  Pa.  St.  329;  s.  c.  70 
Am.  Dec.  128;  Wheeler  v.  Millar, 
90  N.  Y.  353;  Phoenix,  etc.  Co.  v. 
Badger,  67  N.  Y.  294;  s.  c.  6  Hun, 
293;  Dorris  v.  French,  4  Hun, 
292;    Hamilton,   etc.   Co.   v.   Rice, 

7  Barb.  ;159;  Kansas  City  Hotel 
Co.  V.  Hunt,  57  Mo.  126;  Upton 
V.  Tribilcock,  91  TJ.  S.  45;  Sanger 
V.  Upton,  91  U.  S.  56;  Chelten- 
ham, etc.  Ry.  Co.  v.  Daniell, -2  Q. 
B.  781;  Cromford,  etc.  Ry.  Co.'v. 
Lacey,  3  Younge  &  J.  80. 

26b  In  re  Bnglefield  Colliery  Co., 

8  Ch.  Div.  388;  De  Ruvigne's 
Case,  5  Ch.  Div.  306,  322;  Pear- 
son's Case,  5  Ch.  Div.  336;  Mc- 
Coy's Case,  2  Ch.  Div.  1;    Portal 


V  Emmons,  1  C.  P.  Div.  201,  664; 
Hay's  Case,  L.  R.  10  Ch.'  393; 
Luke's  Case,  L.  R..6  Ch.  469.  The 
mere  publication,  however,  of  a 
person's  name  as  one  of  a  board 
of  directors,  without  his  assent 
and  without  his  participating  in 
the  management  of  the  affairs  of 
the  corporation,  does  not  estop 
him  to  deny  that  he  is  a  share- 
holder in  an  action  against  him 
by  creditors  of  the  corporation. 
Hume  V.  Commercial  Bank,  9  Lea, 
728. 

26e  Hamilton,  etc.  Co.  v.  Rice,  7 
Barb.  157;  Lane  v.  Brainerd,  30 
Conn.  565;  Upton  v.  Tribilcock,  91 
U.  S.  45;  In  re  South  Mountain, 
etc.  R.  Co.,  7  Sawy.  30;  McLough- 
lin  V.  Detroit,  etc.  R.  Co.,  8  Mich. 
300;  Inter-Mountain,  etc.  Co.  v. 
Jack,  5  Mont,  568.  Of.  Clarke  v. 
Continental,  etc.  Co.,  57  Ind.  135, 
138. 

27  Everhart  v.  Westchester,  etc. 
R.  Co.,  28  Pa.  St.  339,  where  no 
cash   deposit   had   been  made. 
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either  in  person  or  by  proxy,'''  paying  calls,'''  or  paying  for  one 
of  the  shares  irregularly  taken,^"  accepting  dividends,''-  or  acting 
as  a  director,'^  operate  to  estop  a  person  from  denying  the  reg- 
ularity and  validity  of  an  alleged  subscription.''  And  in  general 
any  defense  to  the  subscriber's  liability  may  be  considered  as 
waived  by  acquiescence  or  delay  after  discovery  of  the  facts,'*  or 
by  an  act  indicating  a  clear  intent  to  abide  by  the  contract,  or  to 
pass  over  an  objection  thereto  which  might  have  been  made.'' 

§  268.  Recovery  of  deposits  upon  abandonment  of  the  con- 
tract.— In  case  of  the  withdrawal  of  a  member  from  a  com- 
pany the  questions  sometimes  arise  whether  he  is  entitled  to  be  re- 
imbursed for  deposits  made  by  him  in  furtherance  of  the  enter- 
prise, and  if  so,  whether  he  may  claim  the  wliole  amount  paid  in 
by  iiim  or  only  the  balance  remaining  after  deducting  his  pro 
rata  of  the  expenses  incurred.  It  seems  to  be  well  settled  in  re- 
spect of  the  first  of  these  questions  that  no  subscriber  to  a  pro- 


as Duffield  V.  Barnum,  etc.  Co. 
(1887),  64  Mich.  293;  Brie,  etc. 
Plank  Road  v.  Brown,  25  Pa.  St. 
156;  Buffalo,  etc.  R.  Co.  v.  Gifford, 
87  N.  Y.  294;  Rockville,  etc.  Co. 
V.  Van  Ness,  2  Cranch,  C.  C.  449. 
But  see  Stewart's  Case,  L.  R.  1 
Ch.  App.  574;  McCully  v.  Pitts- 
burg, etc.  R.  Co.,  32  Pa.  St.  25. 

29  Maltby  v.  Northwestern,  etc. 
R.  Co.,  16  Md.  422;  Mississippi, 
etc.  R.  Co.  V.  Harris,  36  Miss.  17; 
Inter-Mountain  Publishing  Co.  v. 
Jack,  5  Mont.  568. 

30  Bell's  Appeal  (1887),  115  Pa. 
St.  88. 

SI  Duffield  V.  Barnum,  etc.  Co. 
(1887),  64  Mich.  293.  Contra, 
Philadelphia,  etc.  R.  Co.  v.  Cow- 
ell,  28  Pa.  St.  329;  s.  c.  70  Am. 
Dec.  128,  where  demanding  a  divi- 
dend was  not  considered  a  waiver. 

32  Weinman  v.  Wilkinsburgh, 
etc.  Ry.  Co.  (1888),  118  Pa.  St. 
192;  Rice  v.  Rock  Island,  etc.  R. 
Co.,  21  111.  93;  Hunt  v.  Kansas, 
etc.  Co.,  11  Kan.  412;  Meadow  v. 
Gray,  30  Me.  547. 

83  But  see  Stewart's  Case,  L.  R. 
1  Ch.  App.  574,  where  merely  at- 
tending meeting,  and  Philadel- 
phia R.  Co.  V.  Cowell,  28  Pa.  St. 


329,  where  demanding  a  dividend, 
and  Greenville,  etc.  R.  Co.  v.  Cole- 
man, 5  Rich.  Li.  118,  and  McCully 
V.  Pittsburgh,  etc.  R.  Co.,  32  Pa. 
St.  25,  where  voting  by  proxy, 
were  not  considered  acts  sufficient 
to  amount  to  a  waiver. 

3*  Cf.  Schwanck  v.  Morris,  7  Rob. 
(N.  Y.)  658;  State  v.  Jefferson 
Turnpike  Co.,  3  Humph.  (Tenn.) 
305;,  City  Bank  v.  Bartlett,  71  Ga. 
797;  Sharpley  v.  Louth,  etc.  Ry. 
Co.,  2  Ch.  Div.  663;  Bhrlanger  v. 
Sombrero,  etc.  Co.,  3  App.  Cas. 
1218;  Peel's  Case,  L.  R.  2  Ch. 
App.  674;  Ashley's  Case,  L.  R. 
9  Eq.  Cas.  263;  Heyman  v.  Euro- 
pean central  Ry.  Co.,  L.  R.  7  Eq. 
Cas.  154. 

36  Chubb  V.  Upton,  95  U.  S. 
665;  Ogilvie  v.  Knox  Insurance 
Co.,  22  How.  380;  City  Bank  v. 
Bartlett,  71  Ga.  797;  Chaffin  v. 
Cummings,  37  Me.  76;  Ex  parte 
Briggs,  L.  R.  1  Eq.  Cas.  486; 
Scholey  v.  Central  Ry.  Co.,  L.  R. 
9  Eq.  266,  n.;  Ayres'  Case,  25 
Beav.  513;  May  v.  Memphis 
Branch  R.,  49  Ga.  109;  McCully 
V.  Pittsburgh,  etc.  R.  Co.,  32  Pa. 
St.  25. 
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jected  company  can  recover  his  money  on  the  ground  that  the 
consideration  for  his  subscription  has  failed,  until  the  formation 
of  the  company*  upon  the  terms  assented  to  by  him  has  been  aban- 
doned or  has  becohie  impracticable.^^  But  even  in  that  case,  if 
the  articles  of  association  or  the  preliminary  deed  signed  by  the 
member  authorize  the  promoters  to  defray  the  expenses  incident 
to  the  undertaking  out  of  the  deposits  paid  for  shares,  the  de- 
posits are  not  returnable.^'  And  although  the  plaintiff  may  not 
have  signed  any  such  deed,  yet  if  he  has  undertaken  to  sign  it, 
and  has  accepted  scrip  certificates  which  state  that  he  has  signed 
it,  he  is  held  to  have  authorized  the  application  of  his  deposits  in 
the  discharge  of  preliminary  expenses,  as  mentioned  in  the  deed.'^' 
And  the  same  rule  is  applied  where  the  authority  to  defray  pre- 
liminary expenses  out  of  the  deposits  was  conferred  by  the  terms 
of  the  letter  of  allotment,  and  not  by  any  deed  intended  for  exe- 
cution after  the  allotment  was  made.^^  But  it  would  seem  that  in 
the  absence  of  any  agreement  that  the  expenses  shall  be  defrayed 
out  of  the  sums  deposited,  the  whole  amount  is  returnable  upon 
the  abandonment  of  the  scheme.  In  a  leading  case  in  point,  the 
defendants,  in  circulars  published  by  them,  had  proposed  to  re- 
ceive subscriptions  of  ten  shillings  a  week  for  the  space  of  one 
year,  and  to  invest  these  subscriptions  and  to  divide  the  interest 
twice  a  year  equally  amongst  the  subscribers  or  the  survivors  of 
them.  The  plaintiff  subscribed  to  this  scheme,  but  there  not  being 
a  sufficient  number  of  other  subscribers,  nothing  was  ever  in- 
vested, and  the  defendants  came  to  a  resolution  to  proceed  with 
it  no  further,  and  to  return  to  each  subscriber  the  amount  of  his 
subscription,  less  a  percentage  for  expenses  incurred.  The  plaint- 
iff demanded  to  have  the  whole  amount  subscribed  by  him  re- 
turned, and  he  brought  an  action  against  the  defendants  for  its 
recovery  and  was  held  entitled  to  a  verdict.*" 

soLindley     on     Company    Law  ley    on    Company    Law    (5th    ed. 

(5th  ed.  1889),  29,  citing  Johnson  1889),  33. 

V.  Gosslett,  18  G.  B.  728;   s.  c.  3  ss  Clements  v.  Todd,  1  Ex.  268; 

C.  B.  N.  S.  569;  Wilson  v.  Church,  Lindley    on    Company   Law    (5th 

13  Ch.  Div.  1;  s.  c.  sub  nom.   Na-  ed.  1889),  33.    Cf.  Ashpitel  v.  Ser- 

ticual  Bolivian  Navigation  Co.  v.  combe,  5  Ex.  147;   Sibson  v.  Edg- 

Wilson,  5  App.  Cas.  176.  worth,  2  De.  G.  &  Sm.  73. 

37  Garwood  v.   Bde,   1   Ex.   264;  39  Jones  v.  Harrison,  2  Ex.  52: 

Willey    V.    Parratt,    3    Ex.    211;  Lindley    on    Company   Law    (5th 

Baird   v.   Ross,   2   Macqueen,    69;  ed.    1889),    33,    citing    Willey    v. 

>Vatts    V.    Salter,    10    C.    B.    477;  Parratt,  3  Ex.  211;  Baird  v.  Ross, 

Vane   v.   Cobbold,   1  Ex.   798;   At-  2  Macqueen,  61. 

l.inson  V.  Pocock,  1  Ex.  796;  Lind-  *o  Lindley     on     Company     Law 


§•269.] 


STJBSCEIPTIONS. 


379 


§  269.    Specific  performance  of  the  contract  of  subscription. 

As  has  been  said  above,  the  possession  of  a  stock  certificate  is  not 
necessary  to  tlie  ownership  of  shares;"  but  if  the  company  re- 
fuse without  just  cause  to  issue  a  certificate  to  a  subscriber  who, 
while  the  corporation  is  still  a  going  concern,  tenders  the  amount 
due  and  demands  the  certificate,  he  will  be  thereby  released  from 
liability  upon  his  contract,  even  as  against  corporate  creditors. *" 
The  established  rule  is  that  a  contract  for  the  sale  of  stock  will 
not  be  enforced  by  specific  performance  if  the  remedy  at  law  for 
damages  is  adequate,  but  it  is  otherwise  if  the  value  of  the  stock 
is  uncertain,  or  if  for  other  reason  a  decree  of  specific  perform- 
ance will  place  the  purchaser  in  a  better  position.*'  It  is  con- 
ceivable, however,  that  the  subscriber  may  not  desire  to  be  re- 
leased from  his  contract,  that  the  enterprise  niay  have  proven  suc- 
cessful and  that  he  may  seek  specific  performance  of  the  contract 
on  the  part  of  the  company,**  or  damages  for  his  exclusion  from 


(5th  ed.  1889),  30,  citing  Nockells 
V.  Crosby,  3  Barn.  &  C.  814,  recog- 
nized and  followed  in  Walstab  v. 
Spottiswoode,  15  Mees.  &  W.  501; 
Moore  v.  Garwood,  4  Ex.  681; 
Ashpitel  V.  Sereombe,  5  Ex.  l47; 
Coupland  v.  Challis,  2  Ex.  682; 
Owen  V.  Challis,  6  C.  B.  115;  Ward 
V.  Londesborough,  12  C.  B.  252; 
Mowatt  v.  Londesborough,  3  El. 
&  B.  307;  s.  c.  4  El.  &  B.  1. 

41  Vide  cases  cited  supra,  §  202 ; 
and  also  New  Albany,  etc.  R.  Go. 
V.  McCormick,  10  Ind.  499;  s.  c. 
71  Am.  Dec.  337,  n.;  Buffalo,  etc. 
R.  Co.  V.  Dudley,  14  N.  Y.  336, 
347;  Mitchell  v.  Beckman,  64  Cal. 
117.  But  see  York  v.  Passaic  Rol- 
ling Mill  Co.  (1887),  30  Fed.  Rep. 
471,  where  the  defendant  company 
having  drawn  up  a  certificate  of 
stock  to  plaintiff,  which  it  re- 
tained In  the  stock  book,  and  in- 
dorsed thereon  a  receipt  by  de- 
fendant for  plaintiff,  it  was  held 
that  the  certificate  was  never  de- 
livered so  as  to  confer  any  rights 
thereunder  on  plaintiff. 

42  Potts  V.  Wallace,  32  Fed.  Rep. 
272.  Under  the  eighth  section  of 
the  Mo.  Act  of  1851,  p.  268, 
amendatory  of  the  special  act  of 
the  Missouri  legislature  of  March, 


1849,  incorporating  the  Missouri 
Pacific  Railroad,  which  provides 
that,  when  payment  for  the  shares 
of  any  subscriber  shall  be  fully 
made,  the  president,  etc.,  shall 
deliver  certificates  for  the  amount 
of  stock  belonging  to  him,  no  cer- 
tificates can  be  demanded  by  a 
subscriber  until  the  whole  sub- 
scription is  paid.  Spurlock  v.  Mis- 
souri Pac.  Ry.  Co.  (1887),  90  Mo. 
199. 

43  Cushman  v.  Thayer,  Mfg.  etc. 
Co.,  76  N.  Y.  365,  32  Am.  Rep. 
315. 

■ti  As  to  measure  of  damages  in 
such  cases,  see  Van  Allen  v.  Illin- 
ois, etc.  R.  Co.,  7  Bosw.  515;  Bal- 
timore, etc.  Ry.  Co.  v.  Sewall,  35 
Md.  238.  Where  mines  were  con- 
veyed to  defendant  in  trust  to  or- 
ganize a  joint  stock  company  to 
develop  them,  the  grantors  to  re- 
ceive in  consideration  therefor  a 
proportion  of  the  stock  of  the 
company  after  a  certain  amount  of 
it  had  been  set  aside  for  a  work- 
ing capital,  it  was  held  that  when 
the  conrpany  was  organized,  and 
the  stock  had  been  set  apart  for 
the  working  capital,  the  grantors 
at  once  became  entitled  to  their 
shares,  and  could  not  be  made  to 
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the  benefits  resulting  from  the  successful  prosecution  of  the  busi- 
ness. There  are  circumstances  under  which  a  bill  in  equity  to  en- 
force specific  performance  of  the  contract  will  be  sustained  ;*^  but 
where  an  allotment  of  stock  has  been  disregarded  by  the  company 
•and  the  shares  issued  to  different  persons,  the  original  allottees 
cannot  enforce  specific  performance  if  the  injury  resulting  to  them 
can  be  adequately  compensated  for  by  a  judgment  at  law  for 
money  damages,*®   and   the   usual   remedy  is  by  an  action  in  as- 


wait  until  the  stock  set  apart  for 
working  capital  was  actually  sold; 
that  the  defendant  held  the  stock 
in  trust  for  such  grantors,  and 
that  the  statute  of  limitations 
could  not  begin  to  run.  Philes  v. 
Hickles  (Arizona,  1888),  18  Pac. 
Rep.  595,  annotated. 

*5  Ferguson  v.  Wilson,  L.  R.  2 
Ch.  77. 

18  In  a  recent  case  the  com- 
plaints alleged  that  they  and  cer- 
tain other  persons  agreed  to  or- 
ganize a  corporation  for  the  pur- 
pose 6f  operating  mines;  that  aft- 
erwards they  organized  a  mining 
company,  adopted  by-laws,  and 
elected  officers;  that  at  a  regular 
meeting  of  the  corporation  it  was 
agreed  that  the  capital  stock 
should  be  divided  among  the  dif- 
ferent members  thereof,  com- 
plaints to  receive  a  certain  num- 
ber of  shares.  Subsequently  com- 
plainants were  induced  to  resign 
from  the  board  of  directors  in 
order  to  let  in  other  investors; 
they  being  promised  that  their  in- 
.  terests  should  remain  the  same. 
Thereafter  they  were  excludefl 
from  the  meetings,  and  denied 
all  information  of,  the  affairs  of 
the  corporation.  A  new  distribu- 
tion of  the  stock  was  made, 
the  original  distribution  being 
disregarded,  and  the  shares  of 
stock  which  had  been  allot- 
ted to  complainants  were  al- 
lotted to  others.  They  prayed: 
"That  the  said  corporation  called 
and  known  as  the  'Pronteriza  Sil- 
ver Mining  &  Milling  Company,' 
by  and  through  its  proper  officers. 


may  be  compelled  to  deliver  to 
your  orator,  Robert  L.  Summer- 
lin,  11,750  shares  of  stock  in  said 
corporation,  and  to  your  orator, 
George  P.  Lupton,  15,000  shares  of 
the  stock  of  said  corporation,  be- 
ing in  the  aggregate  26,750  shares 
allotted  to  your  orators  by  said 
corporation  at  its  organization,  or, 
if  that  cannot  be  done,  by  rea- 
son of  the  sale,  transfer  hypoth- 
ecation, misappropriation,  or  any 
other  disposition  of  the  said 
shares  of  stock,  that  an  account 
may  be  taken,  by  and  under  the 
direction  of  this  honorable  court, 
concerning  all  the  corporate 
dealings  and  transactions  in  and 
about  the  sale,  transfer,  hypothe- 
cation or  misappropriation  of  the 
said  shares  of  stock  allotted  to  or 
agreed  to  be  distributed  to  your 
orators,  and. how  much  was  real- 
ized therefrom,  and  what,  if  any- 
thing, was  due  to  your  orators, 
and  what  dividends  have  been  de- 
clared or  profits  made  from  the 
sale  of  silver  ore  or  bullion;  and 
that  whatever  may  be  found  due 
to  your  orators  on  account  of  the 
said  26,750  shares  of  stock,  and  a 
proportionate  share  of  all  divi- 
dends and  profits  and  products 
may  be  decreed  to  your  orators, 
together  with  costs;  and  that  your 
orators  shall  have  such  other  and 
further  relief  as  the  nature  of 
their  case  may  require,  and  to 
your  honors  shall  seem  meet." 
To  this  bill  the  defendant  com- 
pany and  C.  B.  Lyma^i  demurred. 
The  court  sustained  the  demurrer 
and   held   that   their   allegations 
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sumpsit."  But  to  maintain  an  action  against  the  company  for  the 
value  of  the  shares  the  facts  must  clearly  show  a  contract  between 
the  parties — on  the  one  hand,  a  definite  offer  to  take,  and  on  the 
other,  an  aceptance  of  the  subscription.*^    Where  the  original  al- 


did  not  show  any  contract  on  the 
part  of  the  company  as  a  corpo- 
ration, nor  that  in  Its  corporate 
capacity  had  it  taken  part  in  the 
alleged  wrongful  acts,  and  it 
could  not  he  made  a  party  de- 
fendant to  an  action  to  compel  the 
issue  to  the  complainants  of  the 
shares  of  stock  originally  allotted 
to  them,  or  for  damages  in  case 
such  shares  could  not  be  used. 
Summerlin  v.  Fronteriza  Silver,  . 
etc.  Co.  (1890),  41  Fed.  Rep.  249; 
s.  c.  7  Ry.  &  Corp.  L.  J.  451,  456, 
where  Pardee,  J.,  said:  "Com- 
plainants' whole  cause  of  action 
seems  to  be  that  the  contract  to 
give  them  shares  was  violated, 
and  that  they  have  been  damaged 
thereby;  and  their  right  to  re- 
cover, if  they  can  recover  at  all', 
seems  to  be  limited  to  a  money 
decree,  making  a  case  where  a 
complete  remedy  at  law  can  be 
had,  for  the  damages  can  be  as 
well  ascertained  at  law  as  in 
equity.  See  Buzard .  v.  Houston, 
119  U.  S.  347,  and  the  cases  there 
cited." 

iT'Wyman  v.  American  Powder 
Co.,  8  Cush.  168;  Finley,  etc.  Co. 
V.  Kurtz,  34  Mich.  89.  Cf.  Swazy 
T.  Choate,  etc.  Co.,  48  N.  H.  200. 

48  In  Eldred  v.  Bell  Telephone 
Co.  (1887),  119  Ul  S.  513,  it  ap- 
peared that  in  1879  the  plaintiff 
undertook  to  acquire  the  right  to 
operate  telephone  exchanges  in 
Kansas  City  and  St.  Louis.  He 
was  to  secure  the  rights  of  the 
Kansas  City  Telephone  Exchange 
and  the  American  District  Tele- 
graph Company  Of  St.  Louis.  Ac- 
cordingly, he  organized  the  de- 
fendant company,  taking  in  four 
friends  as  stockholders.  Before 
their  stock  was  delivered,  an  ar- 
rangement  was   affected   for   the 


consolidation  of  the  American  Dis- 
trict Telegraph  Company  with  de- 
fendant, the  former  receiving  two 
hundred  and  fifty  shares  of  the 
stock  of  the  latter.  These  shares 
were  deducted  from  the  shares  of 
stock  previously  allowed  to  plaint- 
iff, who  had  charge  of  and  directed 
all  these  transactions;  but  subse- 
quently sued  the  defendant  on  an 
implied  contract  for  the  reason- 
able worth  of  the  two  hundred  and 
fifty  shares.  It  was  held,  how- 
ever, that  there  was  no  contract, 
the  allotting  of  the  two  hundred 
and  fifty  shares  to  the  American 
District  Telegraph  Company  be- 
ing simply  a  new  arrangement 
in  the  creation  of  defendant  and 
distribution  of  its  stock,  and  not. 
a  contract  between  defendant  and 
plaintiff  for  stock  of  that  amount. 
In  Thurber  v.  Crump  (1888),  86 
Ky.  408,  the  plaintiff  had  con- 
tracted with  another  to  assist  in 
selling  his  patent-right,  and  was 
to  receive  for  his  services  half  of 
the  amount  realized  above  a  speci- 
fied sum.  In  payment  for  the 
right,  certain  corporate  stock  was 
to  be  issued  to  the  owner  of  the 
right.  And  if  was  held  that  per- 
formance of  the  contract  by  plaint- 
iff would  merely  make  him  a 
creditor  of  the  owner  and  did  not 
confer  on  him  any  title  to  the 
stock  when  issued.  In  a  well- 
considered  Pennsylvania  case,  the 
plaintiff  agreed  to  put  money  in 
a  proposed  corporation,  certain  se- 
curity to  be  given  him,  and  he  to 
be  superintendent  for  five  years. 
He  subsequently  agreed  to  take 
corporate  stock  to  hold  as  secur- 
ity, with  the  option  of  purchas- 
ing it  out  of  the  dividends;  each 
share  to  be  transferred  as  paid 
for.    After  serving  two  years  as 
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lottees  have  no  community  or  privity  of  interest,  not  being  stock- 
holders in  the  defendant  company,  the  contract  with  each  com- 
plainant being  separate,  there  being  no  privity  in  the  considera- 
tion, a  demurrer  to  the  complaint  on  the  ground  of  misjoinder  of 
complainants  will  be  sustained.***  The  company  cannot  specifically 
enforce  in  equity  a  preliminary  contract  of  subscription  made  be- 
fore its  incorporation,  since  it  cannot  be  considered  a  party 
thereto,  but  it  may  bring  an  action  at  law  to  recover  damages  for 
its  breach."" 


superintendent  he  resigned.  Bach 
year  he  demanded  a  settlement, 
and  transfer  of  the  stock  due  him. 
And  it  was  held  that  he  exercised 
his  ,  option  in  purchasing  the 
stock,  and  that  it  was  not  affected 
by  his  resignation.  Appeal  of 
Goodwin  Gas  Stove  &  Meter  Co. 
(1888),  117  Pa.  St.  514;  s.  c.  2 
Am.  St.  Rep.  696.  In  a  Florida 
case  the  plaintiff  in  equity  com- 
plained that,  although  he  had 
been  an  original  incorporator  of 
a  certain  railroad  company,  the  di- 
rectors thereof  had  ignored  him  in 
the  distribution  of  stock,  and  had 
distributed  all  the  stock  among 
other  persons.  There  was  no  evi- 
dence that  the  persons  to  whom 
it  was  distributed  had  not  regu- 
larly subscribed  for  the  stock,  nor 
was  there  evidence  of  bad  faith  or 
fraud,  although  plaintiff  charged 


both.  It  was  held  that  the  plaint- 
iff showed  no  rights  in  the  prem- 
ises, and  that  it  was  nothing  to 
him  that  the  company  was  about 
to  acquire,  under  the  terms  of  its 
charter,  possession  of  lands 
granted  by  the  state  on  certain 
conditions  that  had  been  complied 
with,  he  showing  no  interest 
therein  except  as  aforesaid.  Brown 
v.  Florida  Southern  Ry.  Co.,  19 
Fla.  472. 

49  Summerlin  v.  Fronteriza  Sil- 
ver Mining  &  Milling  Co.,  41  Fed. 
Rep.  249;  s.  c.  7  Ry.  &  Corp.  L.  J. 
451. 

50  Thrasher  v.  Pike  County,  etc. 
R.  Co.,  25  111.  393;  Rhey  v.  Ebens- 
burg,  etc.  R.  Co.,  27  Pa.  St.  261. 
Cf.  Mt.  Sterling,  etc.  R.  Co.  v.  Lit- 
tle, 14  Bush,  429;  Ottawa,  etc.  R. 
Co.  V.  Black,  79  111.  93. 
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STOCK  HOW  ISSUABLE. 

§  270.  How  issuable  in  general. — Stock  may  be  issued  in 
payment  for  property  or  labor,  or  both.^  It  cannot  be  issued  for 
service  rendered  prior  to  incorporation,  where  the  statute  requires 
payment  in  cash  or  in  property.^  It  may  be  issued  for  property 
where  the  statute  requires  a  certain  percentage  to  be  paid  in  be- 
fore beginning  business.^  Where  subscription  to  a  specified  per- 
centage of  the  capital  stock  is  required  by  statute  to  be  paid  as  a 
condition  to  incorporation,  payment  cannot  be  accepted  in  prop- 
erty or  in  labor.*  After  the  charter  has  been  obtained  upon  pay- 
ment of  the  required  percentage  of  capital  stock  in  cash,  subscrip- 


1  Parwell  v.  Great  Western  T. 
Co.  (1896),  161  111.  522;  Woolfolk 
V.  January  (1895),  131  Mo.  620; 
Foster  v.  Belcher  &  Co.  (1893), 
118  Mo.  238;  Bristol,  etc.  Co.  v. 
Jonesboro,  etc.  Co.  (1898),  101 
Tenn.  545;  American  Tube  Co.  v. 
Hays  (1895),  165  Pa.  St.  489. 

2 Herbert  v.  Duryea  (1898),  34 
N.  Y.  App.  Div.  478. 


3  Fargasen  v.  Oxford,  etc.  Co. 
(1900),  78  Miss.  65;  La  Crosse, 
etc.  Co.  V.  Goddard  (Wis.  1902), 
91  N.  W.  Rep.  225;  McCandless 
v.  Inland,  etc.  Go.  (Ga.  1902),  42 
S.  B.  Rep.  449. 

*Boyd  v.  Peach  Bottom  Ry. 
(1879),  90  Pa.  St.  169. 


§  271. j  ISSDE   OF   STOCK.  385 

tion  to  any  part  of  the  remainder  may  be  payable  in  labor  or  prop- 
erty.^ Where  the  purchase  of  property  is  ultra  vires,  it  is  not  a 
valid  consideration  for  the  issue  of  stock.®  For  purposes  of  taxa- 
tion, stoclris  issued  when  it  is  subscribed.'  The  stock  ledger  is 
the  corporate  record  of  stock  at  any  time  owned  by  its  stockhold- 
ers, whereby  its  title  may  be  traced  to  the  original  issue,  and  the 
fact  shown  whether  it  is  subject  to  any  lien  in  favor  of  the  corpo- 
ration." In  England,  underwritten  stock  is  where  the  underwriter, 
in  advance  of  original  public  offer  of  the  stock,  agrees  with  the 
corporation  to  take  whatever  part  thereof  may  not  be  taken  by 
the  public." 

Subscription  for  stock  differs  from  sale. — Subscription  applies 
to  original  issue.^"  "Shareholder"  in  the  United  States  is  used 
interchangeably  with  stockholder,  to  mean  one  who  has  been  ac- 
cepted as  an  owner  of  stock.^^  Officers  of  the  corporation  include' 
the  directors,^^  and  the  attorney  of  the  corporation.^^  The  rights 
of  a  state  as  stockholder  in  a  corporation  do  not  differ  from  those 
of  any  other  stockholder.^* 

B. 

CERTIFICATE  OF  STOCK. 

§  271.  Certificate  of  stock  distinguished  from  the  stock  it- 
self.— A  certificate  of  stock  is  not  the  stock  itself,  but  is  the 
mere  evidence  of  the  ownership  of  the  stock,  and  of  the  stockhold- 
er's rights. ^^  "Stock  is  one  thing  and  certificates  another.  The 
former  is  the  substance  and  the  latter  is  the  evidence  of  it."  ^' 
"A  share  of  stock  in  a  corporation  consists  of  a  set  of  rights  and 
duties  between  the  corporation  and  the  owner  of  the  share.  These 
rights   and  duties  are  in  fact  and  law  quite  distinguishable  from 

5  Caley  v.  Philadelphia,  etc.  R.  12  United      States      v.      Means 

R.   (1S76),  80  Pa.  St.  363.  (1890),  42  Fed.  Rep.  599. 

8  Powell  V.  Murray  (1896),  3  N.  is  Matter  of  St.  Lawrence,  etc. 

Y.  App.  Div.  273.  R.  R.  (1892),  133  N.  Y.  270. 

'  American,    etc.    Co.    v.    State  i*  Southern  Ry.  t.  North  Caro- 

Board   (1894),  56  N.  J.  L.  389.  lina  R.  R.    (1897),   81  Fed.  Rep. 

8  Craig    V.    Hesperia,    etc.    Co.  595. 

(1896),  113  Cal.  7.  isHiggins  v.  Lansingh    (1895), 

»i?e  Licensed,  etc.  Assn.  (1889),  154    111.    301;    Peoples'    Bank    v. 

L.  R.  42  Ch.  D.  1.  Kurtz,  99  Pa.  St.  344. 

10  Bates    V.    Great    Western    T.  le  Hawley  v.  Brumagim,  33  Cal. 

Co.   (1890),  134  111.  536.  394. 

"State    V.    Ferris     (1875),    42 
Conn.  560. 
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the  certificates  and  the  power  to  transfer  those  rights  and  duties. 
The  certificate  is  evidence  that  the  person  therein  named  pos- 
sesses those  rights  and  is  subject  to  those  duties,  but  is  not  in 
law  the  equivalent  of  those  rights  and  duties.  They  are  muni- 
ments of  title,  but  not  the  title  itself,  much  less  the  real  property.^' 
In  form  and  execution  the  certificate  must  comply  with  the  by- 
laws.^* Omission  of  the  corporate  seal  does  not  invalidate  the  cer- 
tificate.^°  When  revenue  stamps  are  required  to  be  attached  they 
may,  if  omitted,  be  affixed  at  any  time.^"  When  the  certificate  is 
void  or  voidable,  the  corporation  may  sue  to  cancel  it  and  enjoin 
its  transfer.^^  Delivery  of  the  certificate  is  essential  to  its  issue.-^ 
The  corporation  is  bound,  upon  demand,  to  deliver  to  the  share-- 
holder  a  certificate  to  represent  the  stock  of  which  he  is  owner. '^^ 
Whether  or  not  the  shareholder  has  a  certificate  of  his  shares,  he 
may  transfer  his  stock,^*  receive  dividends,^"  and  vote.^°  The 
certificate  is  not  a  credit,  or  money,  or  a  security.^'^  It  is  not  a 
negotiable  instrument.  The  transferee  takes  it  subject  to  the 
equities  existing  against  the  assignor  or  transferer.^*  The  cer- 
tificates or  shares  of  stock  are  personal  property ;  they  are  simply 
the  evidence  of  the  shareholder'  interest  in  the  capital  stock,  which 
may  consist  in  whole  or  in  part  of  real  estate. ^^  The  stockholder 
has  a  right  to  receive  a  certificate  as  such  evidence,  but  it  is  not 
necessary  to  the  complete  ownership  that  any  certificate  shall  be 
issued.  A  subscriber  to,  or  purchaser  of  stock,  becomes  a  stock- 
holder, entitled  to  all  the  rights  and  subject  to  the  liabilities  of 
that  relation  to  the  corporation,  whenever  his  subscription  is  ac- 
cepted, or  the  purchase  of  stock  completed,  whether  any  certifi- 
cate is  issued  to  him  or  not,^"  and  whether  his  subscription  is  paid 


If  WInslow  V.  Fletcher,  53  Conn.  2*  First   Nat.   Bank.  v.   Gifford, 

390,  52  Am.  Rep.  122.  47  Iowa,  575. 

18  Titus  V.  Great  Western,  etc.,  25  Ellis  v.  Essex,  etc.  Bridge,  19 
61  N.  Y.  237.  Mass.  343. 

19  Halstead  v.  Dodge,   51  N.  Y.  26  Beckett  v.   Houston,   32    Ind. 
Sup.  Ct.  169;   Coddington  v.  Rail-  393. 

road,  103  U.  S.  409.  27Bridgeman  v.  City  of  Keokuk, 

20  Jones    V.    Western,    etc.    Co.  72  Iowa,  42 ;  Graydon  v.  Graydon, 
(Wash.  1902),  67  Pac.  586.  23  N.  J.  Law,  229. 

21  New    York,    etc.    R.    Co.    v.  28  Young  v.   South,   etc.  Co.,  85 
Schuyler,  34  N.  Y.  30.  Tenn.  189,  4  Am.  St.  Rep.  752. 

22  York  v.  Passaic  Rolling  Mill  29  Wilkes   Barre,   etc.    Bank    v. 
Co.,  30  Fed.  471.  Wilkes  Barre  (1902),  148  Pa.  St. 

23  Buffalo,  etc.  v.  Dudley,  14  N.  601. 

y.  336.  30  Payne   v.   Elliott    (1880),    54 

Cal.  339. 
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or  not.^^  But  the  corporation  must  issue  a  certificate  to  him  upon 
■demand.^^  Under  the  common  law  no  seal  to  the  certificate  is 
necessary.^^  Where  the  corporation  sells  shares  of  stock,  it  can 
maintain  no  action  for  the  price  until  it  has  issued  or  tendered  the 
certificate."  ^^ 

The  certificate  is  property. — The  certificate  itself  is  property, 
and  when  withheld  the  owner  may  recover  it  by  action  of  detinue 
•or  replevin,  or  may  recover  its  value  in  an  action  of  trover.^'' 
Where  no  certificates  have  been  issued,  an  oral  transfer  and  reg- 
istry upon  the  books  is  sufficient.^"  It  is  not  necessary  to  the  owner- 
ship of  stock  that  a  certificate  shall  have  been  issued  to  the  owner .^^ 
The  certificate  of  stock  is  the  muniment  of  the  shareholder's  title 
and  evidence  of  his  right.  It  expresses  the  contract  between  the 
corporation  and  his  co-shareholders  and  himself,  and  without  his 
assent  cannot  be  taken  away  from  him,  or  changed  as  to  him,  with- 
•out  his  prior  dereliction,  unless  the  power  is  reserved  in  the  first 
instance.  The  right  which  a  shareholder  gets  on  the  purchase  of 
his  shares  and  the  issue  to  him  of  the  certificate  therefor  is  a 
vested  right.^^ 

§  272.  Negotiability  of  stock  certificates. — The  weight  of 
■authority  denies  to  certificates  of  stock  the,  principal  character- 
istics of  negotiable  instruments,^"  and  it  is  denied  that  commercial 
usage  can  clothe  them  with  that  character.^"    On  the  other  hand, 

31  Wheeler  v.  Millar  (1882),  90  7  Am.  St.  Rep.  73;  Young  v. 
N.  Y.  353.  South  Tredegar  Iron  Co.    (1887), 

32  Rio  Grande  Cattle  Co.  v.  85  Tenn.  189;  s.  c.  4  Am.  St.  Rep. 
Burns  (1891),  82  Tex.  50.  752;    McNeil    v.    Tenth    National 

33  Coddington  v.  Railroad  Bank,  46  N.  Y.  325;  Mechanics' 
(1880),  103  TJ.  S.  409.  National  Bank  v.  New  York,  etc, 

34  Wood  Harvester  Co.  v.  Jeffer-  R.  Co.,  13  N.  Y.  599;  Cecil  Na- 
•son,   71  Minn.   367.  tional   Bank  v.   Watsontown,   105 

35Neiler   v.    Kelly,    69    Pa.    St.  TJ.   S.  17;    Pollard  v.  Vinton,   105 

403;    Daggett   v.   Davis,   53,  Mich.  U.  S.  5;  Weaver  v.  Barden,  49  N. 

■35.  Y.   286,    288;    Loeb   v.   Peters,    63 

so  Manchester     St.    Ry.     Co.   v.  Ala.    243;    Tiedman   v.    Knox,  ^  53 

Williams    (N.    H.    1904),    52   Atl.  Md.    612;    Sewall   v.   Boston,   etc. 

461;    Kiely   v.    Singleton    (1879),  Co.,'86  Mass.  277;  Barstow  v.  Sav- 

"27  Grants.  Ch.    (Can.)    220.  age,  etc.  Co.,  64  Cal.  391;   Weyer 

3'  California,    etc.   Hotel   Co.   v.  v.  Second  National  Bank,  57  Ind. 

Callender   (1892),  94  Cal.  120,  28  198,    208;    Mandlebaum   v.   North 

Am.  St.  Rep.  99.  American,   etc.   Co.,   4   Mich.   465, 

38  Kent    V.    Quicksilver   M.    Co.  473;    Emery    v.    Irving    National 

(1879),  78  N.  Y.  159.  ,  Bank,  25  Ohio  St.  360. 

30  Hawes     v.     Gas     Consumers'  4o  Shaw  v.    Spencer,   100  Mass. 

Benefit  Co.  (1890),  9  N.  Y.  Supp.  382;  Sherwood  v.  Meadow  Valley, 

490;    Bast  Birmingham  Land  Co.  etc.  Co.,  50  Cal.  417. 
V.  Dennis  (1889),  85  Ala.  565;  s.  c. 
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the  New  York  court  of  appeals  said  that,  though  not  negotiable 
in  form:  "Certificates  of  stock  are  treated  by  business  men  as 
property  for  all  practical  purposes.  They  are  sold  in  the  market, 
and  they  are  transferred  as  collateral  security  for  loans,  and  they 
are  used  in  various  ways  as  property.  They  pass  by  delivery 
from  hand  to  hand,  and  they  are  subject  to  larceny."  *^  And  the 
federal  court  said :  "It  is  a  well  known  fact,  that  stock  certificates 
frequently  circulate  in  places  far  remote  from  the  home  of  the  cor- 
poration by  which  they  were  issued ;  that  in  all  commercial  centers 
they  are  commonly  transferred  from  hand  to  hand  like  negotiable 
paper,  and  that  they  are  hypothecated  for  temporary  loans  by  a 
simple  indorsement  and  delivery  thereof, -the  latter  being  perhaps 
the  most  common  use  to  which  such  securities  are  put.  In  the 
great  majority  of  cases  when  stock  is  rherely  pledged  for  a  loan, 
no  record  of  the  transfer  is  made  on  the  books  of  the  corporation, 
and,  in  the  judgment  of  laymen,  the  making  of  such  a  record 
seems  to  be  a  needless  formality.  The  trend  of  modern  decisions 
has  been  to  encourage  the  free  circulation  of  stock  certificates  in 
the  mode  last  indicated,  on  the  theory  that  they  are  a  valuable  aid 
to  commercial  transactions,  and  that  the  public  interest  is  best 
subserved  by  removing  all  restrictions  against  their  circulation, 
and  by  placing  them  as  nearly  as  possible  on  the  plane  of  com- 
mercial paper."  "  Accordingly,  an  innocent  purchaser  for  value 
of  such  certificate,  indorsed  in  blank  by  the  owner,  and  stolen 
from  him  without  negligence  on  his  part,  acquires  no  ti^Je 
thereto.*^ 

Situs  of  the  corporation  determines  timt  of  the  certificate. — It 
is  held  that  the  situs  of  the  corporation  will  determine  the  situs 
of  the  stock  without  regard  to  the  location  of  the  certificates  for 
the  purpose  of  giving  jurisdiction  for  the  attachment  of  the 
stock.** 

Negotiability  of  stock  certificates  signed  in  blank.  Estoppel. — 
The  common  practice  of  passing  the  title  to  stock  by  delivery 
of  the  certificate  with  blank  assignment,  and  power  has  been  re- 
peatedly shown  and  sanctioned  in  cases  which  have  come  before 
our  courts.  Such  is  the  common  practice  in  the  city  of  New 
York,  and  the  rights  of  parties  holding  under  such  instruments 
are  fully  recognized  there  and  in  other  states.     Even  in  the  ab- 

41  Knox  V.  Eden,  etc.  Co.  (1896),  Dennis  (1889),  85  Ala.  565;  s.  c. 
148  N.  Y.  441.  7  Am.  St.  Rep.  73. 

42  Masury  v.  Arkansas  National  44  Young  v.  South  Tredegar  Iron 
Bank   (1899),  93  Fed.  Rep.  603.  Co.   (1887),  85  Tenn.  189;  s.  c.  4 

43  Bast  Birmingham  Land  Co.  v.  Am.  St.  Rep.  752. 
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sence  of  such  a  usage,  a  blank  transfer  on  the  back  of  the  cer- 
tificate to  which  the  holder  has  affixed  his  name  is  a  good  assign- 
ment, and  a  party  to  whom  it  is  delivered  is  authorized  to  fill  it  up 
by  writing  a  transfer  and  power  of  attorney  over  the  signature. 
As  between  the  parties,  the  delivery  of  the  certificate,  with  as- 
signment and  power  indorsed,  passes  the  entire  title,  legal  and 
equitable,  in  the  shares,  notwithstanding  that  by  the  charter  or  by- 
laws of  the  corporation  the  stock  is  declared  to  be  transferable 
only  on  its  books.  Such  provisions  are  intended  solely  for  the 
protection  of  the  corporation,  and  may  be  waived  or  asserted  at 
pleasure.  They  do  not  incapacitate  the  shareholder  from  parting 
with  his  interest.  His  assignment  not  on  the  books,  passes  the  en- 
tire legal  title  to  the  stock,  subject  only  to  such  liens  or  claims  as 
the  corporation  may  have  upon  it,  and  excepting  the  right  to  vote 
at  elections,  etc.*^ 

Although  certificates  of  stock  are  not  strictly  negotiable,  yet, 
where  they  have  been  assigned  in  blank,  with  an  irrevocable  power 
of  attorney,  the  rules  of  agency  and  estoppel  are  applied  so  as  to 
give  to  the  transaction  practically  the  same  effect  as  if  it  were  a 
transfer  of  commercial  paper,  for  it  is  held  that  where  such  an 
assignment  in  blank  has  been  made  it  amounts  to  a  representa- 
tion that  any  bona  Ude  purchaser  for  value  will  acquire  good  title, 
and  that  the  person  to  whom  it  is  delivered,  is  either  his  assignee 
or  his  agent.  It  offers  an  inducement  to  purchasers,  and  the  as- 
signor will  be  estopped  from  repudiating  the  consequences  of  his 
act.*®  Under  some  conditions,  simple  delivery,  without  indorse- 
ment of  any  kind,  operates  as  an  equitable  assignment,  and  inter- 
vening equities  will  be  defeated.*'  So,  when  executors  put  it  in 
the  power  of  one  of  their  number  to  dispose  of  stock  belonging 
to  their  testator's  estate,  and  he  pledges  it  to  secure  his  personal 
indebtedness,  accompanied  by  an  irrevocable  power  of  attorney, 

*5  McNeil   V.   Tenth  Nat.   Bank,  Markham,  6  Daly,  129 ;  West,  etc. 

(1871),  46  N.  y.  325,  7  Am.  Rep.  Co.'s  Appeal,  81  Pa.  St.  19;    Otis 

341;   New  York,  etc.  R.  R.^  Co.  v.  v.  Gardner,  105  111.  436;  Martin  v. 

Schuyler,  43  N.  Y.  41;   Kprtright  Sedgwick,  9  Beav.  333.       Contra: 

Y.  Buffalo  Bank,  20  Wend.  91.  As  to  the  English  rule  see  Taylor 

46  McNeil     V.     Tenth     National  v.  Great,  etc.  Ry.  Co.,  4  De  Gex  & 

Bank,  46  N.  Y.   325;    Rumball  v.  J.  559;  Donaldson  v.  Gillot,  L.  R. 

Metropolitan  Bank,   2   Q.  B.  Div.  3  Bq.  274. 

194;  Honold  v.  Meyer,  36  La.  Ann.  47  Burrall  v.  Bushwlck  R.  Co., 
585;  Strange  v.  Houston,  etc.  R.  "75  N.  Y.  211;  Walsh  v.  Sexton,  55 
Co.,  53  Tex.  162;  Dovey's  Appeal,  Barb.  251;  Allerton  v.  Lang,  10 
97  Pa.  St.  153.  Cf.  State  Bank  v.  Bosw.  362.  Cf.  Fraser  v.  Charles- 
Cox,  11  Rich.  Eq.  344;    Gulick  v.  ton,  11  S.  C.  486. 
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it  is,  if  it  passes  into  the  hands  of  a  third  party,  presumptive  evi- 
dence of  ownership,  and  when  all  the  indicia  of  ownership  have 
thus  been  conveyed  by  one  executor,  they  are  all  estopped  from 
asserting  title  to  the  stock  as  against  one  who  has  purchased  it  in 
good  faith  and  for  value.    It  is  upon  this  principle  that  the  rights, 
of  a  bona  fide  holder  rest,  and  not  upon  the  negotiability  of  the 
certificates.**   Under  this  application  of  the  rule  of  estoppel,  the 
title  of  an  innocent  purchaser  of  the  stock  for  value  comes  through 
the  acts  of  the  real  owner,  which  make  it  possible  for  any  one  to 
purchase  the  certificates  in  the  belief  that  his  vendor  is  vested  with 
title  and  authority  to  make  a  valid  and  effective  sale,  and  do  not 
depend  upon  the  rights  of  the  apparent  owner  in  any  degree.''" 
This  doctrine  has  been  so  extended  that  a  bona  Me  purchaser  of 
stock  for  value  is  protected  by  estoppel  in  almost  every  case  in 
which  he  would  be    as    the   holder  of  a  negotiable    instrument. 
Thus,  if  certificates  of  stock  are  transferred  with  the  assignment 
indorsed  in  blank,  and  with  an  irrevocable  power  of  attorney  to- 
have  the  transfer  recorded  on  the  books  of  the  company,  it  in- 
vests them  with  the  character  of  negotiable  paper  as  nearly  as 
can  be  done,^°  for  any  bona  fide-ho\der  for  value  may  then  fill  in 
the  blanks,  over  the  signature  of  the  assignor,  with  his  own  name 
as  assignee  and  as  attorney,  or  with  the  name  of  any  one  as  agent 
and  attorney  to  have    the    transfer    recorded  on  the  corporate 
books  f'^  and  the  person  so  authorized  by  the  indorsement  of  the 
certificates  may  make  the  demand  upon  the  company  for  the  issue 

*8Wood   v,    Smitli,    92    Pa.    St.  burgh  R.  Co.,  39  Md.  36;  Bridge- 

379;    Moore  v.   Metropolitarj  Nat.  port  Bank  v.  New  York,   etc.  R. 

Bank,  55  N.  Y.  41;   iMatthews  v.  Co.,    30   Conn.   231,    275;     Wood's 

Massachusetts  National   Bank,    1  Appeal,  92  Pa.  St.  379;  Wood's  Ry. 

Holmes,  396;    Fatman.v.  Lobach,  Law,  §  95. 

1    Duer,    354;    Mount   Holly,    etc.  si  Cutting  v.  Damerel,  88  N.  Y. 

Co.  V.   Ferrie,  17  N.  J.  Bq.  117;  410;  Holbrook  v.  New  Jersey  Zinc 

Walker  V.  Detroit  Transit  Ry.  Co.,  Co.,    57    N.    Y.    616,    623;     Kort- 

47  Mich.  338,  347;  Ex  parte  Sar-  right    v.    Buffalo,    etc.    Bank.    20 

gent,  L.  R.  17  Bq.  273;   Rumball  Wend.  91;   Pennsylvania  R.  Co.'s 

V.  Metropolitan  Bank,  2  Q.  B.  Biv.  Appeal,  86  Pa.  St.  80;   Matthews 

194.     Cf.  Briggs  v.  Massey,  42  L.  v.    Massachusetts    Nat.    Bank,    1 

T.  49.  Holmes,  396;   Bridgeport  Bank  v. 

49  McNeil  V.  Tenth  Nat.  Bank,  New  York,  etc.  R.  Co.,  30  Conn. 
46  N.  Y.  325.  231;  Broadway  Bank  v.  McElrath, 

50  Duke  V.  Cahawba,  etc.  Co.,  10  13  N.  J.  Bq.  24;  Walker  v.  Detroit 
Ala.  82;  s.  c.  44  Am.  Dec'  472;  Transit  Ry.  Co.,  47  Mich.  338;  Or- 
Lanier  v.  Bank,  11  Wall.  369,  377;  tigosa  v.  Brown,  47  Li.  J.  Ch.  168; 
McNeil  V.  Tenth  National  Bank,  Ex  parte  Sargent,  L.  R.  17  Eq. 
46  N.  Y.  325;  Leitch  v.  Wells,  48  273;  In  re  Barned's  Banking  Co., 
N.  Y.  585,  613;  Tome  v.  Parkers-  L.  R.  3  Ch.  105. 
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of  new  certificates  to  the  assignee  so  denominated.''^  A  certificate 
indorsed  in  blank  may  pass  through  a  series  of  hands  in  the  course 
of  business  with  the  blanks  unfilled,  and  each  bona  fide  holder 
into  whose  possession  it  comes  may  fill  the  blanks  in  the  manner 
indicated,  and  in  pursuance  of  the  power  require  the  corporation 
to  register  the  transfer,  either  himself  or  through  such  agent  as 
he  may  designate."  Such  a  power  of  attorney  is  not  revoked  by 
the  death  of  the  person  who  executed  it.^*  One  who  sells  certifi- 
cates of  corporate  stock  does  not  thereby  impliedly  warrant  that 
the  company  by  which  they  were  issued  is  a  corporation  de  jure. 
It  is  sufficient,  so  far  as  any  implied  warranty  is  concerned,  if 
they  are  issued  by  a  corporation  de  facto.^^ 

C. 

BONA    FIDE    PURCHASER. 

§  273.  Bona  fide  purchaser  of  stock. — A  certificate  of  stock 
is  not  a  negotiable  instrument,  but  a  bona  Me  purchaser  may,  by 
operation  of  the  law  of  estoppel,  take  it  free  from  equities  of 
previous  holders,  who  have  enabled  persons  to  sell  it  to  the  pur- 
chaser who  has  given  value  for  it,  before  he  knew  of  any  defect 
in  the  seller's  title.^°  The  general  rule  of  law  respecting  bona 
fide  purchasers  of  commercial  paper  for  value,  before  maturity, 
are  applied  to  stock  and  corporate  securities  so  far  as  their  pe- 
culiar nature  will,  admit.  Although  corporate  bonds  may  have 
been  wrongfully  put  into  circulation,  a  purchaser  in  good  faith, 
ignorant  of  the  circumstances,  may  enforce  their  payment.*^  Ac- 
cordingly, where  a  corporation  was  authorized  to  issue  bonds  se- 
cured by  mortgage  to' the  amount  of  two-thirds  of  its  capital  paid 
in,  and  it  issued  bonds  to  an  amount  less  than  two-thirds  of  its 
authorized  capital>  but  much  more  than  the  amount  paid  in,  the 
bonds  were  enforceable  in  the  hands  of  bona  fide  holders.'**    So 

52  Commercial    Bank    v.    Kort-  56  Hayden  v.  Charter  Oak,   etc. 

right,    22    Wend.    348;     Dunn    T.  (1893),  63  Conn.  142. 

Commercial  Bank,  11  Barb.  580;  57  De  Kay  v.  Voorhls,  36  N.  J. 

Bridgeport  Bank  v.  New  York,  etc.  Eq.  37 ;  Hackensack  Water  Co.  v. 

R.  Co.,  30  Conn.  231.                        '  De  Kay,  36  N.  J.  Bq.  548;  Pearce 

oaKortright      V.     Buffalo,     etc.  v.  Madison  R.  Co.  (1858),  21  How. 

Bank,  20  Wend.  91;  affirmed  in  22  442;   Grand  Rapids,  etc.  R.  Co.  v. 

Wend.   348;    Leavitt  v.   Fisher,   i  Sanders,    17   Hun,    552;    Webb   v. 

Duer,  1.  Heme  Bay  Commissioners,  L.  R. 

54  Leavitt  v.  Fisher,  4  Duer,  1.  5  Q.  B.  642. 

BBHarter  v.  Elzroth  (1887),  111  os  Hackensack  Water  Co.  v.  De 

Ind.  159.  Kay,  36  N.  J.  Eq.  548.    Ace.  Ells- 
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in  respect  of  stock  certificates,  if  the  owner  indorses  them  in 
blank,  and  puts  them  in  the  hands  of  a  broker  6r  agent,  who  sells 
or  pledges  them  in  fraud  of  the  owner's  rights,  he  nevertheless 
cannot  reclaim  them  from  an  innocent  holder  for  value. ^°  A  bona 
fide  purchaser  of  a  certificate  from  defendant  before  levy  of  at- 
tachment or  execution  in  a  suit,  is  entitled  to  retain  the  stock."* 
The  assignee  thereof  takes  them  subject  to  all  equities  existing 
against  the  assignor."^  If  the  company  transfers  the  shares  to 
the  indorsee  of  the  certificate  after  notice  of  an  adverse  claim,  it 
does  so  at  its  own  peril.°^  They  are  said  to  be  of  the  nature  of 
quasi  negotiable  instruments,  mere  evidences  of  ownership."^  Yet, 
while  not  within  the  category  of  negotiable  instruments  as  defined 
by  the  law  merchant,  like  warehouse  receipts  and  bills  of  lading, 
they  frequently  convey  as  good  a  title  as  though  they  were  actually 
negotiable.**    This  title  is  grounded  in  estoppel. 


worth  V.  St.  Louis,  etc.  R.  Co.,  98 
N.  y.  553.  And  wliere,  under 
statutory  authority,  certain  mort- 
gage bonds  were  issued  by  a  water 
company,  and  taken  by  the  con- 
tractors who  built  the  company's 
works,  In  part  payment  therefor, 
and  the  company's  property  and 
franchises  were  afterwards  bought 
by  the  contractors,  who  reorgan- 
ized the  company  and  conveyed 
the  property  and  franchises  to  the 
new  company,  the  contractors  and 
both  companies  were  estopped 
from  alleging  any  invalidity  in 
the  execution  or  delivery  of  the 
bonds,  in  the  hands  of  assignees 
of  the  contractors,  or  want  of 
power  of  the  old  company  to  issue 
them.  Be  Kay  v.  Voorhis,  36  N. 
J.  Eq.  37. 

B9  Burton  v.  Peterson,  12  Phila. 
397.  But  one  who  takes  it  for 
an  antecedent  debt  due  him  from 
the  broker  or  agent  is  not  such  a 
holder  for  value.  Burton  v.  Pe- 
terson, 12  Phila.  397.  Where, 
however,  one  takes  stock  in  satis- 
faction of  a  debt  due  him  from 
the  equitable  owner  thereof,  the 
legal  title  to  the  stock  being  in 
another,  the  creditor  becomes  the 
Tyona  fide  purchaser  of  the  stock, 
and    will    be    protected    as    such. 


Thurber  v.  Crump  (1888),  86  Ky. 
408. 

CO  Smith  V.  American  Coal  Co. 
(1873),  7  Lans.  317. 

«i  Young  V.  South  Tredegar  Iron 
Co.,  85  Tenn.  189. 

62  Hawes     v.     Gas     Consumers*  ■ 
Benefit  Co.   (1890),  9  N.  Y.  Supp. 
490. 

63  Lanier  v.  Bank,  11  Wall.  369; 
Johnson  v.  Lafflin,  103  U.  S.  800; 
Shaw  V.  Railroad  Co.,  101  TT.  S. 
504;  McAllister  v.  Kuhn,  96  U.  S. 
89;  Black  v.  Zacharie,  3.  How. 
483;  Hubbell  v.  Drexel,  11  Fed. 
Rep.  115;  Stollenwerck  v.  That- 
cher, 115  Mass.  224;  Shaw  v.  Spen- 
cer, 100  Mass.  382;  Campbell  v. 
Morgan,  4  Bradw.  100;  Wood's 
Appeal,  92  Pa.  St.  379;  Finney's 
Appeal,  59  Pa.  St.  598;  Prall  v. 
Tilt,  27  N.  J.  Eq.  393;  Broadway 
Bank  v.  McBlrath,  13  N.  J.  Eq. 
24;  First  National  Bank  v.  North- 
ern R.  Co.,  58  N.  H.  203;  Burton 
V.  Patterson,  12  Phila.  397;  Con- 
ant  V.  Seneca  County  Bank,  1 
Ohio  St.  298.. 

64  McNeil  V.  Tenth  National 
Bank,  46  N.  Y.  325;  New  York, 
etc.  R.  Co.  V.  Schuyler,  34  N.  Y. 
30;  Mechanics'  Bank  v.  New  York, 
etc.  R.  Co.,  13  N.  Y.  599;  Weaver 
V.  Barden,  49  N.  Y.  286;   Ross  v. 
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D. 

LOST  OR  STOLEN  STOCK. 

§  274.  Lost  or  stolen  certificate  of  stock. — The  true  owner 
of  shares  of  stock  from  whom,  without  his  fault  or  negligence, 
they  have  been  stolen,  loses  no  right  in  them  even  against  one 
who,  in  good  faith  and  for  value,  buys  them  from  the  theif,  they 
having  been  regularly  indorsed  by  a  former  owner,  in  whose 
name  they  stand  on  the  corporation  books.°°  The  bona  fide  pur- 
chaser of  a  stolen  certificate  indorsed  in  blank  is  not  protected.*" 
But  after  registery  and  sale  of  the  certificate,  the  transferee  is  pro- 
tected in  his  possession.''^  The  loser  of  the  certificate  may  have 
new  certificates  issued  only  upon  clear  proof  of  loss  or  upon  giv- 
ing bond  of  indemnity  to  the  corporation.'*  It  has  likewise  been 
held  that  even  where  the  corporation  was  without  fault  and  the 
stolen  certificates  were  purchased  in  good  faith,  the  real  owner's 
rights  would  not  be  defeated.'^  But  when  such  a  transfer  is  reg- 
istered, the  parties  to  the  registration  being  ignorant  of  the  fact 
that  it  has  been  stolen,  the  innocent  purchaser  so  registered  is 
entitled  to  assert  his  right  to  the  stock.'^"  Where  one  to  whom 
certificates  of  stock  were  issued,  alleges  that  they  have  been  lost, 
the  corporation  will  not  be  compelled  to, issue  new  ones  in  lieu 
thereof  without  requiring  him  to  give  a  bond  of  indemnity  ac- 
cording to  its  by-laws,  where  the  lapse  of  time  since  their  alleged 
loss  is  not  so  great  as  to  exclude  danger  of  their  reappearance."^ 

South  Western  R.  Co.,  53  Ga.  514;  esRnox  v.  Eden,  etc.  Co.  (1896), 

First  Nat.  Bank  v.  Bryce,  78  Ky.  148  N.  Y.  441. 

42;    Strange   v.   Houston,   etc.   R.  67  Searlett  v.  Ward    (1893),   52 

Co.,    53    Tex.    162;    Duke    v.    Ca-  N.  J.  Eq.  197. 

hawba,  etc.  Co.,  10  Ala.  82;   State  ss  Guilford  v.  Western  Union  T. 

V.  North  Louisiana  R.  Co.,  34  La.  Co.  (1890),  43  Minn.  434. 

Ann.  947;   Smith  v.  Crescent  City  «!>  Telegraph   Co.   v.   Davenport, 

Co.,  30  La.  Ann.  378.  97  U.  S.  369. 

66  Sherwood  v.  Meadow  Valley,  70  Mandlebaum  v.  North  Amerl- 

etc.    Co.,    50   Cal.   412;    Brown   v.  can,  etc.  Co.,  4  Mich.  465.     In  one 

Hartford    Fire    Ins.    Co.,    42    Md.  case  this  was  held  even  when  the 

384;  Buffalo,  etc.  Co.  v.  Alberger,  transferee  had  notice  of  the  facts. 

22  Hun,  349;   Barstow  v.  Savage,  State  v.  New  Orleans,  etc.  Co.,  25 

etc.  Co.,  64  Cal.  388;  s.  c.  49  Am.  La.  Ann.  413. 

Rep.  705,  substantially  overruling  71  Guilford    v.    Western    Union 

Winter   v.    Belmont,    etc.    Co.,    53  Tel.  Co.,  43  Minn.  434,  46  N.  W. 

Cal.  428.     Cf.  Anderson  v.  Nicho-  Rep.  70;  N.  Y.  Laws  of  1890,  ch. 

las,  28  N.  Y.  600;  Aull  v.  Colket,  564,   §   51;    Galveston  City  Co.  v. 

33  Leg.  Intell.  44;   Biddle  v.  Bay-  Sibley,  56  Tex.  269.    Gf.  Greenleaf 

ard,  13  Pa.  St.  150.  v.  Ludington,  15  Wis.  558. 
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In  New  York  the  owner  of  lost  or  stolen  certificates  may  compel 
the  issuance  of  new  certificates,  when  the  corporation  refuses  to- 
do  so,  by  petitioning  the  supreme  court,  which,  upon  due  proof 
that  the  petitioner  is  the  lawful  owner,  will  make  an  order  directing 
the  corporation  to  issue  new  certificates.  The  proceedings  are  had 
upon  an  order  to  show  cause.'^  In  a  noted  case  in  Colorado  ''^ 
it  was  said  that  certificates  of  stock  are  assignable,  and  pass  from 
hand  to  hand  by  indorsement,  as  bills  of  exchange  and  promissory 
notes  pass,  a  proposition  which  appears  to  be  exactly  the  reverse 
of  the  law  as  stated  in  the  authorities  cited  in  the  last  section.  It 
is  qualified,  however,  by  the  further  statement  that  an  innocent 
purchaser  for  value  will  hold  them  against  the  true  owner  where 
the  latter  has  placed  it  in  the  power  of  the  assignor  to  perpetrate 
a  fraud  upon  the  innocent  assignee.  So  qualified,  it  is  probable 
that  the  proposition  may  be  accepted  as  the  law,  and  this  view  i& 
further  fortified  by  the  fact  that  the  case  of  Lanier  v.  Bank  ^*  is 
cited  as  authority,  in  which  Justice  Davis,  who  delivered  the  opin- 
ion of  the  court,  said  that  certificates,  "although  neither  in  form 
or  character  negotiable  paper,  approximate  to  it  as  nearly  as  pos- 
sible." ''^  In  a  still  more  recent  case  in  Alabama  it  is  said  that 
while  the  certificates  of  stock  are  not  negotiable  instruments  when 
indorsed  in  blank,  they  are  nevertheless  intended  to  pass  from 
hand  to  hand  by  delivery ;  and  a  bona  Me  purchaser  of  certificates 
of  stock,  upon  which  a  power  of  attorney,  authorizing  their  trans- ' 
fer  to  any  person,  is  indorsed  "by  the  person  in  whose  name  the 
certificates  were  issued,  and  who  was  the  last  registered  stock- 
holder, takes  them  relieved  of  a  trust  existing  back  of  the  regis- 
try, though  the  transfer  to  the  purchaser  is  not  registered.'" 

Certificates  indorsed  in  blank. — The  rule  as  to  negotiable  notes 
when  indorsed  in  blank  and  then  lost  or  stolen,  that  a  bona  -fide 
purchaser  is  protected  against  the  I'oser,  seems  not  to  apply  to  cer- 

72  N.  Y.  Laws  of  1890,  ch.  564,  ages  of  trade,  that  tlie  indorse- 
§§  50  and  51.  ment  of  the  certificates  Invests  the 

73  Supply  Ditch  Co.  v.  Elliott  assignee  with  the  legal  title  to 
(1887),  10  Colo.  327;   s.  c.  3  Am.,  the  interest  so  assigned  as  against 

•  St.  Rep.  586.  all  persons  except  the  corporation. 

74  11  "Wall.  369.  It  was  ruled  that  a  tona  fide  pur-  ' 

75  In  Mills  V.  Townsend,  109  chaser,  through  mesne  convftyan- 
Mass,  115,  it  is  said  that  while  a  ces,  starting  from  a  trustee  who 
transfer  of  shares  by  an  assign-  sells  the  stock  in  breach  of  trust, 
ment  of  the  certificates  can  be  ef-  is  protected. 

fective   only   between  the  parties  76  Winter    v.    Montgomery    Gas 

to    the    assignment,    it    has    been      Light  Co.    (1890),  8  Ry.  &  Corp. 
held,  in  accordance  with  the  us-      L.  J.  244. 
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tificates  of  stock.  To  that  extent  they  are  not  negotiable.  In  the 
absence  of  negligence,  the  owner  may  recover  such  a  certificate 
from  a  bona  Me  purchaser;'^  and  the  latter  cannot  compel  the 
corporation  to  recognize  him  as  a  stockholder.'*  The  rule  in 
such  case  is,  that  the  corporation  must  issue  to  the  loser  a  new 
certificate  upon  his  giving  a  bond  of  indemnity  to  tlje  corpora- 
tion against  any  liability  to  a  possible  legal  holder.'^  The  pur- 
chaser of  a  certificate  of  stock,  it  not  being  negotiable  paper,  al- 
though indorsed  in  blank  by  the  owner,  where  no  question  arises 
under  the  registration  laws,  acquires  no  better  Hitle  to  the  stock 
than  his  vender  had,  in  the  absence  of  all  negligence  on  the  part 
of  the  owner  or  his  authority  to  make  the  sale.  A  bona  fide  as- 
signee, with  full  power  to  transfer  the  stock,  takes  the  certificate 
subject  to  the  equities  which  existed  against  his  assignor.*" 


IRREGULARLY  AND    FRAUDULENTLY    ISSUED    STOCK. 

§  275.  Overissue  of  stock.  Charter  may  be  forfeited. — Ad- 
ditional stock  issued  without  authority  is  void ;  the  holder  of  cer- 
tificates therefore  has  no  rights  as  shareholder,  and  cannot  vote ; 
and  so  is  void  any  agreement  to  make  such  issue,  or  in  pursuance 
of  it.*^  Such  new  stock  does  not  affect  the  validity  of  the  orig- 
inal stock.*^  The  validity  of  irregularly  issued  stock  is  based 
upon  its  analogy  to  the  case  of  a  de  facto  corporation.*^  If  a  cor- 
poration is  authorized  by  law  to  increase  its  capital  stock,  upon 
complying  with  tertain  prescribed  forms  or  conditions,  and  the 

7T  Anderson  v.  Nicholas,   28  N.  ing  Co.,  64  Cal.  388 ;  Willey  v.  Sar- 

Y.   600;    Barstow  v.   Savage  Min.  gent,  14  "Am.  Dec.  427,  note. 

Co.,  64  Cal.  388;   Bangor,  etc.  Co.  si  New  York,  etc.  Co.  v.  Sohuy- 

V.   Robinson,   52   Fed.   520;    Knox  ler,  34  N.  Y.  30. 

V.  Eden,  etc.  Co.,  148  N.  Y.  441,  82  Byers  v.  Rollins,  13  Colo.  22. 

51  Am.  St.  Rep.  700.  as  Scovlll  v.  Thayer,   105   U.    S. 

78  Sherwood  v.  Meadow,  etc.  Co.,  143;  Chubb  v.  Upton,  95  V.  S.  667, 

50  Cal.  412.  where  it  is  said  that  "if  it  be  con- 

70  Galveston  City  Co.  v.  Sibley,  ceded  that  Its'  increased  stock  is 

56  Tex.  269;   Guilford  v.  Western,  but   de   facto,   and   that   it   could 

Union  Tel.  Co.,  43  Minn.  434.  have  been  anulled  or  suppressed 

80  East  Birmingham  v.  Dennis  by  the  action  of  the  attorney-gen- 
(1888),  85  Ala.  565,  2  L.  R.  A.  eral  as  acting  under  an  irregular 
836,  7  Am.  St.  Rep.  75;  Mechanics'  organization,  the  defendant  de- 
Bank  v.  Railroad  Co.  (1856),  13  rives  no  aid  from  the  admission. 
N.  Y.  599;  Shaw  v.  Spencer,  100  The  cases  cited  are  clear  to  the 
Mass.  382;  Sewall  v.  Water  Power  point  that  he  cannot  make  the 
Co.,  4  Allen,  282;  Barstow  v.  Min-  objection,  but  must  perform  the 

engagement  he  has  made." 
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corporation  or  its  agents  appear  to  have  endeavored  to  comply 
•with  the  prescribed  forms  or  conditions,  and  have  in  fact  increased 
the  company's  capital  stock  by  issuing  new  shares,  on  the  assump- 
tion that  the  legal  right  to  increase  the  capital  stock  had  been  ac- 
quired, and  if  the  holder  of  the  new  shares  has  acted  as  a  share- 
holder, and  enjoyed  the  rights  of  a  shareholder,  then  the  creation 
of  the  new  shares  will  be  recognized  by  the  courts,  and  given  ef- 
fect according  to  the  intention  of  the  parties,  although  the  stat- 
utory forms  or  conditions  were  not  complied  with,  and  no  legal 
right  to  create  the  new  shares  was  in  fact  obtained.**  Therefore, 
where  a  corporation  has  by  its  charter  the  power  to  increase  its 
capital  stock,  its  stockholders,  who  have  acquiesced  in  such  an  in- 
crease and  received  the  stock  issued  thereupon,  when  sued  by  a 
creditor  of  the  corporation  for  the  amount  unpaid  on  their  shares, 
are  estopped  to  say  that  the  increase  was  invalid  because  it  was  not 
published  and  recorded  as  reqtiired  by  the  general  law  under  which 
it  was  mide.*^  Being  invested  with  authority  of  law  to  make  an 
increase  of  its  capital  stock,  it  is  settled  by  the  decisions,  especially 
of  the  federal  supreme  court,  that  neither  the  corporation,  nor  the 
stockholders  who  accept  such  increased  stock,  can,  after  the  in- 
solvency of  the  company,  question  its  validity  as  against  creditors, 
for  any  failure  or  neglect  on  the  part  of  the  company  to  do  some 
other  act,  the  performance  of  which  rested  or  depended  upon  it- 
self. There  is  a  clear  distinction  between  the  power  to  make  an 
increase  of  stock,  and  the  formality  to  be  observed  or  act  to  be 
subsequently  performed  by  the  corporation  in  the  exercise  of  such 
power.  A  want  of  power  or  lawful  authority  will  defeat  or  ren- 
der void  an  attempted  increase,  while  irregularities  in  the  exercise 
of  conceded  power  are  never  allowed  to  invalidate  such  stock,  or 
to  furnish  the  holders  thereof  an  available  defense  against  liability 
thereon.  Where  the  power  to  increase  its  capital  stock  exists, 
and  is  exercised,  the  corporation's  failure  to  perform  some  act 
devolving  upon  itself,  in  connection  therewith,  such  as  recording 
and  publishing  its  action,  constitutes  an  irregularity  or  neglect  of' 
duty  of  which  the  State  only  can  complain  or  take  advantage  in 
a  direct  proceeding  against  the  corporation ;  but  stockholders  who 
have  accepted  portions  of  such  increased  stock  are  estopped  from 

84Morawetz  on  Corporations,  §  L.  J.  407;  Walton  v.  Riley  (1887), 

763,  quoted   in   Stutz  v.   Handley  85  Ky.  413,  overruling  Heinig  v. 

(1890),  41  Fed.  Rep.  531.  Adams,   etc.   Manuf.    Co.,   81   Ky. 

85  Stutz  V.   Handley    (1890),   41  300. 
Fed.  Rep.  531;  s.  c.  7  Ry.  &  Corp. 
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denying  the  validity  of  the  increase  upon  any  irregularity  or  neg- 
lect. This  is  clearly  settled  by  what  are  known  as  the  Upton 
Cases.^" 

§  276.    Fraudulent  overissue  of  stock. — A  corporation  with 
a  fixed  capital,  divided  into  a  fixed  number  of  shares,  can  have  no 


80  Upton  V.  Tribllcock,  91  TJ.  S. 
45;  Sanger  v.  Upton,  91  U.  S.  56; 
Webster  v.  Upton,  91  U.  S.  65; 
Chubb  V.  Upton,  95  U.  S.  665; 
Pullman  v.  Upton,  96  U.  S.  328; 
and  Casey  v.  Galli,  94  U.  S.  673; 
Stutz  V.  Handley  (1890),  41  Fed. 
Rep.  531;  s.  c.  7  Ry.  &  Corp.  L.  J. 
407.  The  principles  announced  in 
these  cases  are  not  in  anywise 
modified  or  affected  by  the  subse- 
quent decision  of  Scovill  v. 
Thayer,  105  U.  S.  148,  in  which 
the  distinction  between  the  want 
of  power  to  make  an  increase,  and 
irregularities  or  informalities  in 
the  exercise  of  a  conceded  power, 
as  above  suggested, '  is  illustrated 
and  applied.  Stutz  v.  Handley 
(1890),  41  Fed.  Rep.  531;  s.  c.  7 
Ry.  &  Corp.  L.  J.  407.  In  Scovill 
V.  Thayer,  105  U.  S.  143,  by  the 
law  of  Kansas,  the  power  of  the 
company  to  increase  its  stock  was 
expressly  limited  and  confined  to 
double  the  amount  originally  au- 
thorized. The  attempted  increase 
was  in  excess  of  that  amount.  It 
was  held  that  such  excess  was 
void,  and  conferred  not  right  and 
imposed  no  liabilities  upon  the 
holders  thereof,  upon  the  ground 
that  there  was  a  want  or  lack  of 
-rower  on  the  part  of  the  company 
to  make  such  an  increase.  For  this 
rp'-son,  those  who  received  cer- 
tificates for  such  unauthorized 
stock,  although  they  attended  cor- 
porate meetings,  were  held  not  to 
be  estopped  from  disputing  its 
validity.  The  Supreme  Court, 
speaking  by  Mr.  Justice  Woods, 
say:  "We  think  he  (the  holder 
of  such  stock)  is  not  estopped 
to  set  up  the  nullity  of  the  un- 
authorized stock.  It  is  true  that 
it    has    been   held   by   this    court 


that  a  stockholder  cannot  set 
up  informalities  in  the  issue  of 
stock  which  the  corporation 
had  the  power  to  create;" 
citing  the  Upton  Cases.  "But 
those  were  cases  where  the  in- 
crease of  the  stock  was  authorized 
by  law.  The  increase  itself  was 
legal,  and  within  the  power  of 
the  corporation,  but  there  were 
simply  informalities  in  the  steps 
taken  to  effect  the  increase.  These, 
it  was  held,  were  cured  by  the 
ant;  but  there,  the  corporation 
acts  and  acquiescence  of  defend- 
ant; but  here  the  corporation 
being  absolutely  without  power  to 
increase  its  stock  above  a  certain 
limit,  the  acquiescence  of  the 
shareholder  can  neither  give  it 
validity  nor  bind  him  or  the  cor- 
poration." The  reason  for  the 
distinction  thus  indicated  is 
founded  upon  the  principle  that  a 
corporation  has  no  inherent  au- 
thority of  its  own  motion,  or  by 
its  own  action,  to  effect  fundamen- 
tal changes  in  its  constitution  or 
organic  law,  such  as  an  increase 
in  its  capital  stock  involves.  It 
is  an  essential  prerequisite  or  con- 
dition precedent  to  the  validity  of 
such  a  change  that  the  sovereign 
by  whom  the  corporation  is  cre- 
ated, or  under  whose  law  it  is  or- 
ganized, shall  give  its  consent 
thereto,  either  in  the  company's^ 
charter,  or  by  some  general  or 
special  act.  But  when  such  au- 
thority is  conferred,  those  who 
accept  stock  under  the  exercise 
of  the  power  by  the  corporation 
are  not.  allowed  to  shield  them- 
selves from  liability  in  respect 
therto  by  setting  up  the  failure 
on  the  part  of  the  conmpany  or 
of  themselves  to  perform  any  sub- 
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power  of  its  own  volition,  or  by  any  acts  of  its  officers  and 
agents,  to  enlarge  its  capital  or  increase  the  number  of  shares  into 
which  it  is  divided.  The  siipreme  legislative  power  of  the  State 
can  alone  confer  that  authority  and  remove  or  consent  to  the  re- 
moval of  restrictions  which  are  part  of  the  fundamental  law  of 
the  corporate  being,  and  hence  every  attempt  of  the  corporation 
to  exert  such  a  power  before  it  is  conferred  by  any  direct  or  ex- 
press action  of  its  officers  is  void,  and  hence  every  indirect  and 
fraudulent  attempt  to  do  so  is  void.*''  So  that  overissued  stock, 
fraudulently  issued,  is  "utterly  invalid,"  even  in  the  hands  of  bona 
fide  purchasers,**  whether  the  issue  has  been  directed  by  the  cor- 
poration itself,  or  whether  it  has  been  made  by  agents  without  its 
authority.*"  The  corporation  itself,""  or  the  stockholders  in  their 
own  behalf,  may  file  a  bill  to  have  the  spurious  stock  canceled,'" 
and  the  transfer  of  overissued  stock,  or  the  voting  of  its  holders 
at  corporate  meetings,  or  the  payment  of  dividends  upon  it,  may 
"be  restrained  by  injunction."^  In  case  of  fraudulent  increase  of 
the  capital  stocky  as  by  an  insolvent  corporation  in  order  to  pay 
its  debts  and  wrongfully  deceive  the  purchaser  of  the  new  sltock 
into  the  belief  that  the  corporation  is  prosperous,  the  corporation 
■will  be  liable  in  damages  to  the  purchaser,  and  any  director  or 

sequent  act  or  duty  resting  with-  Appeal,   99   Pa.   St.  425;    People's 

in  its  or  their  own  control,  such  Bank  v.  Kurtz,  99  Pa.  St.  344.. 

as  making,  recording,  or  puhlish-  89  Scovill  v.  Thayer,   105  U.  S. 

ing  a  certificate  of  such  corporate  143;   Railway  Co.  v.  Allerton,  18 

action.     Stutz  v.  Handley  (1890),  Wall.  233;  New  York,  etc.  R.  Co. 

41  Fed.  Rep.  531;    s.  c.  7  Ry.  &  v.  Schuyler,  34  N.  Y.  30;  Mechan- 

'Corp.  L.  J.  407.  ics'  Bank  v.  New  York,  etc.  R.  Co., 

87  New  York,  etc.  R.  Co.  v.  13  N.  Y.  599;  New  York,  etc.  R. 
Schuyler,  34  N.  Y.  30,  49,  holding  Co.  v.  Ketchum,  3  Keyes,  363,  (the 
that  the  company  is  entitled  to  last  three  cases  named  growing 
have  all  certificates  and  transfers  out  of  the  Schuyler  frauds) ; 
which  represent  such  spurious  Stace's  Case,  L.  R.  4  Ch.  688,  note, 
•stock  declared  void  and  ordered  »<>  Plimpton  v.  Bigelow,  93  N. 
to  be  cancelled.  And  in  an  attion  Y.  592,  602;  Venice  v.  WoodrufC, 
on  the  contract  against  the  com-  62  N.  Y.  462;  New  York,  etc.  R. 
pany,  it  will  not  he  estopped  from  Co.  v.  Schuyler,  17  N.  Y.  592 ;  s.  c. 
setting  up  its  want  of  corporate  34  N.  Y.  30;  LelJigh  Valley  R.  Co. 
TOwer  to  issue  the  spurious  cer-  v.  McFarland,  31  N.  J.  Eq.  730. 
tificates.  Wood's  Ry.  Law,  §  93,  oi  Dewing  v.  Perdicaries,  96  U. 
citing  Hood  v.  New  York,  etc.  R.  S.  193;  Wood  v.  Union,  etc.  Assn., 
■Co., '22  Conn.  502.  63  Wis.  9. 

88  Scovill  V.  Thayer,  105  U.  S.  02  Thomas  v.  The  Railroad,  101 
143;  BrufC  v.  Mali,  36  N.  Y.  200;  TJ.  S.  71;  Kent  v.  Quicksilver  Min- 
New  York,  etc.  R.  Co.  v.  Schuyler,  ing  Co.,  78  N.  Y.  139;  Sherman  v. 
34  N.  Y.  30,  49;  People  v  Parker,  Clark,  4  Nev.  138. 

•etc.  Co.,  10  How.  Pr.  543;  Wright's 
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stockholder  participating  in  the  increase  will  be  similarly  liable 
to  him.°^  Overissued  stock  is  called  also  "spurious"  stock.  With- 
out express  authority,  an  overissue  of  stock  beyond  the  amount 
fixed  in  its  charter  or  other  statute,  or  pursuant  to  articles  of  as- 
sociation, is  absolutely  void,  and  the  holder  thereof  has  none  of 
the  rights  of  a  stockholder."*  Overissued  stock,  unless  issued 
fraudulently,  may,  it ,  seems,  be  legalized  by  a  subsequent  legal 
increase  of  the  capital."^  For  example,  where  directors  took  it 
upon  themselves  to  issue  stock  in  excess  of  the  capital  limited, 
but  afterwards,  by  regular  legislative  authority,  raised  the  capital 
to  a  larger  amount,  and  recognized  the  former  issue  as  part  of 
the  latter,  the  illegality  of  the  first  issue  was  cured.""  But  an  over- 
issue of  stock  by  a  company  incorporated  by  two  States,  cannot  be 
cured  except  by  the  legislative  sanction  of  both  of  the  States 
from  which  it  derives  its  existence."''  An  increase  in-  the  capital 
stock,  although  not  made  with  the  formalities  required  by  a  State 
statute,  is  biijding  upon  the  stockholders  and  the  corporation,  if 
made  witli  the  consent  of  all  the  stockholders."^  And  long-con- 
tinued acquiescence  on  the  part  of  the  stockholders  will  bar  any 
remedy  they  may  have  with  respect  to  the  increase.""  For,  assent 
to  irregularly  issued  stock  may  be  shown  as  conclusively  by  ac- 
quiescence as  by  a  formal  vote.^  Where  all  the  stockholders  of 
a  corporation  assent  to  the  action  of  a  stockholders'  meeting  in 
increasing  the  capital  stock,  or  ratify  that  action,  they  cannot 
afterwards  object  to  the  increase  that  no  formal  notice  of  the 
meeting  was  given.^  But  the  contrary  has  been  held,  on  the 
ground  that  public  notice  of  the  increase  was  a  formality  in  which 
the  public  was  interested  and  could  not  be  waived  by  stockhold- 
ers.^ 


93  Dorsey  Machine  Co.  v.  Mc-  »» Taylor  v.  South,  etc.  R.  Co., 
Caffrey,  139  Ind.  545,  47  Am.  St.  4  "Woods,  575.  In  this  case  the  ac- 
Rep.  290.  quiescence  was  for  ten  years. 

94  New  York,  etc.  R.  Co.  v.  i  Payson  v.  Stoever,  2  Dill.  428 ; 
Schuyler,  34  N.  Y.  30.  Lawe's  Case,  1  De  G.  J.  &  S.  504. 

95  Sewell's  Case,  L.  R.  3  Ch.  20r  that  it  was  held  in  another 
App.  131;  New  York,  etc.  R.  Co.  state  than  that  in  which  the  cor- 
V.  Schuyler  (1866),  34  N.  Y.  56.  poration  was  chartered,  there  he- 

96  Sewell's  Case  (1868),  L.  R.  3  ing  nothing  In  the  charter  to  pro- 
Ch.  App.  131.  hibit  it  being  so  held.     Stutz  v. 

97Pisk  V.  Rock  Island,  etc.  R.  Handley  (1890),  41  Fed.  Rep.  531; 

Co.,  53  Barb.  513;  O'Brien  v.  Rock  s.  c.  7  Ry.  &  Corp.  L.  J.  407. 

Island  R.  Co.,  53  Barb.  568.  a  State   v.   McGrath    (1885),    86 

98  Poole    V.    West    Point,    etc.  Mo.  239. 
Assn.   (1887),  30  Fed.  Rep.  513. 
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§  277.  Liability  for  fraudulent  overissue  of  stock. — Officers 
of  the  corporation  who  knowingly  overissue  stock  incur  personal 
liability  to  the  shareholder,  whether  original  taker  or  bona  fide 
transferee,  for  damages  in  an  action  for  deceit.*  The  holder  of 
the  overissued  stock  may  recover  from  the  officer  in  an  action 
against  him,  either  jointly  with  the  company  or  separately.'*  The 
injured  party  can  sue  the  directors  in  a  separate  action  for  deceit, 
if  they  knowingly  pledge  overissued  stock."  In  actions  by  a  bona 
fide  purchaser  against  a  company  that  refuses  to  transfer  or  re- 
deem shares  of  stock  fraudulently  overissued,  the  measure  of 
damages  is  the  market  value  of  the  shares  at  the  time  the  corpo- 
ration refused  to  transfer  or  redeem  them  f  or,  if  no  demand  were 
made,  at  the  date  of  filing  the  bill,  subject  to  such  lien  as  would 
properly  have  attached  to  genuine  stock  under  similar  conditions.^ 
And  the  same  measure  is  applied  in  an  action  against  the  vendor.* 
But  a  somewhat  different  rule  was  announced  in  a  leading  case, 
where,  in  an  action  against  a  corporation  growing  out  of  an 
overissue  of  stock,  the  measure  of  damages  was  considered  to  be 
the  amount  which  the  plaintiff  paid,  or  the  stock  together  with 
interest  thereon,  if  the  jury  deem  it  proper  to  allow  interest.^* 


*  Fairbanks  v.  Humphreys,  18 
Q.  B.  Div.  54;  Sliotwell  v.  Mali, 
38  Barb.  445;  Beach  on  Railways, 
§  276;  BrufE  v.  Mali,  36  N.  Y.  200; 
Cazeau  v.  Mali,  25  Barb.  578;  Na- 
tional Exchange  Bank  v.  Sibley, 
71  Ga.  726;  Whitehaven,  etc.  Co. 
V.  Reed,  54  U  T.  Rep.  360.  The 
New  York  Penal  Code,  §  518,  pro- 
vides that  an  officer,  agent  or  other 
person  employed  by  any  corpora- 
tion, who  wilfully  and  with  de- 
sign to  defraud  sells,  pledges  or, 
issues  or  causes  to  be  sold,  pledged 
or  issued,  or  for  those  purposes 
signs  or  procures  to  be  signed  a 
false  instrument  purporting  to  be 
a  scrip,  certificate  or  other  evi- 
dence of  the  ownership  or  trans- 
fer of  any  share  in  the  company, 
or  bond  or  other  evidence  of  debt 
of  the  company,  is  guilty  of  for, 
gery  in  the  third  degree  and  may 
be  punished  not  only  with  the 
usual  penalties  for  that  offense, 
but  also  by  a  fine  not  exceeding 
three  thousand  dollars. 

BBruff  V.  Mali,   36  N.  Y.   205; 


Phelps  V.  Wait,  30  N,  Y.  78;  Suy- 
dam  V.  Moore,  8  Barb.  358. 

6  National  Exchange  Bank  v. 
Sibley,  71  Ga.  726;  Ashbury  v. 
Watson,  54  L.  T.  30;  BrufE  v.  Mali, 
36  N.  Y.  200;  Cazeau  v.  Mali,  25 
Barb.  578. 

T  Allen  V.  South  Boston  R.  Co. 
(1889),  150  Mass.  207;  in  re  Ba- 
.hia,  etc.  Ry.  Co.,  L.  R.  3Q.  B.  584. 
This  would  be  the  rule  of  damages 
if  the  certificates  were  valid.  Al- 
len V.  South  Boston  R.  Co.  (1889), 
150  Mass.  207;  Sargent  v.  Frank- 
lin Ins.  Co.,  8  Pick.  90;  Wyman 
V.  American  Powder  Co.,  8  Cush. 
168. 

8  In  re  Bahia,  etc.  R.  Co.,  L.  R. 
3  Q.  B.  595;  Philadelphia,  etc.  R. 
Co.  Cases,  13  Phila.  44;  s.  c.  99 
Pa.  St.  344,  513. 

0  People's  Bank  v.  Kurtz,  99  Pa. 
St.  344,  349. 

10  Tome  V.  Parkersburg  Branch 
R.  Co.,  39  Md.  36,  87.  And  In  this 
case  it  was  further  said  that  the 
depreciation  of  the  value  of  the 
stock  in  the  market  at  the  time 
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An  attempt  to  increase  the  stock  of  a  company  beyond  the 
limit  fixed  by  its  charter,  is  ultra  vires.  The  stock  itself  is 
therefore  void.  It  confers  on  the  holder  no  rights,  and  sub- 
jects him  to  no  liability.^^  Accordingly,  a  stockholder  who 
agrees  to  take  new  stock  of  the  company  that  was  issued  in  ex- 
cess of  the  amount  by  which  the  capital  might  be  increased  by 
law,  is  not  estopped  to  set  up  the  invalidity  of  the  issue  upon  suit 
brought  upon  his  contract  to  pay  for  it,^''  neither  by  having  at- 
tended by  proxy  the  meeting  at  which  it  was  voted  to  issue  it,  nor 
by  receiving  certificates  for  the  stock  thus  voted  for,  nor  by  the 
fact  that  after  the  unauthorized  issue  the  company  by  its  agents 
held  itself  out  as  possessing  a  capital  equal  to  the  amount  rep- 
resented both  by  its  genuine  and  its  spurious  certifix:ates,  and  ob- 
tained credit  on  the  faith  of  these  representations.^'  So,  of  course, 
the  mere  subscription  to  irregularly  issued  stock,  without  any 
payment  thereon,  or  other  act  of  recognition,  will  not  be  binding, 
and  when  a  subscriber  has  done  nothing  by  which  he  may  be  held 


the  money  was  paid,  is  not  to  be 
taken  into  consideration;  nor  if 
the  value  of  the  stock  should  ex- 
ceed the  amount  paid  therefor 
with  interest,  can  the  plaintiff  re- 
cover in  any  event  more  than  that 
sum  with  interest.  Cf.  Fairbanks 
V.  Humphreys,  18  Q.  B.  Div.  54, 
from  which  it  seems  that  in  an 
action  against  the  directors  for 
an  overissue  of  stock  the  measure 
of  damages  would  be  the  value 
of  the  stock,  less,  possibly,  the 
amount  which  the  allottees  can 
recover  from  the  company. 

"Scovill  V.  Thayer  (1881),  105 
V.  S.  143;  Grangers',  etc.  Co.  v. 
Kamper,  73  Ala.  325. 

12  Scovill  V.  Thayer  (1881),  105 
U.  S.  143;  Knowlton  v.  Congress, 
etc.  Co.,  103  U.  S.  49;  s.  c.  14 
Blatchf.  364;  Thomas  v.  City  of 
Richmond,  12  Wall.  349,  355;  Nel- 
lis  V.  Clarke,  4  Hill  (N.  Y.),  424; 
Morgan' V.  GrofC,  4  Barb.  524;  Reed 
V.  Boston  Machine  Co.,  141  Mass. 
454;  White  v.  Franklin  Bank,  22 
Pick.  181;  Clark  V.  Turner,  73  Ga. 
1;  Lawry  v.  Bourdien,  Dougl.  468; 
Bone  V.  Ekless,  5  Hurl.  &  N.  925; 
Hastelow  v.  Jackson,  8  Bam.  &  C. 
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221;  Walker  v.  Chapman,  Lofft. 
342;  Tappenden  v.  Randall,  2  Bos. 
&  P.  467;  Aubert  v.  Walsh,  4 
Taunt.  293;  Busk  v.  Walsh,  4 
Taiint.  290. 

13  Scovill  V.  Thayer  (1881),  105 
TJ.  S.  143,  where  the  court  said 
that  the  public  is  bound  to  know 
that  the  law  permitted  no  such 
increase  of  the  capital  stock  as  the 
company  had  attempted  to  make, 
and  that  any  representation  that 
it  had  been  made  was  false.  See 
also  Zabriskie  v.  Cleveland,  etc. 
R.  Co.,  23  How.  381.  Of.  Smith 
V.  Co-operative  Dress  Assn.,  12 
Daly,  304.  An  act  absolutely  and 
wholly  void,  because  under  the 
law  incapable  of  being  performed, 
can  not  be  made  valid  by  estoppel. 
This  is  true  where  under  the  law 
there  is  an  entire  lack  of  power 
to  do  the  act  which  is  brought 
in  question.  The  distinction  is 
well  illustrated  in  Scovill  v. 
Thayer,  105  U.  S.  149.  Under  the 
law  of  Kansas,  no  company  like 
that  then  before  the  court  could 
increase  Its  capital  to  more  than 
double  an  amount  originally  au- 
thorized.   The  capital  was  sought 
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estopped,  he  may  decline  to  receive  stock  improperly  issued,  and 
ma}'  be  in  a  position  to  defend  a  suit  brought  to  enforce  his  sub- 
scription to  it.^*  He  may  even  recover  money  paid  thereon  if  it 
appear  that  the  issue  was  irregular.^^  And  a  note,  the  considera- 
tion whereof  is  stated  therein  as  being  shares  of  the  capital  stock, 
is  held  to  be  non-collectible  if  there  has  been  an  overissue  of  stock  ; 
inasmuch  as  it  cannot  be  shown  but  that  the  shares  delivered  to 
the  purchaser  were  among  those  illegally  issued/^  The  holder  of 
"watered"  or  fictitiously  paid-up  stock  cannot  escape  liability  to 
creditors  by  its  transfer  to  an  irresponsible  person,  or  to  a  "bona 
■fide"  purchaser.^'  The  transferee,  if  a  bona  Me  purchaser  with- 
out notice;  express  or  constructive,  that  the  stock  was  not  fully 
paid  up,  is  not  liable  to  creditors,  otherwise  he  is  subject  to  the 
same  liability  as  his  transferrer.^^  Holders  of  irregularly  increased 
stock  may  be  liable  on  account  thereof  by  estoppel.^'  In  a  case 
where  the  meeting  at  which  the  stock  was  increased  was  not  for- 
mally called,  nor  the  certificate  of  the  increase  of  capital  made 
and  filed  as  prescribed  by  statute,  where  the  stock  was  all  issued 
to  stockholders  who  had  voted  for  the  increase,  and  who  subse- 
quently received  dividends  thereon,  the  court  held  them  estopped. 

to  be  increased  in  excess  of  that  Ry.  &  Corp.  L.  J.  407,  citing  Sco- 
amount.     As  against  creditors,  it  vill  v.  Thayer,  105  U.  S.  143.. 
was  claimed  to  be  a  valid  increase,  "  Kansas   City  Hotel   v.   Hunt, 
by  the  operation  of  an  estoppel,  57   Mo.    126;    Sturges   v.    Stetson 
but  the  court  ruled  otherwise,  on  (1858),  1  Biss.  246. 
the  ground  that  the  very  founda-  is  Spring  Co.  v.  Knowlton,  103 
tion  of  an  estoppel,  the  misleading  TJ.  S.  49,  affirming  s.  c.  sui  nom. 
of  creditors  to  their  injury,  was  Knowlton  v.  Congress,  etc.  Co.,  14 
wanting.     The   latter   knew,   and  Blatchf.   364;    Peckham  v.   Smith, 
were    bound    to    know,    that    no  9  How.  Pr.  435. 
power  existed  to  so  increase  the  le  Merrill   v.    Beaver,    50    Iowa, 
capital,  and  therefore  that  it  was  404;  s.  c.  46  Iowa,  646;  Merrill  v. 
not    increased;    and    hence    they  Gamble,  46  Iowa,  615;   Beach  on 
were  not  and  could  not  be  mis-  Railways,  §  277. 
led.     "But  where,  as  in  the  pres-  i^  Sprague  v.  National  Bank  of 
ent  case,  the  abstract  power  did  America,  172  111.  149,  64  Am.  St. 
exist,    and   there   was    a   way   in  Rep.   17;    Wishard  v.   Hansen,   99 
which  the  increase  could  lawfully  Iowa,  307,  61  Am.  St.  Rep.  238. 
be  made,  and  the  creditors  could,  is  Coleman  v.  Howe,  154  111.  458, 
without  fault,  believe  that  the  in-  45  Am.  St.  Rep.  133;  Steacy  v.  Lit- 
crease  had  been  lawfully  effected,  tie  Rock,  etc.  Co.,  5  Dill.  348. 
and  the  necessary  steps  had  been  i^  Pool     v.     West,     etc.     Asso. 
taken,    then    the    doctrine    of    es-  (1887),  30  Fed.  Rep.  513;  Kent  v. 
toppel    may    apply,    and    the    in-  Quicksilver  Co.,  78  N.  Y.  180 ;  Kan- 
creased  stock  be  deemed  valid  as  sas  City  Hotel  v.  Harris,  51  Mo. 
to   creditors."     Stutz   v.   Handley  464;    Clark   v.    Thomas,    34    Ohio 
<1890).  41  Fed.  Rep.  531;   s.  c.  7  St.  46. 
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For  here  the  abstract  power  did  exist  and  there  was  a  way  in 
which  the  increase  could  lawfully  be  made,  and  the  creditors 
could  without  fault  believe  that  this  increase  had  been  lawfully 
effected.  The  necessary  steps  had  been  taken,  and  the  doctrine  of 
estoppel  was  held  to  apply,  and  the  increased  stock  was  deemed 
valid  as  to  the  creditors  who  had  acted  upon  the  faith  of*  an  in- 
crease so  effected.^"  Where  a  defendant  subscribed  for  new  stock 
in  a  bank,  and  received  a  certificate  on  the  basis  of  a  total  sub- 
scription of  one  amount,  and  the  actual  increase  was  somewhat 
smaller,  and  he  protested,  and  refused  to  vote  on  the  stock,  but  re- 
tained his  certificate  until  the  bank  went  into  the  hands  of  a  re- 
ceiver, several  months  later,  it  was  held  that  he  was  liable  on  his 
subscription,  and  that  it  was  too  late  to  claim  that  the  increase  as 
to  him  was  invalid. ^^  The  highest  of  our  courts  has  given  an  ex- 
tended and  authoritative  resume  of  the  law  upon  the  subject,  say- 
ing :  "It  is  settled  by  the  decisions  of  the  federal  courts  and  by 
the  decisions  of  many  of  the  State  courts,  that  one  who  contracts 
with  an  acting  corporation  cannot  defend  himself  against  a  claim 
on  such  contract,  in  a  suit  by  the  corporation,  by  alleging  the  ir- 
regularity of  its  organization.  The  same  principle  applies  to  the 
case  of  a  subscription  to  the  capital  stock  in  an  organization  which 
has  attempted  irregularly  to  create  itself  into  a  corporation  and 
has  acted  as  such.  The  rule  applies  to  increasing  the  stock  of  the 
corporation,  when  the  question  arises  upon  paying  a  subscription 
for  stock  forming  a  part  of  such  increase.  The  duty  and  neces- 
sity of  performing  the  contract  of  subscription  are  the  same  as  in 
the  case  of  an  original  stockholder.^^ 

20  Veeder  v.  Mudgett,  95  N.  Y.  attended  meetings.  It  is  idle  to 
310;  Shelton  v.  Eickenmeyer,  90  deny  that  this  was  a  case  of  or- 
N.  Y.  613 ;  Kent  v.  Quicksilver,  etc.  ganization  which  claimed  to  have 
Co.,  78  N.  Y.  159 ;  Buffalo,  etc.  R.  taken,  and  evidently  supposed  it 
Co.  v.  Gary,  26  N.  Y.  75;  Aspin-  had  taken,  the  measures  required 
wall  v.  Sacchi,  51  N.  Y.  331;  Baton  by  law  to  complete  its  increase  of 
V.  Aspinwall,  19  N.  Y.  119.  capital.    It  acted  as  such,  and  the 

21  Butler  v.  Aspinwall  (1888),  33  defendant,  by  receiving  his  certifi- 
Ped.  Rep.  217.  cate  of  stock,  entered  into  engage- 

22  "The  statute  authorized  an  in-  ments  as  such.  If  it  be  conceded 
crease  of  the  capital  stock,  pa-  that  its  increased  stock  be  but 
pers  were  filed  under  the  law  for  de  facto,  and  that  it  could  have 
that  purpose,  which  were  exam-  been  annulled  or  suppressed  by 
ined  by  the  attorney  general  and  the  action  of  the  attorney-general 
certified  to  in  due  form,  and  the  as  acting  under  an  irregular  or- 
company  proceeded  to  issue  its  ganization,  the  defendant  derives 
stock  upon  that  theory.  The  de-  no  aid  from  the  admission.  The 
fendant  became  a  subscriber  and  cases  are  clear  to  the  point  that 
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§  278.    Knowledge  and  acquiescence  of  creditor  in  overissue. 

Where,  upon  the  purchase  of  additional  property,  the  capital  of 
a  corporation  is  increased  by  the  issye  to  the  stockholders,  upon 
the  surrender  of  their  old  certificates,  of  new  stock  to  a  much 
greater,  extent  than  the  cost  or  value  of  the  additional  property, 
the  stockholder  cannot  be  held  individually  liable  upon  the  stock 
issued  at  the  suit  of  a  creditor  who  was  cognizant  of  the  whole 
transaction  and  acquiesced  in  it.^^  Where  it  does  not  appear  that 
a  complainant  had  any  knowledge  of,  or  gave  any  consent  to,  the 
arrangement  under  which  increased  stock  was  distributed  to  sub- 
scribers for  bonds  and  to  existing  stockholders,  the  complainant 
is  not  required  to  go  further  and  show  affirmatively  that  he  knew 
of  the  stock  being  increased,  and  treated  or  dealt  with  the  corpo- 
ration upon  the  faith  that  it  had  actually  been  or  would  be  paid. 
If  the  increase  of  the  stock  is  made  public,  those  thereafter  deal- 
ing with  the  company  will  be  presumed  to  have  done  so  in  re- 
liance upon  the  new  stock  as  a  part  of  the  corporate  capital 
pledged  for  their  security.^*  The  public  has  the  right  to  believe 
that  each  holder  of  the  increased  stock  has  either  paid  for  his 
share  or  is  liable  for  the  amount;  and  a  creditor  who  trusts  the 
corporation  upon  the  faith  of  its  ability  to  pay,  and  without  any 

he  cannot  make  the  objection,  but  transaction  at  that  time,  and 
must  perform  the  engagements  he  there  was  no  proof  that  he  knew 
has  made."  Chubb  v.  Upton,  95  of  it,  it  would  present  a  different 
U.  S.  667.  case."  The  claim  originated  be- 
23  Coit  V.  North  Carolina  Gold,  fore  the  temporary  increase  of  the 
etc.  Co.  (1887),  119  XT.  S.  343,  af-  stock,  and  the  supreme  court,  in 
firming  s.  c.  sub  nom.  Coit  v.  passing  upon  the  case  (119  U.  S. 
Amalgamation  Co.,  14  Fed.  Rep.  12.  347),  say:  "Had  a  new  Indebted- 
In  that  case  there  was  a  new  issue  ness  been  created  by  the  company 
of  stock,  connected  with  the  ac-  after  the  issue  of  the  stock,  and 
quisition,  by  the  corporation  of  before  its  recall,  a  different  ques- 
certain  real  estate,  the  title  to  tion  would  have  arisen."  In  the 
which  failing,  or  proving  defect-  subsequent  case  of  Bank  v.  Alden, 
ive,  the  new  stock  was  thereupon  129  U.  S.  372,  the  supreme  court 
called  in  and  canceled,  and  the  again  held  that  a  creditor  of  a  cor- 
transaction  rescinded.  The  credit-  poration,  who  had  knowledge  of 
ors,  who  after  the  cancellation  of  and  assented  to  a  transaction  be- 
the  transaction  and  this  new  stock  tween  the  corporation  and  a  stock- 
sought  to  compel  parties  to  whom  holder  at  the  time  when  it  took 
portions  of  it  were  issued  to  pay  place,  could  have  no  resort  against 
it,  knew  of  and  acquiesced  in  the  such  stockholder, 
whole  transaction.  Mr.  Justice  24  Haldeman  v.  Ainslie,  82  Ky. 
Bradley  said,  in  deciding  the  case  395;  Pullman  v.  Upton,  96  U.  S. 
on  the  circuit,  that  "if  a  legal  331;  and  Adderley  v.  Storm,  6  Hill, 
presumption  did  not  arise  that  Mr.  629.  In  this  last  case  it  is  said: 
Coit   (the  creditor)   knew  of  the  "It  seems  to  have  been  thought  a 
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knowledge  c^f  the  contract  or  arrangement  between  the  stockhold- 
ers and  the  company  under  which,  the  stock  is  treated  as  paid  up, 
may  compel  shareholders  to  make  actual  payment.^"  And  aside 
from  any  provision  of  the  statute,  which  is  nothing  more  than  the 
legislative  recognition  of  the  general  principle  enforced  by  courts 
of  equity,  it  is  well  settled  by  the  authorities  that  old  stockholders 
who  accept  and  hold  portions  of  increased  stock,  cannot  claim  ex- 
emption from  liability  thereon,  as  against  creditors,  especially 
those  who  have  dealt  with  the  company  in  ignorance  of  the  ar- 
rangement that  such  stock  was  treated  and  received  as  fully  paid 
up,  when  such  was  not  the  fact.^°  The  burden  of  showing  any 
such  express  representation  that  the  new  shares  had  actually  been 
issued,  as  a  condition  to  his  right  to  compel  stockholders  to  pay 
up  their  unpaid  shares,  is  not  imposed  upon  creditors.^^  After  the 
insolvency  of  the  corporation,  it  will  not  avail  holders  of  the 
shares  that  they  were  induced  by  mistake  or  fraud  to  accept  and 
receive  the  stock  in  question,  nor  can  they,  after  tlie  rights  of 


matter  of  some  moment  that  the 
plaintlfC,  so  far  as  appeared  on 
the  trial,,  had  not  examined  the 
stock  ledger  before  he  gave  credit 
to  the  company.  But  there  are 
other  ways  in  which  he  may  have 
learned  that  the  defendants  were 
stockholders,  and,  besides,  I  do 
not  see  that  the  liability  of  the 
stockholder  has  been  made  to  de- 
pend on  the  fact  that  the  creditors 
knew  he  could  be  reached.  .  .  . 
As  the  defendants  were  in  fact 
stockholders,  they  must  answer 
to  the  plaintiff,  although  he  may 
not  have  known  at  the  time  he 
trusted  the  company  that  the  de- 
fendants could  be  reached." 

25  Haldeman  v.  Ainslie,  82  Ky. 
395;  Stutz  v.  Handley  (1890),  41 
Fed.  Rep.  332;  s.  c.  7  Ry.  &  Corp. 
L.  J.  407. 

26  stutz  V.  Handley  (1890),  41 
Fed.  Rep.  332;  s.  c.  7  Ry.  &  Corp. 
h.  J.  407. 

27  stutz  V.  Handley  (1890),  41 
Fed.  Rep.  331;  s.  c.  7  Ry.  &  Corp. 
L.  J.  407.  The  court  in  this  case 
says  the  statement  in  section  833 
of  Morawetz  on  Private  Corpora- 
tions, that  subsequent  creditors 
■would  have  an  equitable  claim  to 


have  new  shares  paid  up  in  full, 
"if  it  was  expreslly  represented 
to  the  creditors  that  the  new 
shares  had  actually  been  issued," 
Is  hardly  warranted  by  the  au- 
thorities. It  being  settled  by  the 
authorities  referred  to  that  the 
coal  company  could  not  lawfully 
give  or  distribute  to  defendants 
paid-up  shares  of  its  increased 
stock  as  a  bonus  to  go  with  its 
bonds  subscribed  for  by  them,  and 
it  being  further  settled  that  the 
acceptance  and  holding  of  certifi- 
cates for  such  shares  of  stock  is, 
in  effect,  the  same  as  a  promise  to 
take  shares,  which  Imports  a 
promise  to  pay  for  them  whenever 
the  liability  of  the  company  re- 
quired it  (102  U.  S.  316),  or  as 
expressed  by  Mr.  Justice  Bradley 
in  Coit  V.  Amalgamation  Co.,  14 
Fed.  Rep.  18,  "that  stock  issued 
to  a  party  which  he  receives  is  the 
same  as  though  he  had  subscribed 
for  it,"  the  conclusion  is  inevita- 
ble that  the  defendants  are  sev- 
erally liable  for  the  unpaid  shares 
of  capital  stock  received  and  held 
by  them  so  far  as  may  be  neces- 
sary to  satisfy  the  corporate  debt. 
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creditors  have  attached,  disclaim  its  ownership,  so  as  to  escape  Ha- 
bility.  Even  before  suit  commenced,  the  corporation  could  not 
have  released -them,  so  far  as  creditors  were  concerned.^*  A  cred- 
itor who  has  dealt  with  the  corporation  with  actual  or  constructive 
notice  or  knowledge  of  the  circumstances  of  the  issue  of  "watered"' 
stock,  and  that  it  was  not  intended  to  be  paid  up  in  full,  cannot 
hold  the  corporation  or  the  stockholder  liable  for  payment  of  the 
deficiency.^^ 

(a)  As  where  the  recorded  articles  provide  that  only  a  certain 
per  cent,  of  the  par  value  of  the  stock  shall  be  collected,  except  by 
unanimous  consent  of  the  stockholders.^" 

(b)  But  the  record  of  incorporation  proceedings  is  not  con- 
structive notice  to  subsequent  creditors  of  the  real  value  of  prop- 
erty received  in  payment  of  subscription  to  stock,  or  that  it  was- 
grossly  overvalued.^'- 

§  279.  Spurious  or  overissued  stock. — The  transferee  of 
spurious  or  overissued  shares  may  hold  the  transferrer  liable  for 
damages  upon  proof  that  the  latter  was  cognizant  of  the  fraud.'^ 
But  when  knowledge  of  the  fraud  cannot  be  proven  against  the 
vendor,  the  remedy  of  the  transferee  is  against  the  corporate  offi- 
cers through  whose  fraud  or  negligence  the  certificates  were  is- 
sued, and  against  the  company,  against  both  jointly  or  either 
separately.'^  The  transferee's  claim  upon  the  company  is  not 
upon  the  stock,  but  it  is  a  claim  to  be  indemnified  for  the  fraudu- 
lent acts  of  the  officers  of  the  company  from  which  he  has  suf- 
fered damages.'*    Stock  certificates  issued  by  a  corporation  hav- 

28  2    Morawetz    Priv.    Corp.,    §§  S3  Henderson  v.  Railroad  Co.,  IT 

840,  841;  Taylor  Corp.,  §  744;  Up-  Tex.  560;   s.  o.  67  Am.  Dec.  675; 

ton  V.  Trlbllcock,  91  U.  S.  47,  48,  holding  that  the  company  should 

50,  54,  55,  and  cases  cited.  be  made  co-defendant  if  the  action 

29Coit  V.  Gold,  etc.  Co.,  119  U.  be  against  the  officers;    Bruff   v. 

S.  343;  Adamant  Mfg.  Co.,  etc.  v.  Mali,   36  N.  Y.   200;    Ashmead  v. 

Wallace,  16  Wash.  614.  Colby,  26  Conn.  287;  State  v.  Jef- 

30  Bent  V.  Underwood,  156  Ind.  ferson,    etc.   Co.,    3   Humph.    305; 
516.  Waldo  V.  Chicago,  etc.  R.  Co.,  li 

31  Lee  V.  Iron  Belt,  etc.  Co.,  119  Wis.  575;  CarglU  v.  Bower,  10  Ch. 
Ala.  271.  Div.    502;    Venezuela   Ry.    Co.    v. 

32Seizer  v.  Mali,  41  N.  Y.  619;  Klsch,  L.  R.  2  H.  L.  99;   Hender- 

Bruff  V.  Mali,  36  N.  Y.  200;  Ken-  son  v.   Lacon,  L.  R.   5   Eq.   249; 

dall  V.  Stone,  5  N.  Y.  14;  People's  Askew's   Case,   L.   R.   9   Ch.   664; 

Bank   v.   Kurtz,   99   Pa.    St.    344;  Ross  v.   States,  etc.  Co.,   L.  R.  3" 

State  V.  North  Louisiana,  etc.  Co.,  Ch.  App.  682;   Smith  v.  Reese,  L. 

34    La.    Ann.    947;     Kempson    v.  R.  2  Bq.  264;  Thorpe  v.  Hughes, 

Saunders,  4  Bing.  5;  Gompertz  v.  3  Mylne  &  C.  742. 

Bartlett,  2  El.  &  Bl.  849 ;  Nockles  34  Mount  Holly  Paper  Co.'s  Ap- 

V.  Crosby,  3  Barn.  &  C.  814.  peal,   99   Pa.    St.    513;    Appeal   of 
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ing  power  to  issue  are  a  continuing  affirmation  of  the  ownership 
of  the  special  amount  of  stock  by  the  person  designated  therein 
or  his  assignee,  and  the  purchaser  has  a  right  to  rely  thereon  and 
claim  the  benefit  of  an  estoppel  in  his  favor  against  the  corpora- 
tion.^^   "This  being  so,  it  will  be  seen  at  once  that  the  right  to  re- 


Kisterbock  (1889),  127  Pa.  St. 
601;  s.  c.  14  Am.  St.  Rep.  868,  871. 
35  Appeal  of  Kisterbock  (1889), 
127  Pa.  St.  601;  s.  c.  14  Am.  St. 
Rep.  868,  871,  citing  Holbrook  v. 
New  Jersey  Zinc  Co.,  57  N.  Y. 
616;  Willis  v.  Derby  Ry.  Co.,  6 
W.  N.  C.  (Pa.)  461;  Bank  of  Ken- 
tucky V.  Bank,  1  Pars.  Cas.  180; 
In  re  Bahia  &  San  F.  Ry.  Co.,  L. 
R.  3  Q.  B.  585.  Ace.  Jarvis  v. 
Manhattan  Beaob  Co.  (1889),  53 
Hun,  362;  s.  c.  6  Ry.  &  Corp.  L.  J. 
325,  citing  Beacli  Co.  v.  Harvard, 
27  Fed.  Rep.  484,  and  saying.  In 
that  case  "the  purchase  had  been 
made  without  any  previous  in- 
quiry of  the  company,  yet  the 
court  held  that  it  was  estopped 
by  issuing  a  new  certificate.  By 
that  act  'they  not  only  re-affirmed 
the  authenticity  of  the  surren- 
dered certificate,  but  recognized 
the  defendants'  title  to  the  shares, 
and  thereby  authorized  the  de- 
fendants to  repose  without-  fur- 
ther inquiry  upon  the  validity  of 
the  title  they  had  acquired.'  And 
the  court  further  held  that  the 
company  was  estopped  Ijy  its  sub- 
sequent negligence  in  not  discov- 
ering the  fraud  and  notifying  the 
defendants  in  time  to  enable  them 
to  seek  restitution  from  the  swin- 
dler. He  paid  his  money  on  the 
false  representation,  made  by  the 
certificate,  that  title  could  be  ac- 
quired by  a  genuine  assignment, 
when  in  truth  a  genuine  assign- 
ment was  impossible.  The  legal 
effect  of  such  certificate  was  sub- 
stantially the  same  as  if  it  had 
been  issued  to  'bearer.'  Such  is 
the  rule  with  regard  to  bills  put 
in  circulation  with  a  fictitious 
payee,  Cogill  v.  Bank,  1  N.  Y.  113 ; 
and  the  analogy  is  not  strained 
when   we   consider,   as   was   said 


by  the  learned  judge  in  the  Har- 
vard Case,  that  'shares  of  corpo- 
rate certificates  issued  as  evidence 
of  the  ownership  of  the  shares 
are  the  indicia  of  title,  and  are 
treated  as  representing  the  shares 
themselves.'  It  is  not  necessary, 
however,  to  decide  definitely 
whether  the  plaintiff  could  re- 
cover upon  the  representation 
made  by  the  certificate  standing 
alone,  for  this  case  differs  from 
the  Harvard  Case  in  the  crucial 
fact  that  Fox  &  Co.  did  not  rely 
upon  the  certificate  alone,  but 
sought,  as  we  have  already  seen, 
to  make  assurance  'doubly  sure,' 
to  quote  the  testimony,  by  inquiry 
of  the  defendant.  In  considering 
the  effect  of  this  inquiry,  it  must 
be  remembered  that  the  company 
had  caused  its  stock  to  be  listed 
on  the  Stock  Exchange,  and  that 
it  was  aware  of  the  requirement 
of  a  guaranty,  in  transactions  be- 
tween members  of  that  body,  not 
only  of  the  genuineness  of  the 
certificate,  but  of  the  indorse- 
ment. It  knew,  tao,  that  members 
of  the  board  relied  upon  the  com- 
pany for  information  and  invar- 
iably gave  the  guaranty  upon  the 
faith  thereof.  The  company  kept 
a  record  of  its  stockholders'  sig- 
natures, and  it  was  its  duty  to 
verify  such  signatures  when  ap- 
plied to  for  a  transfer.  It  had 
also  repeatedly  assumed  the  duty 
of  knowing  and  vouching  for 
such  signatures,  when  applied  to 
for  information  as  to  the  genuine- 
ness of  a  transfer.  Indeed,  such 
was  the  custom  of  Wall  street, 
and  the  defendant  was  well  aware 
that  business  was  being  trans- 
acted, and  transfers  made,  upon 
the  faith  of  the  double  inquiry, 
first,  as  to  the  genuineness  of  the 
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lief  depends  upon  the  equity  of  the  person  claiming  it.  If  he  has 
expended  money  upon  the  faith  of  the  official  certificates  of  the 
officers  of  the  company,  he  has  a  right  to  be  indemnified,  to  the 
extent  of  his  expenditure,  against  loss  from  false  certificates,  but 
only  because  of  the  fact  of  his  expenditure.  The  false  certificates 
are  no  certificates  in  legal  contemplation,  and  give  no  rights  of 
their  own  force.  But  the  ac^  of  the  officers  in  issuing  them,  hav- 
ing been  accepted  and  acted  .upon  by  another,  the  company  can- 
not be  heard  to  deny  the  truth  of  the  fact  represented.    It  is  sim- 


certlficate,  and  second,  as  to  the 
genuineness  of  the  transfer  en- 
dorsed thereon.  In  the  light  of 
these  surrounding  circumstances. 
Fox  &  Co.  presented  the  certifi- 
cate at  the  defendant's  general- 
transfer  office,  and  were  informed, 
as  already  stated,  that  it  was 
properly  Indorsed  for  transfer, 
and  that  the  person  In  charge 
was  willing  to  transfer  it.  The 
proximate  cause  of  Fox  &  Co.'s 
inquiry  was  plainly  this  represen- 
tation, coupled  with  the  affirma- 
tion of  the  certificate.  This  was 
a  re-affirmation  of  the  validity  of 
the  certificate,  of  the  reality  of 
B.  Bignell,  and  of  the  genuine- 
ness of  the  signature  of  that  fic- 
titious person  to  the  transfer  in- 
dorsed. It  was  made  with  full 
knowledge  of  the  purpose  of  the 
Inquiry,  namely,  that  the  stock 
might  be  safely  purchased,  and 
with  the  means  directly  at  hand — 
in  books  lying  before  the  agent — 
of  discovering  the  fraud,  and  sav- 
ing the  innocent  Inquirer  from 
loss.  This  is  a  plain  case  of  es- 
toppel, entitling  the  plaintiff  to 
genuine  stock,  if  that  were  pos- 
sible, but  that  being  impossible, 
entitling  him,  upon  the  defend- 
ant's repudiation  of  the  certificate, 
to  appropriate  damages.  The  au- 
thority of  the  person  who  made 
these  representations  is  ques- 
tioned, but  the  evidence  on  that 
head  was  certainly  sufficient  to 
go  to  the  jury.  Leslie  v.  Insur- 
ance Co.,  63  N.  Y.  34.  And  see 
Dunn  V.  Insurance  Co.,  19  Week. 


Dig.  531.  Indeed,  there  was  tes- 
timony from  which  the  presence 
of  the  defendant's  treasurer,  Mr. 
Moulton,  might  have  been  in- 
ferred, and  that  it  was  he  who 
answered  the  Inquiry.  Fullerton 
was  the  transfer  clerk,  and  he 
acted  under  Mr.  Moulton's  'super- 
vision and  inspection.'  The  de- 
fendant's present  secretary,  Mr. 
McDonough,  testified  that  at  the 
time  when  the  inquiry  was  made 
'there  was  no  other  employee  of 
the  Manhattan  Beach  Company  In 
the  office  with  Mr.  Fullerton,  ex- 
cept the  treasurer,  Mr.  Moulton.' 
But  even  if  It  were  not  Mr.  Moul- 
ton, the  testimony  was  ample  that 
it  was  at  least  an  authorized  per- 
son. Fox  &  Co.  testified  that  this 
person  was  in  charge  of  the  office, 
and  was  in  the  regular  employ  of 
.the  defendant.  When  Fullerton 
was  out  this  person  was  in  his 
place,  and  he  had  personally  trans- 
ferred stock  for  Fox  &  Co.  and 
had  had  transactions  with  their 
clerk  In  regard  to  the  transfer  of 
certificates.  This  evidence  being 
sufficient  to  go  to  the  jury,  the 
questions  which  the  plaintiff  asked 
to  submit,  should,  under  the  prin- 
ciple of  the  Schuyler  Case,  34  N. 
Y.  30,  have  been  submitted,  and 
if  answered  In  the  affirmative, 
would  have  warranted  a  verdict 
for  the  amount  received  by  Fox 
&  Co.  from  the  original  purchaser, 
and  paid  over  to  Fullerton."  Bar- 
rett, J.,  in  Jarvis  v.  Manhattan. 
Beach  Co.  (1889),  53  Hun,  362. 
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ply  the  application  of  the  principle  that  if  you  make  a  representa- 
tion with  the  intention  that  it  shall  be  acted  upon  by  another,  and 
he  does  so,  you  are  estopped  from  denying  the  truth  of  what  you 
represent  to  be  the  fact."^'  It  is  said,  however,  to  be  a  condi- 
tion precedent  to  maintaining  such  an  action  for  damages,  that 
the  holder  of  the  overissued  stock  shall  discharge  any  lien  upon 
it  which  would  have  properly  attached  to  genuine  stock  under  like 
circumstances.'^ 

§  280.  False  or  fictitious  issue  of  stock. — It  cannot  now  be 
denied  that  if  a  corporation  having  power  to  issue  stock  certifi- 
cates does  in  fact  issue  such  a  certificatCj  in  which  it  affirms  that 
a  designated  person  is  entitled  to  a  certain  number  of  shares  of 
stock,  it  thereby  holds  out  to  persons  who  may  deal  in  good  faith 
with  the  person  named  in  the  certificate  that  he  is  the  owner  and 
has  capacity  to  transfer  the  shares.  This  does  not  rest  on  any 
view  of  the  negotiability  of  stock,  but  on  the  general  principle  ap- 
pertaining to  the  law  of  estoppel.  The  certificate  itself  must  be 
regarded  as  a  continuous  representation  of  the  ownership  of  the 
holder;  it  is  equivalent  to  an  affirmative  answer  to  an  inquiry 
made  at  the  office  of  the  company.'*  Accordingly,  a  corporation 
whose  agents  have  issued  spurious  stock,  is  answerable  where  the 
directors'  of  the  corporation  have  either  authorized,  or  by  their 
negligence  allowed  the  fraud  to  be  perpetrated;  but  not  other- 
wise.'' Thus,  it  has  been  held  that  a  corporation  was  liable  for 
money  advanced  to  the  treasurer  upon  certificates  of  shares  of 
stock  of  the  company,  signed  in  conformity  with  its  resolutions 
and  issued  to  the  treasurer  himself,  although  they  were  in  fact 
spurious  and  fraudulently  issued,  it  appearing  that  they  were 
taken  by  the  plaintiff  in  good  faith.*"  And  where  a  corporate 
agent  is  clothed  with  authority,  either  by  direct  appointment  .or 
Recognition  and  ratification,  or  by  actual  enjoyment  of  the  fruits 
of  his  acts,  or  by  long  acquiescence  therein  from  which  a  pre- 
sumption of  implied  agency  arises, ,  the  issuing  of  the  certificates 
by  him  must  be  held  to  be  within  the  scope  of  the  real  and  ap- 
se Appeal  of  Kisterbock  (1889),  however,  the  earlier  cases  of  Me- 
127  Pa.  St.  601;  3.  c.  14  Am.  St.  chanics'  Bank  v.  New  York,  etc. 
Rep.  868,  871,  872.  R.   Co.,   15   N.   Y.    599,   and   New 

37  Mt.    Holly    Paper    Co.'s    Ap-      York,  etc.  R.  Co.  v.  Schuyler,  38 
peal,  99  Pa.  St.  513..  Barb.  534. 

38  Holbrook  v.  New  Jersey  Zinc  40  Titus  r.  Great  Western,  etc. 
Co.,  57  N.  Y.  621.                                    Co.,   61  N.  Y.  280;    s.  c.   5  Lans. 

39  New    York,    etc.    R.    Co.    v.       250;  People  v.  Parker,  etc.  Co.,  10 
Schuyler  (1865),  34  N.  Y.  30.  See,      How.  Pr.  551. 
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parent  authority  which  he  possessed;  and  the  remedy  of  the 
shareholders  is  not  prejudiced  by  the  fact  that  the  agent  used  and 
intended  to  use  the  avails  for  his  own  purpose."  In  such  cases, 
where  the  condition  upon  which  the  agent  can  issue  a  certificate 
of  stock  is  a  transfer  on  the  books  and  the  surrender  of  a  previous 
certificate,  if  any  had  before  been  issued,  these  facts  are  wholly 
extrinsic  and  peculiarly  within  the  knowledge  of  the  agent  as  part 
of  the  special  duties  to  be  attended  to  by  him,  and  are  represented 
by  him  to  exist  by  the  certificate  itself.  Where  'the  principal  has 
clothed  his  agent  with  power  to  do  an  act  upon  the  existence  of 
some  extrinsic  fact  necessarily  and  peculiarly  within  the  knowl- 
edge of  the  agent,  and  of  the  existence  of  which  the  act  of  execut- 
ing the  power  is  itself  a  representation,  a  third  person  dealing" 
with  such  an  agent  in  entire  good  faith,  pursuant  to  an  apparent 
power,  may  rely  upon  the  representation,  and  the  principal  is  es- 
topped from  denying  its  truth  to  his  prejudice.*^ 

False  and  fictitious  certificates. — As  a  rule,  if  a  corporation  it- 
self, or  its  officer  or  agent,  acting  within  the  scope  of  his  author- 
ity, fraudulently,  or  even  by  mistake,  issues  a  certificate  of  stock 
fictitious  or  otherwise  unauthorized,  the  corporation  is  liable  upon 
an  action  in  damages  by  a  bona  fide  purchaser  who  is  deceived 
and  injured  thereby.  The  corporation  is  estopped  to  deny  the 
validity  of  the  certificate  or  its  want  of  power  to  issue  it.*'  For 
examples,  as  in  the  issue  of  a  new  certificate  in  place  of  the  orig- 
inal, by  transfer  on  the  books  without  surreder  of  the  same,  and 
the  new  certificate  is  subsequently  bought  by  an  innocent  pur- 
chaser relying  upon  the  original.**  And  where  an  unauthorized 
officer  recognized  as  valid  a  forged  transfer  and  issued  a  new  cer- 
tificate, which  afterwards  for  value  was  sold  to  a  bona  fide  pur- 
chaser, the  corporation  was  held  liable  to  him  in  darriages.*°  It 
IS  the  general  rule  that  a  corporation  is  estopped  to  deny  the  valid- 
ity of  certificates  issued  in  proper  form  under  its  seal,  and  duly 
signed  by  the  officers  authorized  to  issue  certificates,  if  they  are 
held  by  persons  who  took  them  for  value  without  knowledge  or 
notice  that  they  had  been  fraudulently  issued.*"     Thus,  where  a 

"  New    York,    etc.    R.    Co.    v.  *3  Swain  v.  West,  etc.  Co.,   127 

Schuyler  (1865),  34  N.  Y.  30,  64;  Pa.  St.  616,  14  Am.  St.  Rep.  871. 

Bradley  v.  Richardson,  2  Blatchf.  **  Holbrook  v.  N.  J.  Zinc  Co.,  57 

343;  s.  o.  23  Vt.  720;  Tome  v.  Par-  N.  Y.  616. 

kersburg   Branch   R.   Co.,   39   Md.  *^  Bean   v.    American,    etc.    Co., 

36,  87;  Ang.  &  Ames  on  Corp.  216;  122  N.  Y.  622. 

Story  on  Agency,  §  54.  4o  Allen  v.  South  Boston  R.  Co. 

42  New    York,     etc.     R.     Co.    v.  (1889),     150     Mass.     202,     citing 

Schuyler  (1865),  34  N.  Y.  30.  Moores  v.  Citizens'  Nat.  Bank,  111 
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clerk  of  a  corporation  fraudulently  filled  out  a  certificate  for 
shares  of  its  stock  in  the  name  of  a  fictitious  person,  procured  the 
signatures  of  the  officers  and  negotiated  it,  signing  the  name  of 


TJ.  S;  156;  Boston,  etc.  R.  Co.  v. 
Richardson,  135  Mass:  473;  Bla- 
chinists'  Nat.  Bank  v.  Field,  126 
Mass.  345;  Pratt  v.  Taunton,  etc. 
Co.,  123  Mass.  110;  New  York,  etc. 
R.  Co.  V.  Schuyler,  34  N.  Y.  30, 
64;  Titus  V.  Great  Western  Turn- 
pike, 61  N.  Y.  237,  245;  Hol- 
hrook  V.  New  Jersey  Zinc  Co., 
56  N.  Y.  616;  Shaw  v.  Port 
Philip,  etc.  Co.,  13  Q.  B.  Div.  103. 
In  a  later  case  this  rule  was  ap- 
plied upon  the  following  state  of 
facts:  The  treasurer  of  a  corpo- 
ration authorized  a  broker  to  sell 
a  number  of  shares  of  the  stock 
for  him.  Plaintiff  purchased  the 
shares,  receiving  from  the  broker 
a  power  of  attorney  in  blank  au- 
thorizing the  transfer  of  the 
shares  to  him .  He  presented  the 
power  of  attorney  to  the  treasurer, 
who  filled  in  the  purchaser's  name, 
and  his  own  name  as  attorney, 
and  thereupon  issued  to  plaintiff 
the  number  of  shares  called  for, 
entering  in  the  transfer  book  a 
transfer  of  the  shares  from  him- 
self, as  treasurer,  to  the  broker, 
and  the  transfer  from  the  broker 
to  plaintiff.  The  shares  issued  to 
plaintiff  were  a  fraudulent  over- 
issue. The  president  of  the  cor- 
poration was  in  the  habit  of  leav- 
ing blank  certificates  signed  by 
him  with  the  treasurer,  and  the 
shares  thus  issued  to  plaintiff  were 
entered  on  the  dividend  sheets, 
and  also  in  the  annual  reports  of 
the  corporation,  the  footings  being 
falsified  to  correspond  to  the  au- 
thorized capital  stock  of  the  cor- 
poration. The  fraudulent  issue 
being  discovered,  the  corporation 
refused  to  transfer  or  redeem  the 
shares  thus  issued.  And  the  hold- 
ing was  that,  as  the  negligence  of 
the  officers  of  the  corporation 
made  the  fraudulent  overissue  pos- 
sible, the  corporation  was  liable  in 
damages   to   the   plaintiff.     Allen 


v.  South  Boston  R.  Co.  (1889), 
150  Mass.  200.  The  next  case  in 
the  safe  report,  and  involving  one 
of  the  same  series  of  transactions, 
indicates  the  boundary  of  the  rule. 
The  treasurer  of  a  corporation,  be- 
ing also  engaged  in  business  as 
a  broker,  was  employed  by  plaint- 
iff to  purchase  a  number  of  shares 
of  stock  in  the  corporation.  He 
informed  plaintiff  that  he  had 
purchased  the  stock,  and  delivered 
to  her  a  certificate  therefor.  He 
entered  in  the  transfer  book  of 
the  corporation  a  transfer  of  the 
stock  to  plaintiff  from  himself  as 
agent.  In  fact,  he  had  no  stock 
as  agent  or  otherwise,  all  the 
stock  of  the  corporation  having 
been  previously  issued,  and  the 
issue  to  plaintiff  was  a  fraudulent 
overissue.  The  court  considered, 
therefore,  that  the  fraud  on  the 
part  of  the  treasurer  being  for 
his  own  benefit,  and  against  the 
plaintiff  as  well  as  the  corpora- 
tion, plaintiff  could  not  be  charged 
with  knowledge  thereof,  on  the 
ground  that  he  was  acting  as  her 
agent  in  the  purchase  of  the  stock. 
Craft  V.  South  Boston  R.  Co. 
(1889),  150  Mass.  207.  Where  the 
signatures  of  the  president  and 
treasurer  of  a  company  were  left 
with  a  clerk,  a  son  of  the  treas- 
urer, during  the  enforced  absence 
of  these  officials,  the  clerk  forged 
the  name  of  the  treasurer  of  the 
Safe  Deposit  Company  to  the  re- 
ceipt for  coupons  which  was  at- 
tached to  the  funding  certificate 
issued  by  the  company  and  nego- 
tiated by  them  with  persons 
aware  of  the  fact  that  he  held  the 
position  of  clerk.  It  may  be  con- 
ceded, the  court  said,  and  was 
doubtless  the  case,  that  the  agent 
had  no  authority  in  fact  to  issue 
such  certificates;  he  had  no  real 
authority  as  between  himself  and' 
his  principal,  or  other  parties  cog- 
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the  fictitious  person  to  the  assignment  and  power  of  attorney  on 
the  back,  and  the  transferee,  buying  it  in  good  faith,  obtains  a 
transfer  on  the  books  and  the  issue  of  a  new  certificate  to  him- 
self, it  was  held,  in  a  suit  in  equity,  whereby  the  corporation 
sought  to  restrain  the  transfer  of  the  certificate  and  compel  its 
surrender,  that  it  was  estopped  from  denying  its  validity.*'  The 
argument  that  the  president  and  treasurer  cannot  by  a  fraudulent 
reissue  bind  the  company  to  that  which  it  is  powerless  to  perform, 
might  be  tinanswerable,  if  the  power  to  give  certificates  were 
identical  with  the  power  to  create  stock.  But  it  has  been  said,  in 
answer,  that  while  a  certificate  of  stock  is  not  a  negotiable  in- 
strument, it  is  a  writteti  declaration  that  the  holder  has  a  definite 
share  in  the  capital  or  profits  of  the  concern,  which,  though  de- 
livered to  him,  is  intended  for  circulation,  and  is  virtually  ad- 
dressed to  all  the  world ;  so  that  third  parties  who  are  misled  by 
such  instruments  may  justly  require  that  the  loss  shall  fall  on  the 
corporation  and  not  on  them.**    A  certificate  of  stock  formally  is- 


nizant  of  the  facts,  for  doing  the 
particular  acts  complained  of. 
But  the  company  by  its  own  act, 
and,  as  it  turned  out,  misplaced 
confidence,  placed  the  agent  In  a 
position  to  do,  and  procure  to  be 
done,  that  class  and  description 
of  acts  to  which  the  particular 
acts  in  question  belong;  and  in 
such  case^  where  the  particular 
acts  in  question  are  done  in  the 
name  of  and  apparently  on  be- 
half of  the  principal,  the  latter 
must  be  answerable  to  innocent 
parties  for  the  manner  in  which 
the  agent  has  conducted  himself 
In  doing  the  business  confided  to 
him.  tJpon  no  other  principle 
could  the  public  venture  to  deal 
with  an  agent.  In  such  case  the 
apparent  authority  must  stand  as 
and  for  the  real  authority.  West- 
ern Maryland  R.  Co.  v.  Franklin 
Bank,  60  Md.  36.  But  in  an  ac- 
tion brought  to  recover  damages 
for  fraudulent  misrepresentations 
alleged  to  have  been  made  by  the 
defendant  corporation  through 
their  secretary,  it  appeared  that 
certain  customers  of  the  bank  had 
applied  to  them  for  an  advance 
on  the  security  of  transfers  of  de- 


benture stock  of  the  defendant 
company.  The  plalntifE's  manager 
called  upon  the  defendant's  secre- 
tary, and  was  informed  in  effect 
that  the  transfers  were  valid,  and 
that  the  stock  which  they  pur- 
ported to  transfer  existed.  The 
plaintiff  thereupon  made  the  ad- 
vances. It  subsequently  appeared 
that  the  secretary,  in  conjunction 
with  another,  had  fraudulently  is- 
sued certificates  for  debenture 
stock  In  excess  of  the  amount 
which  the  company  were  author- 
ized to  issue,  and  the  transfers 
concerning  which  the  plaintiff  in- 
quired related  to  this  overissue. 
And  it  was  held  that  although 
what  the  secretary  stated  related 
to  matters  about  which  he  was 
authorized  to  speak,  he  did  not 
make  the  statements  for  the  de- 
fendant but  for  himself.  British 
Banking  Co.  v.  Charnwood,  etc. 
Ry.  Co.  (1887),  18  Q.  B.  Div.  714. 
reversing  s.  c.  34  "W.  R.  718. 

47  Manhattan  Beach  Co.  v.  Ear- 
ned, 23  Blatchf.  C.  Ct.  494;  s.  c. 
27  Fed.  Rep.  484. 

48  Willis  V.  Philadelphia,  etc.  R. 
Co.,  13  Phila.  34;  People's  Bank 
V.  Kurtz,  99  Pa.  St.  346. 
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sued  by  a  corporation,  having  charter  power  to  issue  it,  is  a  con- 
tinuing afRrmance  of  ownership  of  the  shares  named  therein,  by 
the  person  named  as  owner  or  transferee.  Any  purchaser  of  it, 
or  interest  in  it,  in  the  absence  of  notice  of  its  invalidity,  or  cir- 
cumstances calculated  to  create  doubt  of  it,  is  entitled  to  rely  upon 
such  affrmation  without  inquiry  as  to  the  validity  of  the  certifi- 
cate.*' In  general,  a  party  must  be  presumed  to  have  notice  of 
everything  that  appears  upon  the  face  of  the  instrument  under 
which  he  claims  title.  But  a  transfer  of  stock  cannot,  in  this  re- 
spect, be  likened  to  an  ordinary  conveyance  of  real  or  personal 
property.  The  instrument  transferring  the  title  is  not  delivered 
to  the  party;  the  laws  require  it  to  be  written  on  the  company's 
books  in  which  the  stock  is  held;  the  party  to  whom  it  is  trans- 
ferred rarely,  if  ever,  sees  the  entry,  and  relies  altogether  upon 
the  certificate  of  the  proper  company  officer,  stating  that  he  is 
entitled  to  so  many  shares.^"  The  remedy  of  bona  Ude  holders  is 
precisely  the  same  as  if  the  board  of  directors  had  issued  the 
same  certificates  in  fraud  of  their  powers  under  the  law  and  ob- 
tained the  shareholders'  money  thereon.^^  The  advice  of  legal 
counsel  will  not  relieve  a  corporation  from  liability  for  improp- 
erly issuing  stock.^^  It  has  been  said,  however,  that  where  the 
surrender  and  transfer  of  the  old  certificate  are  prerequisite  to 
the  lawful  issue  of  a  new  one,  a  transferee  who  accepts  a  new 
certificate  without  taking  any  steps  to  assure  himself  that  this 
prerequisite  to  the  validity  of  his  certificate,  which  was  to  be  ful- 
filled by  the  former  owner  and  not  by  the  company,  had  been  com- 
plied with,  cannot,  as  against  the  company,  stand  in  the  position 
of  one  who  receives  a  certificate  of  stock  from  the  proper  officers 
without  notice  of  any  facts  impairing  its  validity.^^    When  false 

49  Kisterbock's  Appeal,  127  Pa.  severely  criticised,  on  the  ground 
St.  601,  14  Am.  St.  Rep.  868;  Jos-  that  the  provision  in  the  by-laws 
Ivn  V.  St.  Paul,  etc.  Co.,  44  Minn.  and  upon  the  face  of  the  certifi- 
183.  cates    provided    solely    that    that 

50  Lowry  v.  Commercial,  etc.  certificate  could  only  he  trans- 
Bank,  Taney's  Dec.  316;  Salis-  f erred  upon  a  surrender  of  that 
bury  Mills  v.  Townshend,  109  certificate  and  did  not  refer  to 
Mass,  115 ;  Taylor  on  Corporations,  prior  certificates.  Lowell  on  the 
§  ,598.  Transfer  of  Stocks,  §  112,  n.    The 

51  New  York,  etc.  R.  Co.  v.  case  most  unreconcilable  with  the 
Schuyler,  34  N.  Y.  30,  64.  modern  rule  was  one  in  which  by- 

52  Caulkins  v.  Gas-light  Co.  laws  passed  in  conformity  with 
(1887),  85  Tenn.  683;  s.  c.  4  Am.  the  charter  declared  that  all 
St.  Rep.  786.  transfers  of  stock  should  be  made 

63  Moores  v.  Citizens'  Nat.  Bank,  In  the  transfer  book,  kept  in  t^e 
111  U.  S.  156.    This  case  has  been      proper  office;  and  where  a  certifl- 
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certificates  are  issued,  either  by  vote  or  consent  of  a  majority  of 
the  stockholders,  or  by  the  board  of  directors,  or  other  officers, 
upon  whom  general  authority  is  conferred  to  issue  certificates  of 
stock,  the  corporation  is  glearly  liable.  And  it  is  held  that  the 
corporation  is  liable  when  such  false  or  fictitious  certificate  is  is- 
sued by  a  subordinate  officer,  in  the  absence  of  actual  authority 
from  such  stockholders  or  directors,  when  the  act  is  done  in  the 
course  of  his  employment  and  within  the  apparent  scope  of  his 
authority,  although  issued  in  fact  without  authority,  or  contrary 
thereto;  and,  although  issued  by  the  officer  not  for  any  corporate 
purpose,  but,  on  the  contrary,  for  his  own  purposes.^*  "The 
ground  of  liability  is  not  that  the  principal  has  been  benefited  by 
the  act  of  the  agent,  but  that  an  innocent  third  person  has  been 
damaged  by  confiding  in  the  agent,  who  was  accredited  by  the 
principal  as  worthy  of  trust  in  that  particular  business."  ^^  Where 
the  president  signed  in  blank  and  intrusted  to  the  secretary, 
who  was  the  authorized  agent  to  issue  stock,  a  large  number  of 
stock  certificates,  and  the  secretary  fraudulently  filled  in  the 
l)lanks  to  himself  as  owner,  signed  them  as  secretary,  attached 
the  corporate  seal  and  indorsed  and  sold  them,  the  corporation 
was  held  liable  to  a  bona  fide  purchaser  from  the  secretary,  not- 
withstanding that  the  stock  was  an  overissue  and  fraudulent." 

§  281.     Forged  certificate  of  stock. — In  the  case  of  forged 
certificates,  it  is  essential  to  public  welfare,  where  the  acts  of 

cate  of  stock  had  been  issued,  dlcially  said  of  this  case  that  it 
.  that  the  same  should  be  surren-  was  not  decided  "upOn  the  ground 
dered  before  transfer  made.  It  that  the  plaintiffs  were  not  in 
was  shown  that  the  agent  of  the  privity  of  dealing  with  the  de- 
defendant  had  fraudulently  given  fendants  by  reason  of  the  non- 
to  a  ttarticeps  criminis  a  certifi-  negotiable  character  of  the  cer- 
cate  in  the  usual  form  for  a  cer-  tificates,  and  therefore  could  not 
tain  number  of  shares  of  stock,  sue  for  fraud."  Farmers'  &  Me- 
when  in  fact  the  latter  owned  no  chanics'  Bank  v.  Butchers'  &  Drov- 
stock,  no  certificate  for  such  stock  ers'  Bank,  16  N.  Y.  151;  s.  c.  69 
had  been  surrendered,  and  no  Am.  Dec.  678. 
stock  stood  in  his  name  on  the  54  New  York,  etc.  v.  Schuyler, 
books.  The  plaintiflE,  in  good  faith,  34  N.  Y.  30;  Tome  v.  Parkersburg, 
and  in  reliance  upon  the  certifl-  etc.  Co.,  39  Md.  36,  17  Am.  Rep. 
cate  as  regularly  issued  and  valid,  540.  , 
made  a  loan  upon  and  received  the  ss  President,  etc.  v.  New  York, 
certificate,  with  an  assignment  of  etc.  Co.,  13  N.  Y.  599;  Moores  v. 
the  stock,  and  a  power  of  attor-  Citizens'  Nat.  Bank,  etc.,  Ill  U. 
ney  to  transfer  the  same.       The  S.  156. 

court  held  the   plaintiff  was  not  50  Farrington   v.    South   Boston 

entitled    to    recover.      Mechanic-'  R.  R.,   150  Mass.   406;    Moores  v. 

Bank  v.  New  York,  etc.  R.  Co.,  13  Citizens'    Nat.    Bank,    111    U.    S. 

N.  Y.   599.     But  it  has  been  ju-  156. 
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acknowledged  agents  are  accompanied  with  all  the  indicia  of  gen- 
uineness, and  are  issued  for  a  valuable  consideration,  that  the 
principal  should  be  responsibk,  whether  the  indicia  are  true  or 
not.^'  When  certificates  of  stock  contain  apparently  all  the  es- 
sentials of  genuineness,  a  bona  fide  holder  thereof  has  a  claim  to 
recognition  as  a  stockholder,  if  such  stock  can  legally  be  issued, 
or  to  indemnity,  if  this  cannot  be  done.  The  fact  of  forgery  does 
not  extinguish  his  right  when  it  has  been  perpetrated  by  or  at  the 
instance  of  an  officer  placed  in  authority  by  the  corporation  and  in- 
trusted with  the  custody  of  its  stock-books,  and  held  out  by  the 
company  as  the  source  of  information  on  the  subject.^^ 


67  Tome  V.  Parkersburg  Branch, 
■etc.  R.  Co.,  39  Md.  36;  North  River 
Bank  v.  Aymar,  3  Hill,  362 ;  West- 
ern Maryland  R.  Co.  v.  Franklin 
Bank,  60  Md.  36;  Shaw  v.  Port 
Philip,  etc.  Co.,  13  Q.  B.  Div.  103. 
Thus  where  the  secretary  of  a 
company  without  any  authority 
affixed  the  seal  of  the  company, 
which  was  in  his  custody,  to  cer- 
tificates of  stock,  and  either  him- 
self forged  the  signature  of  a  di- 
rector or  procured  it  to  he  forged 
and  issued  it,  the  court  said:  "It 
is  admitted  on  behalf  of  the  de- 
fendant that,  if  there  had  been 
merely  a  false  issue  of  the  cer- 
tificates in  the  absence  of  the  di- 
rectors, it  would  have  bound  the 
company.  But  it  is  contended  that 
the  present  case  differs  from  these 
because  the  director's  name  was 
forged,  and  that  the  secretary  car- 
ried out  this  fraud  by  means  of 
forgery.  How  does  this  make  any 
difference?  It  is  said  that  it  does 
so  because  no  decision  has  ever 
yet  given  validity  to  a  forged  doc- 
ument. It  is  asserted  that  there 
is  a  distinction  between  forgery 
and  other  fraud,  but  the  court 
fail  to  see  that  it  is  so.  A  di- 
rector is  to  sign  every  certificate 
and  certain  other  formalities  had 
to  be  observed.  These  formalities 
had  in  the  present  case  apparently 
"been  observed.  The  person  who 
receives  the  certificate  knows 
whether  he  received  it  from  the 
secretary,  but  he  can  not  verify 


the  due  observance  of  the  other 
formalities.  The  company  has 
therefore  made  it  part  of  the  duty 
of  the  secretary  and  within  the 
scope  of  his  authority  to  warrant 
the  genuineness  of  each  certificate 
he  issues,  and  the  plaintiff  in  this 
case  is  entitled  to  judgment.  Shaw 
V.  Port  Philip,  etc.  Co.,  13  Q.  B. 
Div.  105!. 

58  Baltimore,  etc.  R.  Co.  v.  Wil- 
kins,  44  Md.  28.  F.  &  Co.,  stock- 
brokers, were  requested  by  defend- 
ant's transfer  clerk  to  sell  a  cer- 
tificate for  one  hundred  shares  of 
defendant's  stock  purporting  to 
stand  in  the  name  of  B.  The 
signatures  of  defendant's  presi- 
dent and  treasurer  were  genuine, 
and  at  defendant's  request  the 
certificate  had  been  regularly 
countersigned,  and  registered  by 
the  registrar  of  transfers.  B., 
however,  was  a  fictitious  person, 
and  the  certificate  was  signed 
after  all  of  defendant's  stock  had 
been  issued  and  was  in  circula- 
tion. The  transfer  clerk  had 
fraudulently  receipted  for  the  cer- 
tificate in  B.'s  name  on  the  books 
of  the  company,  and  had  signed 
B.'s  name  on  the  back  of  the  cer- 
tificate. F.  &  Co.,  after  ascertain- 
ing that  the  stock  was  properly 
registered,  inquired  at  defendant's 
general  transfer  office,  and  were 
informed  by  its  authorized  agent 
that  the  stock  was  properly  in- 
dorsed and  that  the  agent  was  wil- 
ling to  make  the  transfer.  There- 
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Under  the  English  rule,  the  corporation  was  held  responsible, 
where  the  secretary  of  a  corporation,  whose  duty  was  to  re- 
ceive, examine,  and  register  transfers,  and  who  fraudulently  is- 
sued a  false  certificate  of  transfer,  upon  which  he  forged  the  name 
of  a  director,  whose  signature  was  necessary  to  the  transfer.^"  In 
Maryland,  the  corporation  was  held  liable  where  the  corporate 
treasurer,  whose  duty  is  was  to  keep  the  stock-books,  make  trans- 
fers and  countersign  the  certificates,  issued,  signed  and  sealed  a 
fraudulent  certificate,  although  it  was  uncertain  whether  or  not 
he  had  forged  the  signature  of  the  president  thereto.^"  Other- 
wise in  Massachusetts,  where  the  corporation  was  held  not  lia- 
ble. The  president  of  a  corporation  whose  only  duty  in  connec- 
tion with  certificates  of  stock  was  to  sign  them,  issued  a  fraudu- 
lent certificate  for  his  own  benefit,  signing  it  himself,  attaching 
the  corporate  seal  and  forging  the  signature  of  the  treasurer,  nec- 
essary to  it  as  provided  by  the  by-laws,  and  it  was  held  that  the 
certificate,  being  for  his  own  benefit  and  no  part  of  his  duty,  in 
its  issue  beyond  signing  it,  that  the  corporation  was  not  liable, 
not  even  upon  the  ground  of  negligence.*^  In  New  York,  in  1881, 
the  then  president  of  a  corporation  signed  and  left  in  blank,  cer- 
tificates of  stock  with  the  secretary,  who  was  transfer  agent,  and 
who  afterwards,  in  1888,  himself  became  president,  and  then  filled 
up  and  antedated  the  certificates  to  himself  as  stockholder,  forged 
the  name  of  the  treasurer  of  1881,  signed  his  own  name  as  secre- 
tary and  transfer  agent  as  to  that  date,  and  afterwards  pledged 
the  certificates  for  personal  loan  to  himself.  It  was  held  that  the 
corporation  was  not  responsible,  the  forger,  as  president,  having 
at  the  time  of  the  forgery  no  authority  as  transfer  agent,  or  au- 
thority to  sign  and  antedate  the  certificates;  and  that,  in  bor- 
rowing the  money,  he  was  not  acting  in  the  business  of  the  cor- 

Tipon  F.  &  Co.  sold  tie  stock,  and  and  refund  the  purchase  price, 
gave  a  guaranty  in  compliance  Upon  these  facts  defendant  was 
with  a  rule  of  the  stock  exchange,  held  liable  to  F.  &  Co.'s  assignee 
which  was  known  to  defendant,  for  the  damages.  Jarvis  v.  Man- 
that,  as  between  members,  the  hattan  Beach  Co.  (1889),  53  Hun, 
seller  of  stock  must  guaranty  to  362. 

the  purchaser  the  correctness  of  ^9  Shaw  v.  Port  Philip,  etc.  Co., 

the    certificate,    and    also    of   the  13  Q.  B.  Div.  103;  Allen  v.  South 

transfer.      F.     &     Co.     duly     ac-  Boston  R.  R.,  150  Mass.  200. 
counted  to  the  transfer  clerk  for  so  Tome  v.  Parkersburg,  etc.  Co., 

the  proceeds.    When  the  fraud  of  39  Md.  36,  17  Am.  Rep.  540. 
the  transfer  clerk  was  discovered,  'i  Hill   v.   Jewett,   etc.   Co.,   154 

they  were  compelled  to  take  back  Mass.  172;  26  Am.  St.  Rep.  230. 
the   stock  from  their  purchaser. 
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poration,  and  that  as  to  his  statements  regarding  the  certificates 
the  company  was  not  responsible."^ 

§  282.  Effect  of  forgery  or  fraud  in  issue  of  stock. — Neither 
forgery,  theft,  nor  fraud,  can  confer  power  or  convey  title  to  stock. 
The  corporation  and  its  officers  are  trustees  of  the  stockholders 
and  are  bound  to  protect  their  rights.  They  must  therefore  use 
extraordinary  diligence  in  the  examination  of  applications  for 
transfers.  When  in  doubt  as  to  the  genuineness  of  the  applica- 
tion, they  may  even  require  the  person  in  whose  name  the  stock 
stands  on  the  books  to  be  present,  and  are  in  general  entitled  to 
satisfactory  evidence  of  the  regularity  of  the  transfer.^'  What- 
ever is  done  by  the  corporation  or  officers  in  such  case  must  be 
done  in  their  discretion  and  upon  their  own  responsibility,  and 
therefore  a  corporation  may  maintain  an  action  against  a  person 
who  presents  a  forged  power  of  attorney  to  transfer  stock,  upon 
the  faith  of  which  the  corporation  issues  to  him  a  new  certificate 
of  stock,  although  he  acted  in  good  faith."*  So,  where  a  forged 
transfer  has  been  registered,  the  real  owner  of  the  stock  has  his 
remedy  against  the  corporation  either  by  a  bill  in  equity  to  com- 
pel a  re-transfer  on  the  books,  or  by  an  action  for  damages."^    He 


62  Manhattan  Life  Ins.  Co.  v. 
Forty-second  St.  etc.,  139  N.  Y. 
146. 

63  Telegraph  Co.  v.  Davenport, 
97  U.  S.  369;  Crocker  v.  Crocker, 
31  N.  Y.  507;  Dovey's  Appeal,  97 
Pa.  Rt.  153;  Weaver  v.  Borden,  49 
N.  Y,  286 ;  Moodie  v.  Seventh  Nat. 
Bank,  3  Week.  Notes  Cas.  (Pa.) 
118;  Talmage  v.  Third  Nat.  Bank, 
91  N.  Y.  531;  Matter  of  Coats 
(1902),  75  N.  Y.  App.  Div.  469; 
In  re  Biglin  v.  Friendship,  etc.,  46 
Hun,  223. 

64  Boston  V.  Albany  R.  Co.  v. 
Richardson,  135  Mass.  473;  Davis 
V.  Bank  of  England,  2  Bing.  393; 
Dalton  V.  Midland  Ry.  Co.,  12  C. 
B.  458;  Coates  v.  London,  etc.  Ry. 
Co.,  41  L.  T.  N.  S.  553;  Swaii  v. 
North  British,  etc.  Co.,  7  H.  &  N. 
603;.  Johnston  v.  Renton,  L.  R.  9 
Eq.  181;  Midland  Counties  Ry. 
Co.  V.  Taylor,  8  H.  L.  Cas.  751,  af- 
firming Taylor  v.  Midland  Ry.  Co., 
29  L.  J.  Ch.  731;  Sloman  v.  Bank 
of  England,  14  Sim.  475;  Cottam 
V.  Eastern  Counties  Ry.  Co.,  1  J. 
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&  H.  243;  Ex  parte  Swan,  7  C.  B. 
N.  S.  400;  Telegraph  Co.  v.  Dav- 
enport, 97  U.  S.  369;  Pollock  v. 
National  Bank,  7  N.  Y.  274;  Day 
V.  American  Tel.  etc.  Co.,  N.  Y. 
Daily  Reg.  July  18th,  1885;  Pratt 
V.  Boston,  etc.  R.  Co.,  126  Mass. 
443;  Pratt  v;  Taunton,  etc.  Manuf. 
Co.,  123  Mass.  110;  Mayor,  etc.  of 
Baltimore  v.  Ketchum,  57  Md.  23; 
Machinists'  National  Bank  v. 
Field,  126  Mass.  345;  Loring  v. 
Salisbury  Mills  Co.,  125  Mass.  138; 
Sewall  V.  Boston  Water  Power 
Co.,  86  Mass.  277;  Blaisdell  v. 
Bohr,  68  Ga.  56. 

65  Blaisdell  v.  Rohr,  68  Ga.  56; 
Pollock  V.  National  Bank,  7  N.  Y. 
274;  Cottam  v.  Eastern  Counties 
Ry.  Co.,  1  J.  &  H.  243;  Midland 
Ry.  Co.  V.  Taylor,  8  H.  L.  Cas. 
751;  Browne  &  Theobald's  Ry. 
Law,  71;  Swan  v.  North  British, 
etc.  Co.,  2  H.  &  C.  175;  Johnston 
V.  Renton,  9  Bq.  181;  Sloman  v. 
Bank  of  England,  14  Sim.  475. 
Also  in  Pollock  v.  National  Bank,  7 
N.  Y.  274;  Dalton  v.  Midland  Ry. 
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may  force  the  issue  of  new  certificates  by  the  company."*  Inas- 
much as  a  forged  transfer  can  convey  no  title,  the  corporation  is 
under  no  obligation  to  the  transferee  to  recognize  him  as  a  stock- 
liolder.  So,  where  such  a  transfer  was  made  and  registered  with- 
out knowledge  on  the  part  of  the  corporation  of  the  forgery,  it 
may  cancel  the  registry,  and  the  transferee  is  without  power  to 
prevent  it.  One  who,  even  in  good  faith,  first  obtains  registry 
of  a  forged  certificate,  cannot  retain  the  newly-issued  certificate 


Co.,  12  C.  B.  458;  Blaisdell  v. 
Bohr,  68  Ga.  56.  "It  has  been  held 
in  a  case,  the  authority  of  which 
has  never  been  iudlcially  doubted 
(In  re  Bahia  &  San  Francisco 
Railway  Co.,  18  L.  T.  Rep.  467), 
and  which,  though  it  arose  on  a 
foreign  railway  case,  is  very  hard 
to  distinguish,  that  where  the 
transferee  who  took  by  a  forged 
transfer  himself  receives  a  certifi- 
cate, and  on  the  strength  of  that 
certificate  becomes  a  transferrer, 
his  transferee  can  call  upon  the 
dompany  for  a  complete  indem- 
nity. The  cases  will  be  few  in- 
deed in  which  the  stockholder  will 
lose  the  value  of  his  stock;  but 
even  a  single  case  in  which  he 
loses  it  has  (and  quite  naturally) 
so  terrifying  an  effect  upon  the 
stockholders  throughout  the  coun- 
try, and  upon  their  bankers,  so- 
licitors and  brokers,  that  the  law 
of  the  subject'  and  the  question 
whether  and  how  far  it  ought  to 
be  altered  require  instant  and 
careful  examination.  .  .  .  But 
is  the  Bahia  case  perfectly  good 
law?  We  are  rather  inclined  to 
doubt  it.  The  ground  of  that  de- 
cision was  that  the  company,  by 
giving  a  certificate,  had  enabled 
the  transferees,  under  the  forged 
transfer,  to  hold  themselves  out 
as  real  owners.  Now,  by  sec- 
tion 12  of  the  Companies  Clauses 
Act,  1845,  which  applies  to  all  rail- 
way companies  incorp6rated  in 
and  after  1845,  and  is  to  a  great 
extent  similar  to  section  31  of  the 
Companies  Act,  1862,  on  which  the 
Bahia  case  was  decided,  it  is  en- 
acted that  'the  certificates  shall 
be  admitted  in  all  courts  as  prima 


facie  evidence  of  the  title  of  the 
shareholder.'  In  the  Bahia  case 
the  court  held  that  the  doctrine 
of  Freeman  v.  Cooke,  2  Ex.  654, 
applied,  and  that  the  company 
was  'estopped.'  But  in  Swan  v. 
North  British  Australasian  Co.,  2 
H.  &  C.  188,  Cockbum,  C.  J.,  ob- 
served: 'To  bring  a  case  within 
the  principle  established  by  the 
decision  in  Freeman  v.  Cooke,  it 
is  essentially  necessary  that  the 
representation  or  conduct  com- 
plained of,  whethet  active  or  pas- 
sive in  its  character,  should  have 
been  intended  to  bring  about  the 
result  whereby  loss  has  been  oc- 
casioned to  the  other  party,  or 
his  position  has  been  altered;' 
and  the  opinion  of  Blackburn,  J., 
is  to  the  same  effect.  Curiously 
enough,  both  these  judges  were 
parties  to  the  judgment  in  the 
Bahia  case,  and  saw  no  difficulty 
in  applying  the  principle  of  Free- 
man V.  Cooke  to  it.  For  ourselves, 
we  submit  with  diffidence  that 
there  is  considerable  difficulty  in 
so  applying  it;  but,  as  we  have 
already  said,  the  Bahia  case  has 
never  been  judicially  called  in 
question;  and  it  appears  to  have 
been  approved  of  in  Hart  v. 
Frontino,  etc.  Company,  22  L.  T. 
Rep.  N.  S.  30.  Be  this  as  it  may, 
however,  it  can  not  be  said  that 
the  law  it  at  present  in  a  satis- 
factory state,  as  it  seems  clear  at 
any  rate  that  he  who  takes  the 
first  transfer  of  'bad'  stock  must 
bear  all  the  loss  of  a  holder  with- 
out title."  8  Ry.  &  Corp.  L.  J. 
398. 

ooSearlett   v.   "Ward    (1893),   52 
N.  J.  Eg.  197. 
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as  against  the  owner  of  the  old  one."'  Although,  if  the  corpora- 
tion'makes  the  transfer  by  mistake,  it  cannot  be  held  liable,'"  yet, 
when  a  bank  takes  forged  certificates  in  pledge  from  the  forger, 
and  he  applies  for  a  second  loan,  upon  which  the  corporation  in- 
sists upon  a  registration  in  its  name,  it  becomes  liable  to  the 
pledgee  for  the  second  loan,  but  not  for  the  first.'^  But  when  one 
is  not  the  immediate  purchaser  under  a  forged  transfer,  but 
claims  the  shares  from  one  who  is,  he  has  his  remedy  against  the 
latter  under  the  implied  warranty  of  title,  even  though  the  latter 
transferred  the  stock  without  knowledge  of  the  forgery  -p  except 
that  when  such  a  transfer  is  made  through  an  agent  the  agent 
incurs  no  liabilityj^  The  immediate  purchaser  of  forged  certifi- 
cates has  no  right  to  new  certificates  which  have  been  issued  to  him 
upon  the  transfer,  for  the  reason  that  they  do  not  operate  to  divest 
the  real  owner  of  his  title  to  the  stock/* 

Registration  as  protection  against  fraudulent  transfer. — A  lead- 
ing case  upon  this  subject  is  that  of  New  York,  etc.  R.  Co.  v. 
Schuyler.'^a  in  which  it  is  held  that  a  transferee  must  be  regis- 
tered in  order  to  be  protected  against  a  fraudulent  transfer.'^  In 
this  case  Davis,  J.,  said :  "Where  the  stock  of  a  corporation  is,  by 
the  terms  of  its  charter  or  by-laws,  transferable  only  on  its  books, 
the  purchaser  who  receives  a  certificate  with  power  of  attorney, 
gets  the  entire  title,  legal  and  equitable,  as  between  himself  and 
his  seller,  with  all  the  rights  the  latter  possessed ;  but  as  between 
himself  and  the  corporation  he  acquires  only  an  equitable  title, 
which  it  is  bound  to  recognize,  and  permit  it  to  be  ripened  into 
a  legal  title,  when  he  presents  himself,  before  any  effective  trans- 
fer on  the  books  has  been  made,  to  do  the  acts  required  by  the 
charter  and  the  by-laws  in  order  to  make  a  transfer.  Until  these 
acts  be  done,  he  is  not  a  stockholder  and  has  no  claim  to  act  as 
such.     .     .     .     The  stock  not  having  passed  by  the  delivery  of 

68  Davis  V.  Bank  of  England,  2  Ry.   Co.,   41  L.  T.   553;    Simm  v. 

Bing.   393;    Hare  v.  London,   etc.  Anglo-American  Tel.  Co.,  5  Q.  B. 

Ry.  Co.,  2  Johns.  &  H.  480;   s.  c.  Div.  188. 

30  L.  J.  Ch.   817;   Waterhouse  v.  'i  Metropolitan  Savings  Bank  v. 

London,  etc.  Ry.  Co.,  41  L.  T.  N.  Mayor,  etc.  of  Baltimore,  63  Md.  6. 

S.  553;    Simm  v.  Anglo-American  '2  Matthews     v.     Massachusetts 

Tel.  Co.,  5  Q.  B.  Div.  188;  Brown  National  Bank,  1  Holmes,  396. 

V.  Howard  Ins.  Co.,  42  Md.  384;  73  Machinists'  National  Bank  v. 

Hambleton  v.  Central,  etc.  R.  Co.,  Field,  126  Mass.  345. 

44    Md.    551;    Hildyard   v.    South  7 1  Johnston    v.    Renton    (1870), 

Sea  Co.,  2  P.  Wms.  76.    Cf.  Ashhy  L.  R.  Q.  Eq.  Cas.  181. 

V.  Blackwell,  2  Eden,  299.  74a  34  N.  Y.  30. 

70  Waterhouse    v.    London,    etc.  75  See   also   Cady  v.   Potter,    55 

Barb.  463. 
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the  certificates  and  power  of  attorney,  the  legal  title  remains  in 
the  seller,  so  far  as  affects  the  company  and  subsequent  bona  Me 
purchasers  who  take  by  transfer  duly  made  on  the  books.  And 
hence  a  buyer  in  good  faith  who  takes  a  transfer  in  conformity 
to  the  charter  and.  by-laws,  permitted  to  be  made  by  the  author- 
ized officer  of  the  corporation,  becomes  vested  with  the  complete 
title  to  the  stock  and  cuts  off  all  rights  and  equities  of  the  holder 
of  the  certificate  to  the  stock  itself." ''"  Where,  however,  the 
transfer  is  made  effectual  by  the  surrender  and  cancellation  of 
the  old  certificates,  no  valid  transfer  can  be  made  without  com- 
pliance with  this  formality.'^  And  where  a  transferee  has  waived 
the  right  to  the  cancellation  of  the  old  certificates  and  consents  to 
a  transfer  on  the  books  without  their  presence,  he  has  no  recourse 
against  the  corporation  for  damages.'' 

§  283.  Liability  for  fraudulent  issue. — Where  stock  is  fraud- 
ulently overissued  by  the  proper  officer  of  a  company,  the  false 
certificates  cannot  be  regarded  as  valid  stock,  but  bona  Ude  hold- 
ers of  them  are  entitled  to  indemnity.''  Thus,  where  a  bank  has 
been  held  responsible,  although  stock  had  been  issued  beyond  the 
limit  fixed  by  the  charter,  bona  ftde  holders  were  entitled  to  in- 
demnity, but-  not  to  become  stockholders.  The  court  said  that 
the  idea  that  the  purchaser  of  stock  was  to  lose  the  property  he 
had  honestly  paid  for,  because  the  bank  had  not  done  its  duty  to 


76  New    York,    etc.    R.    Co.    v.  the    initiative    step    in    the    pro- 

Schuyler,  34  N.  Y.  30,  80,  citing  ceedings  may  have  been  taken  by 

"Wilson  v.  Little,  2  Comst.  443,  447  the  corporation  against  the  hold- 

s.   c.   51  Am.   Dec.   307;    Bank  of  ers   of   overissued  stock,   praying 

Utica  V.  Smalley,  2  Cow.  770;  s.  c.  its  cancellation,  a  court  of  equity, 

14  Am.  Dec.  526;  Stebbins  v.  Phoe-  having  granted  the  relief  sought 

nix  Fire   Ins.   Co.,   3   Paige,   350;  by   the   plaintiff,    will     not    stop 

Union   Bank  v.   Laird,,  2   Wheat,  there,  but  will  proceed  in  the  same 

390;     Mechanics'    Bank    v.    New  case  to  grant  the  defendants  dam- 

Yorl^,   etc.   R.   Co.,    3   Kern.   621;  ages  against  the  plaintiff  for  the 

Gilbert  v.  Manchester  Iron  Co.,  11  fraud  practiced  upon  them  by  the 

Wend.  627;  Borgate  v.  Shortridge,  corporate  agents.   Pollock  on  Con- 

3    Eng.  L.  &  Eq.  58.  tracts,  §  94;  Slmm  v.  Anglo-Amer- 

^^  Beach    on   Railways,    §§    383,  lean  Telegraph  Co.,  5  Q.  B.  Dlv. 

384.  188;    New   York,    etc.    R.  '  Co.    v. 

78  Houston,  etc.  Ry.  Co.  v.  Van  Schuyler   (1865),  34  N.  Y.  30;  In 

Alstyne,  56  Tex.  439;  Hall  v.  Rose  re  Bahla,  etc.  Ry.  Co.,  L.  R.  3  Q. 

Hill,  etc.  Road  Co.,  70  111.  673.   Gf.  B.  584,  595;  Daly  v.  Thompson,  10 

Shropshire,  etc.  Ry.  &  Canal  Co.  V.  Mees.   &  W.    309;    Waterhouse  v. 

Queen,  L.  R.  7  H.  L.  496.  London,  etc.  Ry.  Co.,  41  L.  T.  N. 

70  New    York,    etc.    R.    Co.    v.  S.  553. 
Schuyler     (1865),    34    N.    Y.    73, 
where  It  was  held  that  although 
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itself,  was  unreasonable  in  the  last  degree."*  The  general  rule  is, 
therefore,  that  a  bona  fide  purchaser  of  certificates  for  shares  in 
a  corporation,  issued  in  due  form  by  agents  of  the  company  hav- 
ing authority  to  issue  such  certificates,  under  ordinary  circum- 
stances, can  compel  the  corporation  to  recognize  the  certificate 
as  valid  and  accord  to  him  the  rights  of  a  shareholder,  unless  the 
-creation  of  new  shares  is  prevented  by  some  legal  prohibition ; 
and  if  the  shares  which  the  certificate  purports  to  represent  can- 
not legally  be  created,  by  reason  of  some  legal  prohibition,  the 
purchaser  is  entitled  to  recover  his  damages  from  the  corporation 
for  the  false  representation  contained  in  the  certificate.*^  So  that 
"the  incapacity  to  create  the  spurious  stock  would  be  no  defense 
to  an  action  for  damages  for  the  injury."  '^  To  entitle  the  ag- 
grieved party  to  sue  on  spurious  stocks,  no  privity  is  necessary, 
except  such  as  is  created  by  the  unlawful  act  and  the  consequen- 
tial injury,  because  the  injured  party  is  not  seeking  redress  upon 
the  contract,  but  purely  for  the  tortious  act  in  the  commission  of 
which  the  contract  is  an  accidental  incident.*'  Defenses  by  a  cor- 
poration that  certificates  were  not  issued  in  conformity  with  the 
charter  or  by-laws  are  not  considered  with  favor  by  the  courts. 
But  where  the  charter  provides  that  certificates  of  stock  should 
be  signed  by  the  president,  directors  and  treasurer,  fraudulent 
overissues  signed  by  the  president  and  treasurer  alone  were  not 


so  Bank  of  Kentucky  v.  Schuyl-  Railways  and  Field  on  Corpora- 
kill  Bank,  1  Pars.  Sel.  Eq.  Cas.  tions,  §  144;  following  Mechan- 
180.  ics'   Bank   v.   New   York,   etc.   R. 

81  2  Morawetz  on  Corporations,  Co.,  13  N.  T.  599.    And  in  a  case 

§  761,   Taylor  on  Corporations,   §  where  the  president  of  a  railway 

591;     Bridgeport    Bank    v.    New  company  fraudulently  issued  cer- 

York,    etc.   R.    Co.,    30   Conn.   231  tificates  of  stock,  properly  signed 

(one  of  the  Schuyler, fraud  cases) ;  and     sealed,     in     excess     of     the 

Hall  V.  Rose  Hill,  etc.  Road  Co.,  amount  authorized  by  law,  it  was 

70  111.  673;  Mandelhaum  v.  North-  held,    that    the    stock    should    be 

American  Mining  Co.,  4  Mich.  465;  treated  as  genuine  in  the  hands 

Wright's  Appeal,  99  Pa.  St.  425;  of   Bona   fide   holders.     Willis   v. 

People's  Bank  v.  Kurtz,  99  Pa.  St.  Fry,  13  Phila.  33. 

344;    Willis   v.   Philadelphia,   etc.  82  New    York,    etc.    R.    Co.    v. 

R.  Co.,  6  Week.  N.  Cas.  461;  Bruff  Schuyler   (1865),  34  N.  Y.  30,  50. 

T.  Mali,  36  N.  Y.  200;  Western,  etc.  ss  New    York,    etc.    R.    Co.    v. 

R.  Co.  V.  Franklin  Bank,  60  Md.  Schuyler,     (1865),    34    N.    Y.    30, 

36;   Tome  v.  Parkersburg,  etc.  R.  quoting    Bank    of    Kentucky    v. 

Co.,    39    Md.    36;    Titus   v.    Great  Schuylkill   Bank,   1  Parson's   Sel. 

Western   Turnpike  Co.,   61  N.   Y.  Eq.  Cas.  180;  Bruff  v.  Mali,  36  N. 

237;    Pollock  on  Contracts,   §   94.  Y.    206;    Titus   v.    Great  Western 

But    the    contrary    doctrine    re-  Turnpike,   61  N.  Y.   280;    s.   c.   5 

ceives  the  sanction  of  Redfield.  on  Lans.  250. 
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sufficient  to  charge  the  corporation.**  In  the  case  of  a  fraudulent 
overissue  of  stock  by  the  proper  officer  of  a  corporation,  a  joint 
action  will  lie  against  the  company  and  the  agent,*"  or  a  separate 
action  against  either.*' 

Liability  of  stockholders,  of  overvalued  stock. — Where  a  part- 
nership was  incorporated  to  continue  the  business  of  the  firm,  and 
in  the  valuation  of  its  assets  by  the  bookkeeper  they  were  over- 
valued by  his  unintentional  errors,  and  the  stock  issued  in  lieu 
thereof  was  issued  as  full  paid,  the  stockholders  were  held  not 
liable  to  the  creditors  for  such  overvaluation.*^  Though  the  issue 
of  stock  for  property  fraudulently  overvalued  is  voidable  as  to 
creditors  or  other  stockholders,  it  will  bind  the  corporation.** 


WATERED   STOCK. 

§  284.  Definition  and  methods  of  issue. — "Watered"  or 
fictitiously  paid-up  stock,  is  that  issued  as  paid  up,  whereas  the 
par  value  has  not  been  paid  in  money,  or  money's  worth.  It  is 
"watered"  to  the  extent  that  the  par  value  exceeds  the  value  paid. 
"The  stock  of  a  corporation  is  supposed  to  stand  in  the  place  of 
actual  property  of  substantial  value,  and  as  being  a  convenient 
method  of  representing  the  interest  of  each  stockholder  in  such 
property,  and  to  the  extent  to  which  it  fails  to  represent  such 
value  it  is  either  a  deception  and  fraud  upon  the  public,  or  an  evi- 
dence that  the  original  value  of  the  corporate  property  has  become 
depreciated.  .  .  .  If  it  be  once  admitted  that  a  corporation 
may  issue  stock  without  receiving  a  consideration  therefor,  and 
where  it  does  not  represent  actual  or  substituted  value  in  corpo- 
rate assets,  there  is  apparently  no  limit  to  the  extent  to  which  the 
original  stock  may  be  "watered,"  except  the  caprice  of  the  stock- 
holders."*^  "Watered"  stock  is  not  necessarily  illegal.  It  may  be 
entirely  fair  and  lawful  as  to  one  person  and  fraudulent  and  illegal 
as  to  another.  When  its  issue  by  agreement  is  valid  as  to  the  parties 
thereto,  it  is  not  in  violation  of  any  principle  of  public  policy .°» 

84  Holbrook    v.    Fauquier,     etc.  st  Taylor     v.     Cummings     (111. 

Co.,  3  Cranch.  C.  C.  425;   Grang-  1903),  127  Fed.  108. 

ers'   etc.  Co.  v.  Hamper,   73  Ala.  ss  parmelee  v.  Price   (1904),  70 

341.  N.  E.  725,  208  111.  544. 

ssBruff  Y.  Mali,  36  N.  Y.  205;  so  Handley  v.  Stutz  (1891),  139 

Phelps  V.  Wait,  30  N.  Y.  78.  U.  S.  417. 

seBruff  v.  Mali,  36  N.  Y.  205;  oo  Scovill  y.  Thayer  (1881),  105 

Suydam  v.  Moore,  8  Barb.  358.  IT.  S.  143. 
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"Watered"  stock  is  void  rather  than  voidable,'^  It  is  claimed  that 
on  principle  there  is  no  more  harm  in  the  negotiation  by  a  corpo- 
ration of  its  stock  below  par  than  of  its  bonds  or  notes  at  a  dis- 
count. There  is  no  liability  on  corporate  stock  exchanged  for 
property  of  less  value  than  the  par  value  of  the  stock.  At  com- 
mon law  there  is  no  express  or  implied  contract  to  pay  to  the  cor- 
poration or  to  the  creditors  the  par  value  of  the  stock  it  has  ex- 
changed for  property,  however  exaggerated  may  have  been  the 
agreed  valuation.  If  the  transaction  be  palpably  fraudulent,  the 
only  remedy  is  in  rescission  of  the  contract,  at  the  instance  of  the 
party  injured,  return  of  the  stock  and  resumption  of  the  property. 

Fraud  is  not  implied  from  proof  that  the  property  was  worth 
less  than  the  par  value  of  the  stock.  For  issue  of  the  stock 
for  property  at  whatever  gross  overvaluation,  the  stockholders 
are  not  liable  to  pre-existing  creditors,  because  they  did  not  rely 
upon  that  part  of  the  capital  stock  being  paid  in,  and  no  subse- 
quent creditor  can  complain  where  he  contracted  with  the  cor- 
poration knowing  of  such  issue  of  stock  for  property  taken  at 
overvaluation.  The  stockholders  who  participated  or  acquiesced 
in  the  transaction  have  no  ground  for  complaint.  The  courts 
sustain  such  exchanges  of  stock  for  property  however  greatly 
overvalued,  except  where  the  property  is  practically  worthless, 
or  its  possible  value  is  merely  conjectural.  When  it  purports  to 
be  "paid  up"  in  property,  the  value  is  seldom  equal  to  the  par 
value  of  the  stock.  The  important  question  with  those  who  have 
right  to  complain  in  any  instance  is  whether  liability  attaches, 
and  to  whom,  and  what  is  the  remedy.  "Watered"  stock  is  is- 
sued (i)  at  a  discount  for  money  when  the  certificate  recites  that 
it  is  fully  "paid  up,"  or  (2)  in  the  favorite  way',  by  accepting 
overvalued  property  or  work,  or  (3)  by  stock  dividends  whose 
par  value  has  not  been  added  to  the  capital  stock,  or  (4)  under 
statutory  consolidation.  "Watered  stock"  is  not  necessarily  ille- 
gal or  void,  or  a  fraud  upon  any  one,  or  contrary  to  public  policy. 
It  all  depends  upon  the  facts  and  circumstances  of  any  given  case. 

§  285.  Issued  for  stock  dividend. — Where  instead  of  dis- 
tributing the  surplus  profits  of  the  corporate  business  among  the 
stockholders  by  a  cash  dividend,  they  are  invested  in  the  business 
as  an  additional  investment  by  the  stockholders,  upon  issue  to  them 
of  a  stock  dividend,  the  security  of  creditors  is  so  much  increased, 
consequently  the  law  encourages  the  stock  dividend.    It  may  be 

siNicrosi  v.  Irvine   (1893),  102  Ala.  648,  48  Am.  St.  Rep.  92. 
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made  by  an  issue  of  stock  at  less  than  its  par  value.°^  But,  where 
the  actual  property  and  the  capital  stock  are  not  increased  to  the 
extent  of  the  par  value  of  the  stock  issued  as  a  dividend,  it  is 
fraudulent  or  irregular."^  The  corporation  by  agreement  with 
the  stockholders  may  credit  such  surplus  profits,  as  a  payment 
pro  tanto  upon  their  subscriptions. °* 

§  286.  Issued  in  exchange  for  sale  of  all  the  corporate  prop- 
erty. By  sale  of  all  the  property  of  one  corporation  to  an- 
other.— Another  method  sustained  by  the  law  "^  for  the  issue  of 
watered  stock,  is  by  sale  of  all  the  assets  of  one  corporation  to 
another,  for  its  full  paid  stock.  For  such  a  sale  by  a  quasi 
public  corporation,  express  legislative  authority  is  required.  The 
buying  corporation  often  issues  for  distribution  among  the  stock- 
holders of  the  selling  corporation,  full  paid  stock  several  times 
larger  than  the  amount  of  its  issued  capital  stock.  Or  upon  trans- 
fer of  the  property  to  the  buying  corporation  it  may  issue  the 
stock  to  the  stockholders  of  the  selling  corporation  in  exchange 
for  its  old  stock.  By  such  a  sale  one  corporation  buys  the  prop- 
erty of  another.  It  differs  from  a  consolidation.  That  dissolves 
the  old  corporations  and  creates  a  new  one.     ■ 

§  287.  Issued  in  consolidation  of  corporations. — A  consoli- 
dation of  two  or  more  strictly  private  corporations  may  be  affected 
legally  without  any  express  legislative  authority,  but  such  author- 
ity is  necessary  for  the  consolidation  of  railroads  and  other  com- 
mon carriers  and  waterworks,  etc.,  owing  duties  to  the  public. 
These  corporations  often  resort  to  consolidation  as  a  legal  means 
of  watering  their  stock,  as  in  cases  to  over  ten  times  its  original 
amount  and  without  question. 

§  288.  Issued  in  exchange  for  property  of  less  than  par  value 
of  the  stock.  When  issued  for  overvalued  property  or  con- 
struction work. — To  invalidate  stock  issued  for  overvalued 
property  or  work,  the  fact  of  overvaluation  must  be  proved,  and 
that  the  overvaluation  was  intentional  and  fraudulent."'!  Quo 
warranto  will  lie  where  a  million  dollars  of  stock  is  issued  for 
patents  applied  for  and  unissued."     The  courts  now  hold  that 

02  In  re  Owen,  etc.  Co.  (Can.  85  Chicago,  etc.  Co.  v.  Ashling 
(1891),  21  Ontario  Rep.  349.  (1895),  160  111.  373. 

03  Williams  V.  "Western  Union  00  Kelly  v.  Fletcher  (1894),  94 
Tel.  Co.  (1883),  93  N.  Y.  162.  Tenn.  1. 

94 Kenton,   etc.   Co.   v.   McAlpin  9t  state  v.  Webb  (1893),  97  Ala. 

(1880),  5  Fed.  737;  Kryg;er  v.  An-      111,  38  Am.  St.  Rep.  151. 
drews  (1887),  65  Mich.  405. 
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an  issue  of  stock  as  fully  paid,  under  agreement  that  it  is  not 
to  be  fully  paid,  is  legal  and  valid,  as  between  all  the  parties  to 
the  agreement,  and  is  not  opposed  to  any  principle  of  public 
policy.^*  As  where  paid-up  stock  was  issued  at  a  gross  overvalua- 
tion and  the  court  said :  "It  seems  to  me  impossible  to  say  that 
however  wrong  the  transaction  was  in  respect  to  other  persons, 
there  was  anything  wrong  as  between  the  company  and  the  ven- 
dors.""^ And  where  paid-up  stock  at  great  discount  was  issued 
to  all  the  stockholders  the  court  said:  "It  is  conceded  to  have 
been  the  contract  between  him  and  the  company  that  he  should 
never  be  called  upon  to  pay  any  further  assessments  upon  the 
stock.  The  same  contract  was  made  with  all  the  other  share- 
holders and  the  fact  was  known  to  all.  As  between  them  and 
the  company  this  was  a  perfectly  valid  agreement.  It  was  not 
forbidden  by  the  charter  or  by  any  law  or  public  policy."^  In 
Knapp  y.  Publishers,^  where  there  were  no  creditors,  and  all 
the  stockholders  assented,  a  distribution  of  increased  capital 
stock  without  any  consideration,  was  sustained.  In  the 
absence  of  express  legislative  rule,  to  the  contrary,  such  stock 
is  binding  upon  the  corporation,  and  as  against  all  other  parties, 
excepting  rights  of  existing  stockholders,  and  creditors.  The 
favored  and  most  common  way  of  issuing  so-called  "paid-up 
stock,"  which  is  not  paid-up,  is  by  exchange  of  property  taken 
at  exaggerated  valuation,  the  difficulty  herein  being  to  determine 
what  measure  of  overvaluation  will  render  the  contract  invalid, 
and  what  is  the  remedy. 

The  overvaluation,  when  shown,  must  also  be  shown  to  be 
intentional  and  fraudulent.^  Though  the  stock  be  found  in- 
valid, the  holder  is  not  necessarily  liable  thereon."  Where  stock 
is  issued  for  property  or  seryice,  the  courts  will  treat  the  stock 
as  full  paid,  however  much  the  par  value  of  the  stock  exceeds 
the  value  of  the  property,  labor  or  services.  Where,  without  dis- 
sent by  any  stockholder  or  other  interested  person,  the  corpora- 
tion, being  solvent,  makes  an  exchange  of  a  certain  amount  of  its 
capital  stock  at  a  discount,  for  property,  all  parties  to  the  ex^b-^nge 
are  thereafter  estopped  to  complain  of  the  transaction,  regardless 

08  Scovill  v.  Thayer   (1881),- 105  2  Knapp    v.    Publishers    (1895), 

U.  S.  143.  127  Mo.  53. 

89  7n     re     Ambrose,     Ptr.     Co.  3  Kelly   v.    Fletcher    (1S94),    94 

(1880),  L.  R.  14  Ch.  D.  390.  Tenn.  1. 

iScovill  V.  Thayer   (1881),  105  *  Fogg  v.  Blair    (1891),   139  U. 

V.  S.  143.                                    -  S.  118. 
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of  what  may  have  been  the  value  of  the  property  which  tlie  corpo- 
ration accepted  in  the  exchange;  and  no  court  can  interpose  its 
power  in  any  way, to  cancel  or  reform  the  contract,  in  the  absence- 
of  positive  fraud.  In  such  case  of  exchange  no  one  can  be  prejii- 
diced.^  But  such  payment  in  property  will  not  be  good  as  against 
subsequent  bona  iide  creditors  of  the  corporation  who  dealt  with  it 
on  the  faith  of  its  stock  being  fully  paid,  if  the  overvaluation  was- 
fraudulent  or  intentional."  The  provision  of  the  Iowa  Code  sub- 
jecting shareholders  to  liability  for  the  amount  of  their  unpaid, 
stock,'  has  been  held  to  apply  to  a  stockholder  who  paid  his  sub- 
scription by  transferring  a  worthless  patent  right  to  the  company.*' 
.So  also  a  contractor,  a  part  of  whose  remuneration  for  construct- 
ing the  works  of  a  corporation  consisted  of  the  company's  stock  at 
fifty  per  centum  of  its  par  value,  has  been  held  to  be  liable  thereon, 
to  corporate  creditors.  The  creditors  are  not  bound  by  the  contract 
between  the  company  and  the  contractor  as  to  the  price  of  the 
works,  and  only  to  the  extent  of  the  reasonable  value  thereof  can 
the  latter  avoid  payment  of  the  balance  due  on  the  par  value 
of  the  stock.^  But  it  is  generally  held  that  persons  receiving 
full  paid  shares  of  a  company  for  property  accepted  at  an  over- 
valuation, can  not  be  held  liable  by  the  corporate  creditors  for 
the  difiference  between  the  real  value  of  the  property  and  the 
valuation  at  which  the  company  agreed  to  accept  it.^"     For  such 


5  Northern  Trust  Co.  v.  Colum-  that  certain  property  constituting 
bia,  etc.  Co.   (1896),  75  Fed.  936.  the    consideration    for    the   stock 

6  Lloyd   V.  Preston    (1892),   146  was  worth  more  than  that  amount 
tr.  S.  630.  was  held  inadmissible. 

7  Iowa  Code,  §  1082.  o  Shickle   v.   Watts    (1888),    94- 
s  Chisholm   v.   Forny,   65   Iowa,  Mo.  410. 

336.  See  also  Wetherbeev.^Baker,  lo  In  Peck,  v.  Coalfield  Coal  Co. 
35  N.  J.  Bci.  501,  where  there  was  (1883),  11  111.  App.  88,  it  was  held, 
a  total  failure  of  consideration,  where  stockholders  were  allowed 
the  purchaser  having  no  title  to  to  pay  their  subscriptions  by  con- 
the  property.  Of.  Savage  v.  Bull,  veying,  or  causing  to  be  conveyed, 
17  N.  J.  Eq.  142;  Jackson  v.  Traer,  to  the  corporation,  coal  lands,  the 
64  Iowa,  469;  s.  c.  52  Am.  Rep.  business  of  the  corporation  being 
449.  Boulton  Carbon  Co.  v.  Mills  to  mine  coal  and  to  buy  and  sell 
(1889),  78  Iowa,  460,  was  an  ac-  coal  lands,  and  the  value  thereof 
tion  to  enforce  a  liability  against  was  Tiona  fide  fixed  at  $500,000, 
a  stockholder  of  a  corporation  to  the  whole  amount  of  the  capital 
the  amount  of  the  unpaid  instal-  stock,  although  the  land  cost  only 
ments  on  his  stock,  and  defend-  $57,000,  when  bought  from  the  far- 
ant  having  conceded  that  he  paid  mers,  that  they  were  not  liable  as 
but  one-third  of  the  par  value  for  upon  unpaid  stock  for  the  debts 
the  stock  issued  to  him,  evidence  of  the  corporation.     Nor  can  any 
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a  transaction  can  not  be  attacked  at  all  except  for  fraud,  and  if 
fraudulent,  it  is  altogether  void.  The  court  will  not  make  a  new 
contract  for  the  parties  and  say  to  the  purchaser  "though  you  have 
bargained  for  paid-up  shares,  we  will  change  that  into  a  bargain 
to  take  shares  not  paid  up  and  put  you  on  the  list  of  contributories 
on  that  grouiid."^^  The  most  that  can  be  done  is  to  "take  away 
any  profit  from  the  person  who  has  improperly  made  it."  ^^ 
"Whatever  may  have  been,  in  fact,  the  value  of  the  property 
turned  over  to  the  company  for  its  stock,  the  company  agreed  to 
take  it  for  the  stock.  The  persons  interested  were  the  stock- 
holders, and  there  was  no  dissent  on  the  part  of  any  person 
concerned  from  what  was  done.  Neither  person  then  holding 
stock,  nor  any  person  who  afterwards  became  a  stockholder  by 
assignment  from  oiie  who  then  held  stock,  can  now  make  com- 
plaint on  behalf  of  the  corporation  as  against  the  fairness  of  that 
transaction.  This,  I  take  to  be  the  settled  law  on  that  subject."^* 
A  dissenting  stockholder  may  have  the  receiver  of  stock  at  a  dis- 
count, compelled  to  return  the  stock.  A  transferee  may  hold 
him  liable,  where  the  transaction  is  fraudulent.^*  Where  full- 
paid  stock  is  issued  for  property  received,  there  must  be  actual 
fraud  in  the  transaction  to  enable  creditors  of  the  corporation  to 
call  the  stockholders  to  account.  If  the  stock  has  been  fairly 
created  and  paid  for,  there  is  an  end  of  trusts  in  favor  of  anybody, 
and  this  does  not  affect  the  general  rule  that  unpaid  subscriptions 
of  stock  are  a  trust  fund  to  be  administered  for  the  benefit  of 
creditors  after  a  corporation  becomes  insolvent.  Where  the 
charter  authorizes  capital  stock  to  be  paid  in  property,  and  the 
shareholders  honestly  and  in  good  faith  put  in  property,  instead 
of  money,  in  payment  of  their  subscriptions,  third  parties  have 

liability    be    imposed    upon    the  S.  367;  Anderson's  Case,  7  Ch.  Div. 

stockbolders   by   a   resolution   of  75. 

the  directors,  subsequently  made  12  Anderson's  Case,  7  Ch.   Div. 

without  their  assent,  declaring  the  75;  Four  Mile,  etc.  R.  Co.  v.  Bai- 

stock  unpaid.  ley,  18  Ohio  St.  208. 

11  Scovill  V.  Thayer,  105  IT.   S.  is  Showalter,    J.,    in    Northern 

143,  156;  Phelan  v.  Hazard,  5  Dill.  Trust   Co.   v.   Columbia,   etc.   Co., 

45;  Van  Cott  v.  Van  Brunt,  82  N.  75  Fed.  936,  affirmed,  Dickerman 

Y.    535.      Aco.    Continental    Tele-  v.  Northern  Trust  Co.  (C.  C.  A.), 

graph    Co.    v.    Nelson,    49    N.    Y.  80  Fed.  450;  ■Whitehill  v.  Jacobs, 

Super.  Ct.  197;  Brant  v.  Ehlen,  59  75    "Wis.    474;    Van    Cott    v.    Van 

Md.  1;  Crawford  v.  Rohrer,  59  Md.  Brunt,  82  N.  Y.  535;  Baar  v.  New 

599;  Wood's  Claim,  9  Week.  Rep.  York,  etc.  R.  Co.,  125  N.  Y.  263. 

366;  Harnett's  Case,  L.  R.  18  Eq.  i<  Fishes  v.  Seligman  (1881),  7 

507;  Currie's  Case,  3  De  Gex,  J.  &  Mo.  App.  383. 
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no  ground  of  complaint,  but  otherwise  where  such  property  is 
grossly  overvalued;  that  is  strong  evidence  of  fraud.  The  case 
is  very  different  from  that  in  which  subscriptions  to  stock  are 
payable  in  cash,  and  where  only  a  part  of  the  installments  has 
been  paid.  In  that  case  there  is  still  a  debt  due  to  the  corporation 
which,  if  it  becomes  insolvent,  may  be  sequestered  in  equity 
by  the  creditors.^' 

Issue  of  stock  in  payment  for  construction  of  railway. — Where 
a  railroad  corporation  being  unable  to  pay  the  claim  of  its  con- 
struction company,  compromised  the  claim  by  delivery  of  3500 
shares  of  its  stock  at  twenty  cents  on  the  dollar,  which  was  ac- 
cepted in  full  satisfaction  of  the  debt,  and  the  stock  was  worth 
nothing  in  the  market,  and  where  a  judgment  creditor  of  the 
company  filed  a  bill  to  compel  payment  by  the  defendant  to.  whom 
a  part  of  such  stock  was  directly  issued,  the  court  held  the  stock- 
holder not  liable  to  pay  in  the  amount  of  the  stock,  and  said :  "To 
say  that  a  public  corporation  charged  with  public  duties  may 
not  relieve  itself  from  embarrassment  by  paying  its  debt  in  stock 
at  its  real  value — there  being  no  statute  forbidding  such  a  transac- 
tion— without  subjecting  the  creditor  surrendering  its  debt  to 
the  liability  attaching  to  stockholders  who  have  agreed,  expressly 
or  impliedly,  to  pay  the  face  value  of  stock,  subscribed  by  them, 
is  in  effect  to  compel  them  to  either  suspend  operations  the 
moment  they  become  unable  to  pay  their  current  debts,  or  to 
borrow  money  secured  by  mortgage  upon  the  corporate  prop- 
erty.''^" 

§  289.  Shares  issued  below  par. — The  "trust  fund"  doctrine 
stated  above,  has  permeated  to  a  great  extent  the  law  of  cor- 
porations as  expounded  by  our  American  courts,  and  innumerable 
illustrations  of  it^  application  are  met  with  in  the  State  and  federal 
reports.  When  the  stock  of  a  corporajtion  is  not  subscribed  for 
up  to  the  minimum  amount  of  capital  fixed  by  the  charter,  and 
none  of  it  is  paid  in,  if  the  corporators  organize,  elect  themselves 
officers,  proceed  to  business,  and  contract  debts  up  to  and  beyond 
the  nominal  capital,  having  paid  in  nothing  whatever,  they  are 
held  to  be  guilty  of  a  legal  fraud  and  liable  to  creditors  to  make 

iBCoit    V.    Gold    Amalgamating  Clark  v.  Bever   (1890),  139  U.   S. 

Co.    (1886),  119  tr.  S.  343;   Boyn-  9G;   Handley  v.  Stutz   (1890),  139 

ton  V.  Hatcli,  47  N.  Y.  225;   Van  U.   S.  417;    Coit  v.  Gold  Amalga- 

Cott  V.  Van  Brunt,  82  N.  Y.  535;  mating  Co.  (1886),  119  TT.  S.  343; 

Carr  v.  Lefevre,  27  Pa.  St.  413.  Fogg  v.   Blair    (1890),   139  U.   S. 

"Harlan,     Chief     Justice,     in  118. 
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good  the  minimum  capital,  together  with  interest  thereon,  should 
this  be  necessary  to  discharge  the  corporate  debts. ^^  No  by-law 
or  resolution  of  the  stockholders,  as  opposed  to  the  rights  of 
creditors,  can  authorize  the  release  of  the  obligation  of  a  solvent 
stockholder  to  pay  for  the  stock  taken  by  him,  even  though  the 
release  be  in  consideration  of  his  surrendering  his  shares.^*  So 
creditors  of  a  company  are'  not  affected  by  private  understandings 
between  subscribers  and  a  subscription  agent,  exonerating  the 
former  from  the  performance  of  that  which  the  subscription  re- 
quires.^" Shareholders  may  be  held  liable  to  the  full  face  value 
of  their  shares  notwithstanding  a  contract  by  which  the  dompany 
has  agreed  to  accept  a  less  amount  as  payment  in  full.^°  While 
a  contract  of  this  naturp,  unless  forbidden  by  statute,^^  is  binding 


"Burns  v.  Beck  (Ga.  1889),  10 
S.  E.  Rep.  121. 

18  Famsworth  v.  Robbins 
(1887),  36  Minn.  369. 

19  Jewell  v.  Rock  River  Paper 
Co.    (1882),  101  111.  57. 

20  Scoville  V.  Thayer  (1882),  105 
TJ.  S.  143;  Brant  v.  Ehlen,  59  Md. 
1;  Kehlor  v.  Lademann  (1883), 
11  Mo.  App.  550;  Hatch  v.  Dana, 
101  U.  S.  205;  Pullman  v.  Upton, 
96  U.  S.  328;  XJpton  v.  Tribilcock, 
91  U.  S.  45;  Hawley  v.  Upton,  102 
U.  S.  314;  Flinn  v.  Bagley,  7  Fed. 
Eep.  785;  Sturges  v.  Stetson,  1 
Biss.  246;  Great  Western,  etc.  Co. 
V.  Gray  (1887),  122  111.  630;  Craw- 
ford V.  Rohrer  (1883),  59  Md.  699; 
Pittsburgh,  etc.  R.  Co.  v.  Stewart, 
41  Pa.  St.  54.  See,  also,  "Liability 
of  Holders  of  Nominally  Paid  Up 
Stock,"  by  B.  F.  Rex,  19  Cent.  L. 
J.  465;  "Personal  Liability  for 
Subscriptions,"  2  Leg.  Int.  109; 
monographic  note  by  H.  Budd, 
Jr.,  in  15  Am.  L.  Reg.  N.  S.  638, 
and  note  in  9  Am.  Dec.  96.  But 
see  In  re  South  Mountain,  etc.  Co., 
7  Sa,wy.  30,  holding  that  the  cus- 
tom of  the  country  may  exempt 
shareholders  from  liability  upon 
stock  issued  fictitiously. 

21  In  several  of  the  American 
States  there  are  constitutional 
provisions  declaring  fictitiously 
paid  up  stock  to  be  void.  Ala. 
Const.   (1874),  art.  xiv,  §  6;  Ark. 


Const.  (1874),  art.  xii,  §  8;  Mo. 
Const.  (1875),  art.  xii,  §  8;  Texas 
Const.  (1876),  art.  xii,  §  6;  La. 
Const.  (1879),  §  238;  Cal.  Const. 
(1873),  art.  xii,  §  11;  111.  Const. 
(1870),  art.  xi,  §  13;  Neb.  Const. 
(1875),  art.  xi,  §  5;  Pa.  Const. 
(1875),  art.  xvi,  §  7.  In  others 
there  are  statutes  to  the  same  ef- 
fect. 2  N.  Y.  Rev.  Stat.  507,  §  49; 
504,  §  38;  505,  §§  40,  41;  N.  Y. 
Session  Laws,  1848,  ch.  40,  §§  38, 
40,  41,  49;  "Wis.  Rev.  State.  (1878), 
§  1753;  Wis.  Laws  of  1881,  ch.  93; 
Mo.  Gen.  Stat.,  ch.  62,  §  11.  Cf. 
Ohio  Rev.  Stat,  §§  3,  313.  But 
these  provisions  have  been  con- 
strued to  be  applicable  only  in 
case  of  the  issue  of  entirely  fic- 
titious stock  and  "not  intended' to 
interfere  with  the  usual  and  cus- 
tomary methods  of  raising  funds 
by  railroad  companies  for  the  pur- 
pose of  building  their  roads  or  of 
accomplishing  other  legitimate 
corporate  purposes,"  (Peoria  &  S. 
R.  Co.  V.  Thompson,  103  111.  187) ; 
such  as  the  issue  of  stock  below 
par  (Stein  v.  Howard,  65  Cal. 
616;  New  Castle  R.  Co.  v.  Simp- 
son, 21  Fed.  Rep.  535);  or  for  la- 
bor, property  or  contract  work. 
Peoria  &  S.  R.  Co.  v.  Thompson, 
103  111.  187;  Beach  on  Railways, 
§  71.  But  an  issue  for  less  than 
par  may  be  forbidden  by  a  stat- 
ute not  expressly  prohibitory  in 
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as  between  the  company  and  the  subscriber,  and  will  hold  so  long 
as  the  company  remains  solvent  and  able  to  meet  all  its  obliga- 
tionSj^^  it  will  not  stand  as  against  the  claims  of  corporate  cred- 
itors, when  the  company  ,has'  become  insolvent.^^  Accordingly 
corporate  creditors  may  impeach  the  validity  of  an  issue  of  stock 
below  par  made  prior  to  their  having  extended  credit  to  the  com- 
pany and  may  compel  payment  in  full  or  so  much  as  is  re- 
quired to  satisfy  their  claims  against  the  company.^*     Even  tlie 


terms.  Thus  the  amendment  of 
the  charter  of'  the  Missouri  Pa- 
cific Railway  Company  provides 
that  any  subscriber  upon  making 
full  payment  for  his  shares  shall 
be  entitled  to  have  certificates  of 
stock  issued  to  him,  (Mo.  Acts, 
1851,  p.  268);  and  this  has  been 
held  to  render  it  necessary  that 
full  payment  should  be  made  be- 
fore the  subscriber  shall  be  en- 
titled to  demand  the  issue  of  cer- 
tificates. Spurlock  V.  Missouri  Pa- 
cific Ry.  Co.,  90  Mo.  199. 

22  Harrison  v.  Arkansas  Valley 
R.  Co.,  4  McCrary,  264. 

23Scovill  V.  Thayer  (1882),  105 
XJ.  S.  143;  Sturges  v.  Stetson,  1 
Biss.  246;  Fosdick  v.  Sturges,  1 
Biss.  255;  Fisk  v.  Chicago,  etc.  P. 
R.  Co.,  53  Barb.  513;  O'Brien  v. 
Chicago,  etc.  P.  R.  Co.,  53  Barb. 
568;  Mann  v.  Cook,  20  Conn.  188; 
Neuse  River,  etc.  Co.  v.  Commis- 
ioners,  7  Jones  L.  275;  Kehlor  v. 
3L,ademan  (1883),  11  Mo.  App.  550; 
Crawford  v.  Rohrer  (1883),  59 
Md.  599.  And  see  Oliphant  v. 
Woodbury,  etc.  Co.,  63  Iowa,  332; 
Osgood  V.  King,  42  Iowa,  478; 
Green's  Brice's  Ultra  Vires,  143. 

24  Sagory  v.  Dubois,  4  Sandf . 
Ch.  466,  499;  Hawley  v.  Upton,  102 
U.  S.  314,  where  the  court  said, 
"all  that  need  be  done,  so  far  as 
creditors  are  concerned,  is  that 
the  subscriber  shall  have  bound 
himself  to  become  a  contributor 
to  the  fund  which  the  capital 
stock  of  the  company  represents;" 
Pullman  v.  Upton,  96  U.  S.  328; 
Chubb  V."  Upton,  95  U.  S.  666; 
Webster  v.   Upton,   91   U.    S.   65; 


Sanger  v.  Upton,  91  U.  S.  56;  Up- 
ton V.  Tribilcock,  91  U.  S.  45;  Up- 
ton V.  Burnham,  3  Biss.  431;  s.  c. 
3  Biss.  520;  Upton  v.  Hansbrough, 
3  Biss.  417;  Myers  v.  Suley,  10 
Nat.  Bank.  Reg.  411;  Flinn  v. 
Bagley  (1881),  7  Fed.  Rep.  785, 
792,  where  the  court  after  stat- 
ing the  law  as  above  and  review- 
ing the  authorities  concluded, 
"This  case  is  certainly  a  hard  one 
upon  the  defendants.  Finding  the 
company  embarrassed  for  want 
of  funds  they  agreed  to  subscribe 
a  certain  sum  and  take  in  pay- 
ment stock  at  what  it  was  really 
worth.  It  is  clear  that  no  fraud 
was  intended,  and  that  they  must 
be  held  liable  upon  an  implied 
agreement  to  pay  more  for  the 
benefit  of  the  creditors  than  thejr 
had  expressly  agreed  to  pay  for 
the  benefit  of  corporation.  It  is 
a  hardship,  however,  from  which 

1  see  no  way  of  relieving  them 
consistent  with  the  views  of  the 
supreme  court  in  Hawley  v.  Up- 
ton, and  a  decree  muse  therefore 
be  entered  for  the  complainant." 
Union,  etc.  Co.  v.  Frear,  etc.  Co., 
97  111.  537,  and  cases  there  re- 
viewed; Christensen  v.  Bno 
(1887),  106  N.  y.  97;  Eyerman  v. 
Krieckhaus,  7  Mo.  App.  455; 
Fisher  v.  Seligman,  7  Mo.  App. 
383;  Skrainka  v.  Allen,  7  Mo. 
App.  434;  Pickering  v.  Templeton, 

2  Mo.  App.  424;  Hinkling  v.  Wil- 
son, 104  111.  54;  Northrop  v.  Bush- 
nell,  38  Conn.  498;  Mann  v.  Cooke, 
20  Conn.  178.  The  stockholders 
cannot  be  compelled  to  pay  more 
of    the    balance    due    upon    their 
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fact  that  a  stockholder  was  induced  to  take  the  stock  by  the 
false  representations  of  the  president  or  directors  of  the  company 
that  it  was  full  paid  capital  stock,  is  no  defense  to  an  action  by 
a  corporate  creditor  to  recover  the  difference  between  the  amount 
paid  and  the  par  value  of  the  shares.^' 

The  rule  is  that,  unless  expressly  authorized  by  governing  stat- 
ute, a  corporation  can  not  issue  shares  of  its  capital  stock  in  the 
first  instance  payable  at  a  discount.  Any  agreement  to  issue  its 
shares  at  less  than  face  or  par  value  is  ultra  vires  and  voidable 
at  the  instance  of  creditors  in  case  of  insolvency  of  the  cor- 
poration.^^ The  directors  have  no  power  to  fix  the  price  of 
shares  at  less  than  face  value  and  to  issue  them  at  reduced  price, 
without  express  legislative  authority.^^  A  contract  to  issue  shares 
at  less  than  par  being  fraudulent  in  law  will  not  be  aided  in 
equity. ^^  Purchasers  of  shares  at  less  than  par  value  will,  in 
case  of  insolvency  of  the  corporation,  be  liable  to  its  creditors  for 
the  deficiency,  the  difference  between  par  value  and  that  which 
they  paid  in  money  or  in  money's  worth.^' 

§  290.  Shares  issued  as  a  gratuity. — It  is  held  that  the  holders 
of  "bonus"  stock  which  has  been  given  away  to  purchasers  of 
bonds  of  the  corporation,  as  inducement  to  the  purchase,  are  liable 
to  the  corporate  creditors,  to  pay  the  par  value  of  the  stock,  in  case 
of  insolvency  of  the  corporation.'"'  But  in  New  York  it  is  held 
that  unissued  shares  of  stock,  and  even  bonds  of  the  company, 
may  be  given  away  to  the  stockholders  without  any  liability  upon 
them  to  pay  the  par  value,  or  any  part  of  it,  to  the  corporation  or 
its  creditors.^^  But,  it  is  otherwise,  where  the  stockholders  have 
agreed  to  pay,  or  where  the  statute  requires  payment.^^  The 
issue  of  stock  gratuitously  is  violative  of  the  rights  of  exist- 
ing, non-consenting,  stockholders,  and  in  fraud  of  subsequent 
subscribers   and   creditors   who  deal   with   the   corporation   on 

shares  than  Is  sufficient  to  satis-  2s  Le  Warne  v.  Meyer,  38"  Fed. 

fy   the    claims    of   the    corporate  191. 

creditors.     Scoville  v.  Thayer,  105  =9  Bates    v.    Great    Western    T. 

XJ.  S.  143,  155.    Cf.  Slee  v.  Bloom,  Co.,  134  III.  536. 

19  .Johns.  456.  so  Skrainka  v.  Allen   (1882),  76 

25Briggs   v.    Cornwall,   9   Daly,  Mo.  384. 

436;  Wood's  Ry.  Law,  §  56.  si  Christenson    V.    Eno     (1897), 

26  Sturges    v.    Stetson,    1    Biss.  106  N.  Y.  97. 

246.  s2Hallett   v.    Metropolitan,    etc. 

27  Chouteau  V.  Dean,  7  Mo.  App.  Co.  (1901),  35  Misc.  Rep.  659; 
"-210.  Atlantic  T.  Co.  v.  Osgood  (1902), 

116  Fed.  Rep.  1019. 
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the  faith  of  its  capital  stock.  Any  such  stockholder  may  en- 
join the  gratuitous  issue,^^  and  any  such  creditor  in  case  of 
insolvency  of  the  corporation  may  in  equity  compel  payment  by 
him  to  whom  such  stock  was  issued.^*  But  the  corporation  can 
not  repudiate  the  agreement  not  to  require  payment  unless  such 
agreement  is  in  violation  of  the  charter  or  general  law,  for  a 
shareholder's  liability  on  his  stock  arises  not  out  of  his  relation 
to  the  corporation,  but  out  of  contract,  either  express  or  implied, 
or  out  of  some  statute;  and  accordingly,  where  no  contract  can 
be  shown  and  no  statute  imposes  liability  upon  a  gratuitous  allot- 
tee of  shares,  he  commits  no  wrong  upon  the  creditors  and  is 
not  to  be  required  to  pay  the  full  nominal  face  value  of  his  stock.^^ 
In  the  case  last  cited  the  subscribers  had  been  required  to  pay 
calls  in  excess  of  the  amount  expected  and  represented  to  them 
as  necessary  at  the  commencement  of  the  enterprise,  and  the  cor- 
poration to  make  good  their  loss,  issued  to  them  as  a  gratuity, 
stock  credited  with  a  payment  of  forty  per  ^cent.  which  as  a 
matter  of  fact  had  not  been  paid,  and  it  was  held  that  corporate 
creditors  could  not  compel  the  holders  of  stock  so  issued  to  ac- 
count for  the  unpaid  forty  per  cent,  as  though  they  had  been 
subscribers  therefor.^°     The  doctrine  has   also  been  applied   in 

33  Langen  v.  Francklyn,  20  N.  bonds,  amounting  to  about  three 
Y.  Supp.  404;  Donald  v.  Ameri-  times  the  value  of  the  road,  upon 
can,  etc.  Co.  (N.  J.),  48  Atl.  771;  which  bonds  judgment  was  ren- 
Fitzpatrick  v.  Despatch,  etc.  Co.,  dered  against  the  company.  Com- 
83  Ala.  604.  plainants  had  refused  to  receive 

34  Richardson  v.  Green,  133  TJ.  the  road  itself,  or  the  capital 
S.  30;  Handley  v.  Stutz,  139  TJ.  stock,  in  payment  of  their  debt, 
S.  417;  Detroit  v.  Black,  etc.  Co.,  and  the  sole  object  of  the  organ- 

105  Mich.   535.  ization    of   the    company    was   to 

35  Christensen    v.    Eno     (1887),      make  use  of  the  road  in  the  pay- 

106  N.  Y.  97.  ment   of   the   debt;    but   whether 

36  Christensen  v.  Eno  (1887),  complainants  knew  that  fact  was 
106  N.  Y.  97.  But  in  Preston  v.  doubtful.  It  was  held  that  the 
Cincinnati,  C.  &  H.  V.  R.  Co.  stockholders  were  liable,  respec- 
(1888),  36  Fed.  Rep.  54,  the  de-  tlvely,  for  the  payment  of  the 
fendant  being  the  owner  of  a  rail-  judgment,  to  the  amount  of  their 
road,  organized  a  company  to  subscriptions  notwithstanding  a 
whose  stock  he  was  the  only  ac-  provision  In  the  bonds  that  no 
tual  subscriber,  some  shares  being  stockholder  should  be  individually 
issued  to  others  at  his  instance,  liable  therefor.  And  in  Hickling 
and  sold  his  road  to  the  company  v.  Wilson  (1883),  104  111.  54,  a 
at  a  price  about  fifteen  times  its  corporation  was  organized  to  build 
value,  taking  in  payment  the  dams  across  two  rivers.  A  city 
stock  and  bonds  of  the  company.  delivered  to  one  of  the  subscrib- 
To  pay  a  debt  he  owed  complain-  ers  $60,000  in  its  bonds  to  be  ap- 
ants,  he  sold  them  a  portion  of  the  plied  in  this  work  or  to  be  re- 
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equity  to  defeat  attempts  to  escape  liability  to  creditors,  by  fraud- 
ulent release  or  cancellation  of  stock,^^  by  payment  of  dividends 
out  of  the  capital  stock,  ^^  by  purchase  of  oiitstanding  shares  of 
capital  stock, ''^  and  by  fraudulent  transfer  of  stock  to  a  "dum- 
my."*" 

§  291.  Watered  stock  issued  as  a  bonus. — Where  stock  is 
issued  as  a  bonus  or  at  discount  from  par  value,  or  for  property 
at  exaggerated  valuation,  antecedent  creditors,  or  those  who  sub- 
sequently became  creditors  with  knowledge  of  the  transaction 
can  not  complain,  for  there  was  no  misrepresentation  to  them.*^ 

Bonus  stock  and  the  trust  fund  theory. — The  capital  means  all 
tlie  assets,  however  invested,  as  well  as  the  mere  share  certificated. 
If  the  assets  are  given  b^ck  to  the  stockholders  the  result  is  the 
same  as  if  the  shares  had  been  issued  wholly,  or  partly,  as  a 
bonus,  or  in  payment  of  dividends,  or  in  payment  for  overvalued 
property,  all  are  forms  of  disposition  of  the  corporate  assets,  and 
may  or  may  not  be  a  fraud  on  creditors,  depending  on  the  cir- 
cumstance of  each  case.  The  creditor  cannot  recover*  on  the 
ground  of  contract  when  the  corporation  could  not.  Where  the 
contract  between  the  corporation  and  the  takers  of  shares  is 
specific  that  they  should  not  be  paid  for,  there  is  no  ground  for 
implying  a  promise  to  pay  for  them  and  the  creditors'  rights,  if 
he  has  any  superior  to  the  corporation,  can  not  rest  on  any  such 
implication  but  must  be  based  on  tort  or  fraud,  actual  or  pre- 
sumed. If  a  statute  implicitly  forbids  the  issue  of  stock  not  paid 
for,  such  issue  may  be  cancelled  as  ultra  vires  and  void,  but  such 
a  prohibition  would  not  of  itself  be  sufficient  to  create  an  implied 
contract  contrary  to  the  actual  one  that  the  holder  should  not 
pay  for  his  stock.     An  equity  does  not  arise  in  favor  of  a 

turned.      The    subscriber    turned  against    a    stockholder     for    the 

over  the  bonds  to  the  corporation  whole  amount  of  his  unpaid  sub- 

unon  its  guaranty  so  to  use  them.  scrlption. 

The  dams  were  built  and  stock  is-  s^  Upton  v.  Tribilcock,  91  U.  S. 

sued   to   the   several    subscribers,  45;  Welch  v.  Sargent  (1899),  127 

for  which  they  paid  nothing,  and  Cal.  72. 

some  of  which  they  sold.    And  it  as  Marquad  v.  Federal,  etc.  Co. 

was  held  that  creditors  of  the  cor-  (1899),  95  Fed.  775. 

poration    who    could    not    collect  39  United  States  T.  Co.  v.  "Har- 

their  judgment  from  the  corpora-  ris   (1857),  2  Bosw.  75. 

tlon      could      pursue      the      sub-  ^o  Lloyd  v.  Preston   (1892),  146 

scribers    In   equity;    that   two   or  V.  S.  630. 

more  of  the  creditors   could  join  *i  Handley  v.  Stutz  (1891),  139 

in  one  suit,  and  that  such  a  ered-  U.  S.  417. 

itor  was  entitled  to  an  execution 

Vou  1  —  28 
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creditor,  whose  debt  was  contracted  prior  to  the  issue  to  have  the 
holder  of  bonus  stock  pay  for  it  contrary  to  his  actual  contract 
With  the  corporation, — and  does  not  exist  in  favor  of  a  subsequent 
creditor  who  has  dealt  with  the  creditor  with  full  knowledge  of 
the  arrangement  by  which  the  bonus  stock  was  issued,  or  where 
the,  stock  is  issued  at  its  full  market  value  to  pay  corporate  debts, 
or  where  the  corporation,  whose  capital  has  been  unpaid,  issues 
new  stock  to  re-incorporate  itself,  and  sells  the  stock  in  the  market 
for  the  best  price  obtainable,  though  below  par.  These  cases  can- 
not be  reconciled  to  predicate  liability  of  the  stockholder,  on  the 
trust  fund  doctrine.  But  to  place  his  liability  on  the  ground  of 
fraud,  we  have  rational  and  logical  ground  to  stand.  So  that 
where  the  creditor  gives  the  corporation  credit  upon  the  mis- 
representation that  the  capital  stock  has  been  paid  for,  and  the 
representation  is  false,  it  is  a  fraud  upon  him,  and  in  case  of 
corporate  insolvency,  the  delinquent,  stockholder  must  make  that 
representation  good  by  paying  for  his  stock.  And  it  is  only 
the  creditor  who  has  relied  upon  the  professed  amount  of  the 
capital  stock,  in  whose  favor  the  law  will  recognize  and  enforce 
an  equity  against  the  holders  of  bonus  stock.  It  is  then  only 
necessary  for  him  to  show  that  he  is  a  subsequent  creditor  and 
presumption  will  follow  that  he  gave  the  corporation  credit  on 
the  faith  that  its  capital  stock  had  been  paid  for.*^ 

§  292.  Shares  issued  reciting  that  they  are  fully  paid  up. — 
The  common  but  entirely  ineffective  device  to  escape  the  liabili- 
ties under  their  contract  of  subscription  is  the  agreement  of  stock- 
holders among  themselves  that  their  stock  shall  be  deemed  "fully 
paid,"  although  in  fact  not  so  paid.*^  Such  agreements  and  re- 
leases of  subscribers  upon  pretended  payments  of  their  subscrip- 
tions are  void,- as  frauds  upon  subsequent  stockholders.**  Where 
the  shares  of  watered  stock  recite  that  they  are  "fully 
paid  up"  an  agreement  between  the  corporation  and  the  share- 
holder, that  the  shares  shall  be  considered  fully  paid  up  is  not 
effectual  as  against  a  creditor,  but  a  bona  fide  purchaser  of  shares 
reciting  that  they  are  fully  paid,  who  purchased  without  notice 
that  they  are  not  fully  paid,  is  not  liable  to  creditors  for  any 

*2Hospes  v.  Northwestern,  etc.  676;  Handley  v.  Stutz,  139  IT.  S. 

Car  Co.   (1892),  48  Minn.  174,  15  417. 

L.  R.  A.  470,  31  Am.  St.  Rep.  637.  4*  White  Mt.  R.  Co.  v.  Eastman, 

43  Deadwood,  etc.  Bank  v.  Gas-  34  N.  H.  129;   Melvln  v.  Lamar 

tin    Minerva,    etc.    Co.,    42    Minn.  Ins.  Co.,  80  III.  446,  22  Am.  Rep. 

327,  18  Am.  St.  Rep.  510,  6  L.  R.  A.  199. 
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deficiency  of  payment."  The  late  Judge  Thompson  summarizes 
the  law  upon  the  subject  as  follows  :*°  "Even  in  England,  where 
the  questions  are  generally  considered  solely  with  reference  to 
the  rights  of  the  shareholders  inter  se,"  such  agreements,  as  be- 
tween the  original  parties  and  their  privies,  have  been  declared 
invalid  by  the  courts.**  And  even  the  supreme  court  of  the 
United  States  concedes  the  principle  while  refusing  to  apply  it, 
that  a  contract  between  the  subscribers  to  stock,  and  the  corpora- 
tion that  the  stock  shall  be  considered  as  fully  paid  and  non- 
assessable, or  otherwise  limiting  their  liability  therefor,  is  void  as 
against  creditors.*'  And  we  may  conclude  with  great  confidence 
that  the  general  doctrine  is,  except  in  so  far  as  it  has  been  shaken 
in  California,^"  Minnesota,'^^  New  York,'*^  and  the  Supreme 
Court  of  the  United  States, ^^  that  any  agreement,  secret  or  other- 
wise, between  the  corporation  and  its  shareholders,  that  its  shares 
shall  not  be  paid  in  full,  though  possibly  good  as  between  the 
corporation  and  its  shareholders,  is  void  as  to  creditors  of  the 
corporation  in  the  event  of  its  insolvency." 

§  293.  Liability  for  issue  of  watered  stock.  Corporate  of- 
ficers.— In  the  case  of  an  issue  of  corporate  stock  for  money 
or  property  less  in  value  than  the  par  value  of  the  stock,  a  director 
or  other  managing  officer  is  liable,  not  for  such  par  value,  but 
only  for  the  actual  market  value  of  the  stock,  less  the  value  of  the 
property  or  service  received.^*  And  so  where  a  director  also  acts 
as  promoter,  and  receives  stock  in  pay  for  his  services,  and  is 
liable  both  as  director  and  as  promoter.^'  Or,  where  directors 
vote  stock  to  themselves  for  service  to  the  corporation.''  Direc- 
tors may  be  held  liable  or  the  transaction  be  set  aside  wher6  they 
act  in  bad  faith  and  obtain  advantages  not  enjoyed  by  other 
stockholders.''^    Where  bad  faith  is  not  imputable  to  them  they 


<5  Sprague    v.    Nat.    Bank    of  53  Scovill  v.  Thayer,  105  U.  S. 

America,  172  111.  149,  42  L.  R.  A.  143. 

606.  54Coekrill  v.  Abeles   (1898),  86 

^sThomp.   Corp.  Fed.  Rep.  505. 

«  Poole's  Case,  9  Ch.  Div.  322.  b 5  Chandler  v.  Bacon  (1887),  30 

48  Daniell's  Case,  1  De  J.  J.  372.  Fed.  Rep.  538. 

49Handley  v.   Stutz,   139  XJ.   S.  oe  Jones  v.   Johnson    (1888),   86 

417.         '  Ky.  530;  Kelsey  v.  Sargent  (1886), 

50  Stein  v.  Howard,  65  Cal.  616.  40  Hun,  150. 

,51  Hospes  V.  Northwestern  Car,  bt  Reese  v.  Bank  of  Montgomery 

etc.  Co.,  48  Minn.  174,  15  L.  R.  A.  (1855),  31  Pa.  St.  78,  72  Am.  Dec. 

470,  31  Am.  St.  Rep.  637.  726;    Morris    v.    Stevens     (1897), 

52  Christensen  v.  Bno,  106  N.  Y.  178  Pa.  St.  563. 
97,  60  Am.  Rep.  431. 
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may  receive  stock  issued  to  them  at  a  cash  discount  without 
liability  to  pay  the  deficiency.''* 

§  294.  Liability  of  purchaser  with  notice. — The  purchaser 
of  s'.ock  with  notice  that  it  is  not  paid-up,  though  purporting  to 
be,  is  liable  to  the  same  extent  as  his  transferrer  is  liable. °'  The 
liability  of  a  bona  fide  purchaser  without  notice  of  stock  issued 
as  paid-up,  although  it  is  not  paid-up,  is  not  liable  to  the  cor- 
poration or  to  its  creditors  or  to  other  persons.  He  may  rely 
upon  representations  of  the  corporate  agents  that  it  is  paid-up, 
or  that  payment  will  not  be  required.^"  He  may  rely  upon  the 
words  "fully  paid-up"  or  "non-assessable"  or  equivalent  words 
unqualified,  appearing  upon  the  face  of  the  certificate.*^  One 
purchasing  such  stock  sold  in  the  open  market,  with  nothing  ap- 
pearing on  the  face  of  the  certificate,  stating  that  it  is  paid-up, 
is  presumed  to  be  a  bona  fide  purchaser,  and  is  not  liable  for  any 
part  of  the  par  value  which  may  not  have  been  paid.''^  The  pur- 
chaser of  bonds  with  a  bonus  of  stock,  from  the  vendor  of  property 
who  received  them  in  payment  from  the  corporation,  is  presum- 
ably a  bona  fi,de  purchaser  of  them."' 

A  transferee  of  watered  stock,  stands  in  no  better  position  than 
his  transferrer.**  As  transferee  he  has  no  remedy  against  the 
corporation  to  hold  it  liable,"'  but  a  bona  fide  purchaser  may 
hold  the  vendor  liable  to  him  ir;  damages,  if  the  stock  was  fraud- 
ulently overissued  with  the  vendor's  participation  or  acquies- 
cence."" The  transferee  must  prove  that  the  stock  was  represented 
to  be  fully  paid,  that  he  relied  upon  the  representation,  and  that 
it  was  false  and  fraudulent."'  A  dissenting  stockholder,  by  bill 
in  equity,  may  cause  a  fraudulent  overissue  of  stock  to  be  can- 
celled."* He  may,  by  bill  in  equity,  defeat  collection  of  an  assess- 
es Peter  v.  Union  Mfg.  Co.  es  Dickerman  v.  Northern  Tel. 
(1897),  56  Ohio  St.  181;  Upton  Co.  (1900),  176  U.  S.  181. 
V.  Tribilcock  (1875),  91  U.  S.  45.  e*  Church  v.  Citizens'  R.  R.  Co. 

59  Coleman  v.  Howe  (1895),  154       (1897),  78  Fed.  Rep.  526. 

111.  458,  45  Am.  St.  Rep.  133.  es  Drake  v.  New  York,  etc.  Co. 

60  Webster  v  Upton    (1875),   91       (1898),  26  N.  Y.  App.  Div.  499. 

U.  S.  65.  66  Cross    v.    Sackett    (1858),    6 

61  Young     V.     Erie     Iron     Co.       Abb.  Pr.  247. 

(1887),  65  Mich.  Ill;  Webster  v.  67  McAleer  v.  McMurray  (1868), 

Upton  (1875),  91  U.  S.  65;  Bloom-  58   Pa.   St.   126;    Priest  v.   White 

enthal  v.  Ford  (1897),  A.  C.  156.  (1886),  89  Mo.  609. 

62  Sprague  v.  National  Bank,  6s  Perry  v.  Tuskaloosa,  etc.  Co. 
etc.  (1898),  172  111.  149,  42  L.  R.  (1891),  93  Ala.  364;  Gilman,  etc. 
A.  606;  Keystone  Bridge  Co.  v.  R.  R.  Co.  v.  Kelly  (1875),  77  111. 
McCluney  (1880),  8  Mo.  App.  496.  426;  Parsons  v.  Joseph  (1891),  92: 
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ment  upon  his  stock,  by  the  receiver  of  an  insolvent  corporation, 
where  the  claim  and  the  receivership  are  based  on  fraud."^  Where 
stock  is  issued  for  cash  at  less  than  par  value  and  as  fully 
paid  up,  a  corporate  creditor,  upon  the  insolvency  of  the  com- 
pany may  compel  the  stockholder  to  pay  his  stock  in  full  as  to 
the  deficiency  in  payment^"  Though  the  payment  at  discount  was 
sufficient  between  the  corporation  and  the  stockholders,  it  will 
not  avail  against  creditors  of  the  corporation,  upon  its  insolvency/^ 

Where  the  stock  is  payable  in  cash,  the  corporate  creditor  may 
recover  frorn  the  stockholder  any  deficiency  in  payment,  notwith- 
standing any  agreement  between  him  and  the  corporation,  that, 
though  he  received  the  stock  at  a  discount,  it  should  be  deemed 
as  fully  paid-upJ^  English  authority  now  agrees  with  American, 
that  stock  can  not  be  issued  for  cash  at  a  discount.'^  Where  an 
insolvent  corporation  settles  with  a  creditor  by  a  transfer  of  stock 
at  twenty  per  cent,  of  its  par  value,  he  cannot  be  held  liable  to 
other  creditors  for  the  remaining  unpaid  eighty  per  cent.^*  A 
corporation  in  embarrassment  may  sell  its  increase  in  stock  for 
whatever  price  it  may  obtain  in  the  market,  and  may  give  away 
fully  paid-up  stock  free  from  liability  upon  it,  as  a  bonus  upon 
sale  of  its  bonds.'' 

§  295.  Liability  of  the  stockholder  as  transferee. — While 
unpaid  installments  on  stock  are  subject  to  the  payment  of  the 
corporate  debts,  yet  where  shares  have  been  issued  to  a  sub- 
scriber, and  settled  for  by  him  under  an  arrangement  made  in 
good  faith  with  the  company,  it  is  not  in  the  power  of  a  creditor 
in  all  cases  and  as  a  matter  of  right,  to  disturb  the  arrangement 
so  made  on  the  ground  that  in  the  light  of  subsequent  events 
it  was  a  disadvantageous  one.'®    Persons  extending  credit  to  a 

Ala.     403;     Gibson    v.     Thornton  71  Handley  v.  Stutz   (1891),  139 

(1900),    112    Ga.    328;    Ernest   v.  U.     S.     417;     Camden    v.     Stuart 

Rutherford,    etc.    Co.    (1899),    38  (1892),  144  U.  S.  104. 

N.  Y.  App.  Div.  388.  •     ^2  Dickerman   v.   Northern  .  Tel. 

osFarwell  v.  Great  Western  T.  Co.   (1900),  176  IT.  S.  181. 

Co.  (1896),  161  111.  522.  "j^    re     Ince    Hall,     etc     Co. 

ToSagory  v.   Dubois    (1846),    3  (1882),  L.  R.  23  Ch.  D.  545. 

Sandf.  Ch.  466;   Upton  v.  Tribil-  7*  Clark  v.  Bever  (1891),  139  U. 

cock  (1875),  91  U.  S.  45;  Hawley  S.  96. 

V.  Upton    (1880),  102   U.   S.   314;  75  Handley  v.  Stutz   (1891),  139 

Great    Western    T.    Co.    v.    Gray  U.  S.  417. 

(1887),  122  111.  630;   Bent  v.  Un-  76Coit  v.  North  Carolina  Gold 

derdown     (1901),    156    Ind.    516;  Amalgamating  Co.  (1883),  14  Fed. 

Dickerman    v.    Northern    T.    Co.  Rep.  12. 
(1900),  176  U.  S.  181. 
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cofporation,  may,  of  course,  consent  not  to  hold  the  shareholders 
personally,  liable  or  may  agree  to  hold  them  liable  only  to  a  limited 
extent.'^  And  persons  dealing  with  a  corporation  by  contracting 
with  it  after  having  acquired  knowledge  of  arrangements  which 
limit  the  liability  of  the  subscribers  to  pay  the  full  amount  of  the 
capital  stock,  may  thus  estop  themselves  from  asserting  any  right 
to  compel  the  stockholders  to  contribute  the  full  amount  of  their 
subscriptions  in  discharge  of  the  corporate  obligations.''*  So  a 
corporate  creditor  can  not  object  to  an  issue  below  par  of  new 
capital  stock,  the  increase  having  been  made  after  he  had  extended 
credit  to  the  company ;  for  in  such  a  case  he  can  not  be  presumed 
to  have  acted  upon  the  faith  of  the  increased  capital  stock  being 
issued  for  its  full  face  value.'"  Only  those  creditors,  who  became 
such  in  reliance  upon  the  amount  of  paid-up  capital,  can  enforce 
an  equity  against  the  holder  of  "bonus"  stock.*"  Again,  when  the 
strict  construction  of  a  statute  prohibiting  attempted  exemptions 
from  the  full  payment  for  shares  of  stock  will  work  a  positive 
injury  to  creditors  for  whose  protection  it  was  intended,  the 
court  will  apply  a  liberal  construction  in  accordance  with  the 
spirit  of  the  enactment."  Thus  in  a  case  where  a  creditor  of  an 
insolvent  corporation  accepted,  in  payment  of  his  claim,  the 
valueless  stock  of  the  company  to  an  amount  in  excess  of  the 
debt  due  him,  it  was  held  that  he  should  not  be  held  liable  to 

IT  In  re  State  Fire  Insurance  L.  J.  Ex.  199;  Gordon  v.  Sea,  Fire 
Co.  (1863),  1  Hem.  &  M.  457;  s.  o.  &  Life  Assurance  Soc.  (1857),  1 
1  De  G.  J.  &  S.  634;  s.  c.  35  L.  J.  Hurl.  &  N.  599;  s.  c.  29  L.  J.  Ex. 
Ch.  834;  s.  c.  34  L.  J.  Ch.  436;  202;  Hess  v.  Werts  (1818),  4  Serg. 
Halkett  v.  Merchant  Traders'  &  R.  361;  Shelf ord  on  Joint  Stoct 
Assn.  (1849),  13  Q.  B.  960;  s.  o.  Companies  (2d  London  ed.),  4; 
29  L.  J.  Q.  B.  59;  Hassell  v.  Mer-  Lindley  on  Partnerships,  377;  In 
chant  Traders'  Assn.,  4  Ex.  525;  re  Athenaaum  Life  Assurance  Co. 
Evans  V.  Coventry  (1854),  3  (1858),  4  Kay  &  J.  517;  s.  c.  3  De 
Drew,  75;  s.  c.  5  De  G.  M.  &  G.  G.  &  J.  660;  s.  c.  27  L.  J.  Ch.  798. 
911;  s.  c.  8  De  G.  M.  &  G.  835;  78  Young  v.  Erie  Iron  Co. 
s.  c.  25  L.  J.  Ch.  834;  Talbot's  (1887),  65  Mich.  Ill,  citing  Rob- 
Case  (1852),  5  De  G.  &  Sm.  386;  inson  v.  Bidwell,  22  Cal.  379;  Coit 
s.  0.  21  L.  J.  Ch.  846;  Reid  v.  Al-  v.  North  Carolina,  etc.  Co.  (1883), 
Ian  (1849),  4  Ex.  326;  s.  c.  19  L.  14  Fed.  Rep.  12;  Morawetz  on  Cor- 
J.  Sx.  39;  Addison  v.  Mayor  of  porations,  §  829. 
Preston,  12  C.  B.  108.  Of.  In  re  feCoit  v.  North  Carolina,  etc. 
Independent  Assurance  Co.,  Ex  Co.,  14  Fed.  Rep.  12. 
parte  Cope,  1  Sim.  (N.  S.)  54;  soHospes  v.  Northwestern  Car 
Sunderland  Marine  Ins.  Co.  v.  Co.,  48  Minn.  174,  31  Am.  St.  Rep. 
Kearney  (1851),  16  Q.  B.  925;  s.  o.  637,  15  L.  R.  A.  470. 
20  Q.  B.  417;  Pedell  v.  Gwynn  si  Clark  v.  Bever,  31  Fed.  Rep. 
(1857),  1  Hurl.  &  N.  590;  s.  c.  26  676. 
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corporate  creditors,  the  arrangement  being  to  their  advantage, 
diminishing  the  corporate  Habilities  without  a  corresponding  dim- 
inution of  assets.*^ 

§  296.  Who  may  complain  of  the  issue  of  watered  stock. — • 
If  the  stock  be  issued  with  palpable  intent  to  defraud  the  public, 
the  State,  for  such  abuse  of  its  powers,  may  forfeit  the  corporate 
charter.*'  The  corporation  itself  cannot  complain  that  property 
was  taken  at  excessive  valuation.**  A  charter  may  be  forfeited 
where  upon  subscribing  for  the  stock  the  subscribers  are  in- 
solvent.*^ The  attorney  general  was  refused  leave  to  bring  suit 
to  forfeit  the  charter  of  a  corporation  which  eight  years  before  had 
issued  watered  stock  and  bonds.**  The  charter  was  forfeited 
where  a  debenture  comjpany's  subscribers  paid  95  per  cent,  of 
their  subscription  with  money  loaned  to  them  by  the  company 
upon  their  notes,  and  the  stock  was  issued  to  them  as  full-paid, 
contrary  to  the  statute.*^  One  stockholder  who  participated  in 
the  issue  of  stock  to  all  of  them,  at  less  than  par,  can  not  com- 
plain as  a  creditor,  to  have  the  others  pay  in  full.**  A  stock- 
holder who  has  acquiesced  in  the  issue  of  watered  stock,  is  es- 
topped to  complain.*"  The  corporation  having  issued  the  stock 
as  paid-up  is  estopped  from  proceeding  to  collect  the  unpaid  part 
of  the  par  value.'"  The  stockholders  who  participate  or  aid  in 
the  issue,  are  estopped  by  their  acquiescence  in  it,  from  after- 


82  Clark  V.  Sever,  31  Fed.  Rep.  Knight  (1902),  74  N.  Y.  App.  Div. 

670.      Ace.    KeWor    v.    Lademan  316. 

(1883),  11  Mo.  App.  550.    But  see  ss  state  v.  Webb  (1892),  97  Ala. 

Jackson  v.   Traer,   64   Iowa,   469;  111,  38  Am.  St.  Rep.  151. 

s.  c.   52  Am.  Rep.  449,  where  a  s"  State   v.   Janesyille,   etc.   Co. 

railroad    company    issued    certifi-  (1896),  92  Wis.  496,  32  L.  R.  A. 

cates  of  its  stock  of  the  face  value  391. 

of    $350,000    in   satisfaction   of   a  s?  State  v.  New  Orleans,  etc.  Co. 

debt  of  $70,000,  which  It  was  un-  (1899),  51  La.  Ann.  1827. 

able   otherwise   to   discharge,   the  ss  Richardson    v.    Chicago,    etc. 

recipients  were  declared  liable  as  Co.   (Cal.  1900),  63  Pac.  Rep.  74; 

stockholders     to     the     company's  Wood   v.   Corry,   etc.   Co.    (1900), 

creditors  for  the  eighty  per  cent.  44  Fed.  Rep.  146. 

of  the  par  value  yet  remaining.  89  Clark  v.  American  Coal   Co. 

(Rothrock,  C.  X,  and  Seevers,  J.,  (1892),  86  Iowa,  436;   Schilling  v. 

however,  dissenting.)  Schneider     (1892),    110    Mo.   ,83; 

'      83  state  V.  Webb  (1892),  97  Ala.  Barcus  v.  Gates,   (1898),  89  Fed. 

111.  Rep.  783;  World,  etc.  Co.  v.  Ham- 

84  Wells    V.     Green    Bay,    etc.  ilton-Kenwood,    etc.    Co.     (1900), 

(1895),    90   Wis.    442;    Reno,   etc.  123  Mich.  620. 

Co.   V.   Culver    (1901),    60   N.   Y.  so  Dickerman   V.   Northern   Tel. 

App.     Div.     129;     Thompson     v.  Co.  (1900),  176  U.  S.  181. 
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wards  complaining  of  it,  as  stockholders  or  creditors.'^  The 
transferee's  title  to  the  stock  being  tainted  with  the  same  fraud, 
he  is  estopped  from  action  to  hold  liable  the  corporation  or  the 
stockholders."^  A  dissenting  stockholder,  if  not  estopped,  may 
maintain  suit  in  equity  to  set  aside  any  transfer  of  such  stock."" 
The  corporate  creditors'  established  rights  are  based  upon  the 
obligation'  of  the  subscriber  for  stock  to  pay  for  the  same  at 
par,  and  they  may  enforce  such  payment  regardless  of  his  agree- 
ment with  the  corporation  that  he  may  pay  less  than  par.'*  Only 
creditors  who  became  such  after  the  issue  of  watered  stock  can 
be  heard  to  complain  of  its  issue,  and  hold  the  stockholders  liable."^ 
The  issue  of  stock  for  no  consideration  is  a  void  transaction,  and 
the  holder  is  not  liable  thereon."" 

§  297.  Constitutional  provisions  as  to  watered  stock. — As- 
suming that  "watered  stock"  purporting  to  have  been  paid  for 
at  par  is  harmful  because  deceptive,  and  the  common  law  allowing 
it  to  be  issued,  many  American  states  adopted  constitutional  re- 
strictions intended  to  protect  the  people  against  watered  stocks ;  in 
substance  generally  that  "no  corporation  shall  issue  stocks,  or 
bonds  except  for  money,  labor  done,  or  money  or  property  actually 
received,  and  all  fictitious  increase  of  stock  or  indebtedness  shall 
i>e  void."  These  provisions  have  generally  failed  in  their  pur- 
pose. Where  they  have  been  applied  they  are  declared  to  have 
been  so  disastrous  to  bona  fide  purchasers  of  stock,  bonds  and 
other  Corporate  securities,  that  courts  now  hesitate  to  declare  them 
void,  as  declared  by  the  law,  and  have  practically  construed  away 
its  intent."^  The  practice  has  become  so  general  to  capitalize  the 
corporation  at  high  figures,  and  issue  stock  for  property  at  over- 
valuation, that  the  investor  now  expects  it,  and  no  longer  relies 
Upon  its  nominal  capitalization,  but  before  investing  or  giving 
credit,  examines  into  its  financial  condition.  The  only  success 
attained  in  prevention  or  control  of  the  issue  of  watered  stock 
is  in  Massachusetts,  where  the  issue  by  a  corporation  of  stock  or 
bonds  for  property  is  prohibited  until  examined  and  approved  by 
commissioners  appointed  by  the  State,  and  thus  the  evil  is  pre- 

9iScovill  V.  Thayer  (1881),  105  Sandf.  Ch.  466;   Scovill  v.  Thayer 

U.  S.  143.               '  (1881),  105  U.  S.  143. 

82HiggmS  V.  Landsingh  (1895),  as  Handley  v.  Stutz   (1891),  139 

154  111.  301.  U-  S.  417. 

83Fisk  V.  Chicago,  etc.  Ry.  Co.  00  Kellerman    v.    Maier    (1897), 

(1868),  53  Barb.  53  3.  116  Cal.  416. 

!>*Sagory  v.   Dubois    (1846),     3  07  Cook  on  Corp.,  §  46. 
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vented  before  the  harm  is  done.  "That  State  does  not  wait  until 
the  stock  and  bonds  have  been  issued  and  either  sold  or  used 
as  collateral  security.  The  remedy  is  applied  in  the  origin  of  the 
transaction,  and  has  been  found  to  be  efifective  as  well  as 
just.  .  .  .  On  the  other  hand  the  flood  of  litigation  in  the 
courts  of  Alabarna,  Missouri  and  the  other  States,  on  this  subject 
is  similar  proof  of  the  injustice  and  failure  of  the  policy  of 
repudiation.  Moreover,  the  bewildering  currents  of  conflicting 
decisions,  even  in  those  States  where  the  most  earnest  efforts  are 
made  to  enforce  the  constitutional,  provisions,  leave  the  investor 
on  an  unknown  sea,  without  chart,  compass,  landmark,  or  pilot."'* 

§  298.  Statutory  provisions  as  to  watered  stock. — ^In  Eng- 
land the  statute  regulates  the  issue  of  stock  for  property  or  service, 
requiring  publication  by  registry  as  condition  precedent  to  the 
validity  of  such  contracts.""  In  case  of  issue  of  stock  for  property, 
in  the  absence  of  such  registration,  the  stock  was  held  paid  for, 
if  the  sums  reciprocally  due  were  expressly  offset,  otherwise  cash 
must  be  paid  upon  a  winding-up,  if  the  property  is  insufficient 
payment.^  Decisions,  in  the  States  of  this  country,  which  have 
adopted  statutes  upon  the  subject,  are  numerous,  and  are  often 
confused  with  cases  decided  ■  alone  upon  the  common  law. 

In  New  Jersey,  under  its  statute  regulating  the  issue  of  stock  in 
railroad  corporations,  where  the  company  agreed  to  issue  sixty 
per  cent,  of  its  stock  for  two  patents,  one  turning  out  worthless, 
and  the  other  was  not  perfected,  the  court  said :  "To  justify  a 
corporation  in  issuing  stock  under  our  act  for  property  purchased, 
there  should  be  an  approximation,  at  least  in  true  value  of  the 
thing  purchased,  to  the  amount  of  the  stock  which  it  is  sup- 
posed it  represents."^ 

In  Wisconsin,  issue  of  stock  at  less,  than  par  is  prohibited,  as 
also  is  the  issue  of  bonds  at  less  than  seventy-five  per  cent,  of 
their  face  value.^ 

In  Ohio,  stock  issued  for  property  at  overvaluation,  or  issued  to 
a  director  at  less  than  par,  is  void.* 

In  Iowa,  where  stock  was  issued  for  land,  grossly  overvalued. 


S8  Cook  on  Priv.  Corp.,  §  47.  2  Edgerton      v.      Electric      Co. 

99 Ira   re   Darlington   Forge   Co.  (1892),  50  N.  J.  Eq.  .354. 

(1887),  L.  R.  34  Ch.  Div.  522.  s  Mowry    v.    Farmers'    etc.    Co. 

1  Pell's  Case  (1869),  L.  R.  5  Ch.  (1896),  76  Fed.  38. 

App.  11;  Dent's  Case  (1873),  L.  R.  iZabriskie  v.  Cleveland,  etc.  R. 

15  Eq.  Cas.  407.  R.  (1859),  23  How.  381. 
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the  vendor,  a  director,  was  held  liable  to  the  corporation  for  the 
par  value  of  the  stock,  less  actual  value  of  the  land.' 

In  Minnesota,  in  case  of  issue  of  stock  for  property  largely 
overvalued,  the  stockholders  are  held  liable  to  creditors  for  the 
difference  between  par  value  of  the  stock  and  real  value  of  the 
property.' 

In  Maine,  the  stockholders,  contrary  to  present  statutes,  were 
formerly  liable  to  corpprate  creditors,  where  stock  was  issued  for 
property  overvalued.'' 

New  York,  since  1901,  has  no  restricting  statutes  upon  the 
subject,  but  formerly  the  directors  of  manufacturing  corporations 
were  held  liable  to  the  creditors  for  issue  of  stock  for  property 
intentiopally  taken  at  a  fraudulent  overvaluation.* 

The  constitutional  provisions  in  Alabama  and  Missouri  are  con- 
strued to  protect  innocent  stockholders." 

In  Missouri  it  was  held,  where  a  large  amount  of  paid-up  stock 
in  a  corporation  to  be  organized,  was  issued  to  a  promoter  for  his 
services  and  interest  in  options  on  land,  that  the  contract  was  not 
enforceable,  its  consideration  being  no  fair  equivalent  for  the  face 
value  of  the  stock.^" 

In  California,  it  is  held  that  corporate  stock  issued  and  sold  at 
its  market  price,  whatever  that  may  be,  is  not  fictitious  stock.^^ 

In  Colorado  the  corporate  stock  issued  without  any  payment 
made,  or  agreed  to  be  made,  is  void.^^ 

In  Kentucky  stock  or  bonds  are  invalid  where  issued  for  labor 
or  property  whose  market  value  is  not  equal  to  the  par  value  of 
the  stock  or  bonds.^'  , 

In  Montana,  stock  issued  for  labor  done,  or  for  money  or  prop- 
erty, is  treated  as  unpaid  to  the  extent  of  the  difference  between 
the  actual  value  of  the  property  or  labor,  and  the  par  value  of  the 
stock." 

5  Osgood    V.    King     (1876),    42  214;  Nicrosi  v.  Irvine  (1893),  102 

Iowa,   478.  Ala.  648. 

«  Hastings,  etc.  Co.  v.  Iron,  etc.  10  Garrett  v.  Kansas   City,   etc. 

Co.   (1896),  65  Minn.  28.  Co.    (1892),  113  Mo.  330,   35  Am. 

7Libby  v.  Toby   (1890),  82  Me.  St.  Rep.  713. 
Sg-;.                     '  "Stein   v.   Howard    (1884),    65 

8  Schenck   v.   Andrews    (1874),  Cal.  616. 
57  N.  Y.  133;  Lake  Superior  Iron         12  Arkansas,    etc.     Co.    v.    Far- 

V.    Drexel    (1882),    90   N.   T.    87;  mers'  etc.   (1889),  13  Colo.  587. 
Douglass  V.  Ireland  (1878),  73  N.  is  Altenberg  v.  Grant  (C.  C.  A. 

Y.  100.  1898),  85  Fed.  345. 

0  State  V.  Webb  (1892),  110  Ala.  i* Kelly    v.    Clark    (1898),    21 

Mont.  291,  42  L.  R.  A.  621. 
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THE  TRUST  FUND  DOCTRINE. 

§  299.  The  trust  fund  theory  as  to  stock. — The  theory  is, 
that  "the  capital  of  a  corporation  constitutes  a  trust-fund  for 
the  benefit  of  creditors."  According  to  the  weight  of  authority 
there  is  in  reality  no  such  doctrine.^^  "The  property  of  the  cor- 
poration is  'a  trust-fund  for  the  payment  of  its  debts/  in  the 
sense  that  when  the  corporation  is  lawfully  dissolved  and  all  its 
business  wound  up,  or  when  it  is  insolvent,  all  its  creditors  are 
Entitled  in  equity  to  have  their  debts  paid  out  of  the  corporate  prop- 
erty, before  any  distribution  thereof  among  the  stockholders.  It 
is  also  true,  in  case  of  a  corporation,  as  in  that  of  a  natural  per- 
son, that  any  conveyance  of  the  debtor  without  authority  of -law, 
and  in  fraud,  of  existing  creditors,  is  void."^°  Only  in  this 
sense  is  the  trust  fund  doctrine  recognized  by  the  weight  of 
authority  as  sound.^^  Formerly,  the  United  States  courts  re- 
garded the  capital  stock  as  a  trust  fund  for  the  benefit  and  security 
of  corporate  creditors,^*  but  its  later  and  recent  decisions  dismiss 
that  doctrine  regarding  capital  stock.  "When  a  corporation  is 
solvent,  the  theory  that  its  capital  is  a  trust  fund  upon  which  there 
is  any  lien  for  the  payment  of  its  debts,  has  in  fact  very  little 
foundation.  No  general  creditor  has  any  lien  upon  the  fund  under 
such  circumstances,  and  the  right  of  the  corporation  to  deal  with 
its  property  is  absolute,  so  long  as  it  does  not  violate  its  charter 
or  the  law  applicable  to  such  corporation."^'  The  trust-fund 
doctrine  was  supposed  to  have  been  adopted  by  the  United  States 
Supreme  Court,  but  that  court  in  passing  upon  the  subect  in  1893 
decided  that:  "While  it  is  true,  language  has  been  frequently 
used  to  the  effect  that  the  assets  of  a  corporation  are  a  trust  fund 
held  by  a  corporation  for  the  benefit  of  creditors,  this  has  not 
been  to  convey  the  idea  that  there  is  a  direct  and  express  trust 
attached  to  the  property.     ...     In  other  words,  that  the  cor- 

15  Clark  &  Marshall  Prlv.  Corp.,  Dovetail,  etc.  Co.,  143  Ind.  550,  52 
p.   2326;    Coyt  v.  North  Carolina,  .   Am.  St.  Rep.  435. 

etc.,  Co.,.  119  U.  S.  343;  Hollins  v.  is  Wabash,  etc.  Ry.  Co.  v.  Ham, 

Brlerfleld,  etc.  Co.,  150  XT.  S.  371;  114  U.  S.  587. 

Handley  v.  Stutz,  139  U.  S.  417;  it  Clark  &  Marshall  Priv.  Corp., 

Fogg    v.    Blair,    iss    U.    S.    534;  p.  2326. 

Corey  V.  Wadsworth,  118  Ala.  488;  is  Sawyer  v..  Hoag    (1873),   17 

Rockford,    etc.    Co.    v.    Standard,  Wall.  610. 

etc.  Co.,  175  111.  89,  67  TJ.  S.  Rep.  lo  McDonald  v.  Williams  (1899), 

205;  First  National  Bank,  etc.  v.  174  XT.  S.  397. 
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poration  is  an  entity,  distinct  from  its  stockholders  as  from  its 
creditors.  Solvent,  it  holds  its  property  as  any  individual  holds 
his,  free  from  the  touch  of  a  creditor  who  has  acquired  no  lien; 
free  also  from  the  touch  of  a  stockholder  who,  though  equitably 
interested  in,  has  no  legal  right  to,  the  property.  Becoming  in- 
solvent, the  equitable  interest  of  the  stockholders  in  the  property, 
together  with  their  conditional  liability  to  the  creditors,  places  the 
property  in  a  condition  of  trust,  first,  for  the  creditors,  and  then 
for  the  stockholders.  Whatever  of  trust  there  is,  arises  from  the 
peculiar  and  diverse  equitable  rights  of  the  stockholders  as  against 
the  corporation  in  its  property,  and  theif  conditional  liability  to  its 
creditors.  It  is  rather  a  trust  in  the  administration  of  the  assets 
after  possession  by  a  court  of  equity,  than  a  trust  attaching  to 
the  property,  as  such,  for  the  direct  benefit  of  either  creditor  or 
stockholder.^"  "As  between  the  corporation  and  its  creditors,  the 
corporation  does  not  hold  its  property  in  trust  for  its  creditors  in 
any  other  sense  than  does  an  individual  debtor^  and  that,  until  a 
court  takes  charge  of  the  property  of  an  insolvent  corporation,  it 
has  the  same  control  over  its  property  that  an  individual  would 
have  over  its  property  under  like  circumstances."-^  The  doctrine 
has  given  rise  to  much  confusion  of  ideas  as  to  its  real  meaning, 
and  much  conflict  in  decision  in  its  application.  .  .  .  The 
doctrine  was  invented  by  Justice  Story  in  1824,  in  Woods  v. 
Dummer  (3  Mason  (U.  S.)  308.)  which  called  for  no  such  in- 
vention, the  fact  in  that  case  being  that  a  bank  divided  up  two- 
thirds  of  its  capital  among  its  stockholders  without  providing 
sufficient  funds  to  pay  its  outstanding  bill-holders.  Upon  an  old 
and  familiar  principle,  this  was  a  fraud  on  creditors.  Evidently, 
all  the  eminent  jurist  meant  by  the  doctrine  was  that  corporate 
property  must  first  be  appropriated  to  the  payment  of  the  debts 
of  the  company,  before  there  can  be  any  distribution  of  it  among 
stockholders,  a  proposition  that  is  sound  upon  the  plainest  prin- 
ciples of  common  honesty.  In  Fogg  v.  Blair  (133  U.  S.  534.) 
it  is  said  that  this  is  all  that  the  doctrine  means.  The  expression 
by  Justice  Story  that  "the  capital  of  a  corporation  constitutes  a 
trust  fund  for  the  benefit  of  creditors"  has  been  taken  up  ats  a.  new 
discovery  which  furnished  a  solution  of  every  question  on  the 
subject,  but  the  expression  is  misleading.  Corporate  property  is 
not  held  in  trust  in  any  proper  sense  of  the  term.     A  trust  implies 

20  Hollins  V.  Brierfield,  etc.  Co.,  21  Napanee,  etc.  Co.  v.  Reid,  etc. 

(1893),  150  U.  S.  371.  Co.  (1901),  60  N.  E.  1063. 
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two  estates,  one  equitable,  and  one  legal;  one  person  as  trustee 
holding  the  legal  title,  while  another  as  the  cestui  que  trust  has 
the  beneficial  interest.  Absolute  control  and  power  of  disposition 
are  inconsistent  with  the  idea  of  a  trust.  The  capital  of  a  cor- 
poration is  its  property.  It  has  the  whole  beneficial  interest  in  it, 
~  as  well  as  the  legal  title.  It  may  use  the  income  and  profit  of 
it,  sell  and  dispose  of  it  the  same  as  a  natural  person.  It  is  a 
trustee  for  its  creditors  in  the  same  sense  and  to  the  same  extent 
as  a  natural  person,  but  no  further. "^^  There  being,  unless  by 
express  statute,  no  personal  liability  on  the  part  of  the  stock- 
holder, for  debts  of  the  corporation,  its  creditors  must  look  for 
payment  of  their  claims  to  the  capital  stock  and  other  assets  of 
the  corporation.  In  case  of  its  insolvency  its  creditors  are  en- 
titled to  payment  'by  the  stockholder  to  the  extent  of  any  unpaid 
subscription  to  his  stock,  and  such  payment  in  equity  may  be 
compelled  by  creditor's  suit  or  other  appropriate  procedure.  Many 
of  the  courts  have  unnecessarily  based  this  liability  of  the  stock- 
holder upon  the  theory  that  the  capital  stock  is  a  trust-fund  for 
the  benefit  of  creditors. ^^ 

The  capital  stock  as  a  fund  for  corporate  creditors. — The  stock- 
holders of  a  corporation  being  in  general  free  from  personal  re- 
sponsibility, the  capital  stock  constitutes  the  sole  fund  to  which 
creditors  may  look  for  the  satisfaction  of  their  demands.  It  is 
the  basis  of  the  credit  which  is  extended  to  the  corporation  by 
the  public,  and  a  substitute  for  the  individual  liability  which  exists 
in  other  cases.  So  .  far  as  cr(;ditors  are  concerned,  it  has  been 
characterized  as  a  trust  fund  pledged  for  the  payment  of  the 
debts  of  the  corporation.-*     Until  they  are  paid,  the  stockholders 

22  Mitchell,  J.,  in  Hospes  v.  ilcock,  91  U.  S.  45 ;  Sanger  v.  Up- 
Northwestern,  etc.  Car  Co.,  48  ton  (1875),  91  U.  S.  56,  60;  Scam- 
Minn.  174,  31  Am.  St.  Rep.  637.  mon  v.  Kimball,  92  U.  S.  362,  367, 

23  Hatch  V.  Dana,  101  U.  S.  205.  where  the  court  said,  "Such  an 
bgilvie  V.  Knox  Ins.  Co.,  22  How-  indebtedness  [for  unpaid  shares] 
ard,  XJ.  S.  380;  Hastings  v.  Drew,  constitutes  an  exception  to  Vai 
76  N.  Y.  9;  Johnston  v.  Markle,  rule  that  when  there  are  mutual 
etc.  Co.,  153  Pa.  St.  189;  Singer  debts  'one  may  be  set  against 
V.  Hutchinson,  183  111.  606,  75  Am.  the  other;'"  Marshall  v.  Killian 
St.  Rep.  133;  Wishard  v.  Hansen,  (1888),  99  N.  C.  501;  s.  c.  6  Am. 
99  Iowa,  307,  61  Am.  St.  Rep.  238;  St.  Rep.  539;  Bunn's  Appeal 
Wallace  v.  Carpenter,  etc.,  70  (1884),  105  Pa.  St.  49;  Ogilvie  v. 
Minn.  321,  68  Am.  St.  Rep.  530.  Knox    Ins.    Co.    (1859),    22    How. 

21  Wood  V.  Dummer  (1824),  3  380;  Mumma  v.  Potomac  Co. 
Mason,  308,  per  Story;  Sawyer  v.  (1834),  8  Peters,  281;  Payson  v. 
Hoag,  17  Wall.  610;  Upton  V.  Trib-      Stoever    (1873),    2    Dillon,    427; 
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are  postponed ;  they  are  only  entitled  to  that  which  remains,  after 
the  claims  of  the  creditors  are  extinguished.  This  is  as  true  of  the 
unpaid  shares  subscribed  or  balances  due  thereon,  as  of  the  amount 
which  has  been  actually  paid  in.  Such  unpaid  shares  and  balances 
are  as  much  a  part  of  the  capital  stock  as  the  sums  which  have 
already  been  realized  thereon.  Aside  from  the  funds  on  hand, 
they  often  constitute  the  only  resource  of  the  company.  They  are 
debts  due  to  it,  the  payment  of  which  can  be  enforced  by  its  offi- 
cers. The  delinquent  subscribers  are  its  debtors,  and  the  directors 
are  clothed  with  authority  to  compel  them  to  pay.^^  Creditors  are 
supposed  to  have  trusted  as  well  to  the  unpaid  subscriptions  and 
to  the  fair  and  faithful  exercise  of  the  compulsory  power  for  their 
payment,  as  to  the  sums  actually  paid  in;  and  when  it  becomes 
necessary  to  their  security  or  satisfaction,  they  have  a  legal  right, 
either  by  the  voluntary  action  of  the  proper  officers,  or  through 
the  aid  of  the  courts  of  the  country,  to  have  it  exercised  in  their 
behalf. ^°     If,  therefore,  by  the  wilful  or  stubborn  inaction  of  the' 


Webster  v.  TJpton  (1875),  91  U.  S. 
65,  66,  67;  Chubb  v.  Upton  (1877). 
95  V.  S.  665. 

25 Wood  V.  Dummer  (1824),  3 
Mason,  308,  per  Story;  Bassett  v. 
St.  Albans  Hotel  Co.  (1875),  47 
Vt.  313;  Tarbell  v.  Page  (1860), 
24  111.  46;  Osgood  v.  Laytln,  3 
Keyes  (N.  Y.),  521;  s.  c.  5  Abb. 
(N.  S.)  1;  Thompson  v.  Reno  Sav- 
ings Bank  (1885),  19  Nev.  103; 
s.  c.  3  Am.  St.  Rep.  797;  Allen  v. 
Montgomery  R.  Co.,  11  Ala.  437; 
Goodwin  V.  McGehee,  15  Ala.  232, 
246;  Smith  v.  Huckabee,  53  Ala. 
191,  195;  Glenn  v.  Semple,  80  Ala. 
159;  s.  c.  60  Am.  Rep.  92,  94; 
Jones  v.  Arkansas  Mechanical,  etc. 
Co.,  38  Ark.  17;  Ward  v.  Griswold- 
■ville  Manuf.  Co.,  16  Conn.  593, 
599;  State  v.  Commercial  State 
Bank  (Neb.  1890),  44  N.  W.  Rep. 
998,  where  it  was  held  that  the 
assets  of  a  banking  corporation 
organized  under  the  laws  of  Ne- 
braska, after  it  had  ceased  to 
carry  on  business,  are  a  trust 
fund  for  the  payment  of  Its  debts. 
The  rights  of  the  creditors  to  the 
r-orporate  property  are  superior  to 
those  of  the  stockholders,  or  the 


assignee  of  an  insolvent  stock- 
holder; Crandall  v.  Lincoln,  52 
Conn.  73;  s.  c.  52  Am.  Rep.  560, 
562;  Hightower  v.  Thornton,  8  Ga. 
486;  s.  c.  52  Am.  Dec.  412;  Pams- 
worth  v.  Robbins  (1887),  36  Minn. 
369;  Haskell  v.  Sells,  14  Mo.  App. 
91;  National  Trust  Co.  v.  Miller, 
33  N.  J.  Eq.  155;  Wetherbee  v.  Ba- 
ker, 35  N.  J.  Bq.  501. 

26  Wood  V.  Dummer  (1824),  3 
Mason,  308,  per  Story;  Mann  v. 
Pentz,  3  N.  Y.  415,  422;  Dayton 
V.  Borst,  31  N.  Y.  435,  436;  Bart- 
lett  V.  Drew,  57  N.  Y.  587,  589; 
Hastings  v.  Drew,  76  N.  Y.  9; 
Gilmore's  Bx'rs  v.  Bank  of  Cin- 
cinnati, 8  Ohio,  62,  71;  Bank  of 
Virginia  v.  Adams,  1  Pars.  Sel. 
Cas.  534;  Lane's  Appeal,  105  Pa. 
St.  49;  s.  c.  51  Am.  Rep.  166; 
Jewell  V.  Rock  River  Paper  Co. 
(1882),  101  111.  57;  Reid  v.  Baton- 
ton  Manuf.  Co.,  40  Ga.  98,  102; 
B.  c.  2  Am.  Rep.  563,  565;  Alll- 
bone  v.  Hagar,  46  Pa.  St.  48, 
where  the  court  said  that  what- 
ever might  be  the  law  between 
the  delinquent  subscribers  and 
the  corporation,  the  rights  and 
equities  of  the  corporate  creditors 
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directors  or  stockholders,  the  company  fails  to  meet  its  obligations 
and  perform  its  duties,  a  court  of  equity  will,  on  a  proper  applica- 
tion, afford  the  requisite  relief.-''  The  interest  of  the  general  cred- 
itors of  a  company  in  the  unpaid  subscriptions  of  its  members  is 
not  impaired  by  a  mortgage  of  "the  property,  rights,  privileges  and 
franchises"  of  the  corporation.^"  It  is  necessary  in  speaking  of 
the  assets  of  an  insolvent  corporation  as  constituting  a  trust  fund 
to  understand  precisely  what  is  meant  by  the  courts.  No  one  will 
pretend  for  a  moment  that  in  subscribing  to  the  stock  of  a  com- 
pany, the  purpose  is  to  create  a  trust  fund  for  creditors.  On  the 
contrary,  the  object  primarily,  is  to  furnish  means  to  carry  on 
its  business,  and  to  share  the  profits  earned  by  the  corporation; 
and  so  long  as  it  is  a  going  concern,  it  has  the  right,  and  indeed 
it  is  its  duty,  to  manage  and  dispose  of  its  assets,  including  stock 
subscriptions,  for  the  promotion  of  its  own  interest.  If  it  ceases 
to  do  business,  or  if  it  becomes  insolvent,  then  all  assets  which  it 
has  or  owns,  including  paid  and  unpaid  subscriptions,  either  in 
the  hands  of  the  original  subscriber,  or  in  the  hands  of  his  assignee 
with  notice,  become  liable  to  the  creditors,  and  they  have 
the  right  to  follow  the  property  and  subject  it  to  the  payment  of 
their  debts,  unless  it  has  passed  into  the  hands  of  a  bona  Me 
purchaser  without  notice.^' 

were  not  to  be  affected  thereby;  courts,  a  mandamus  is  sometimes 
Clapp  V.  Peterson  (1882),  104  III.  awarded  to  compel  the  directors 
26,  31;  Robertson  v.  Conrey,  5  La.  to  make  the  necessary  calls;  .  .  . 
Ann.  297;  Rider  v.  Morrison  but  this  remedy  can  avail  only 
(1880),  54  Md.  429,  444;  Payne  where  there  are  directors.  The 
V.  Bullard  (1851),  23  Miss.  88;  remedy  in  equity  is  more  com- 
s.  c.  55  Am.  Dec.  74.  See  also  plete,  and  is  well  recognized. 
Whitwell  V.  Jacobs,  75  Wis.  474.  (Ward  v.  Griswoldville  M.  Co., 
27  Wood  V.  Dummer  (1824),  3  16  Conn.  593.)  In  such  cases  it 
Mason,  308,  per  Story;  Burke  v.  is  nowhere  held,  so  far  as  we 
Smith  (1872),  16  Wall.  390;  New  know,  that  a  formal  call  must  be 
Albany  v.  Burke  (1870),  11  Wall,  made  before  a  bill  can  be  filed. 
96;  Barry  v.  Merchants'  Exchang,e  Indeed,  the  filing  of  the  bill  is 
Co.,  1  Sandf.  Ch.  280;  Dalton,  etc.  equivalent  to  a  call."  County  of 
R.  Co.  V.  McDaniel,  56  Ga.  191,  Morgan  V.  Allen  (1880),  103  U. 
saying,  "Principle  and  sound  rea-  S.  498;  Marsh  v.  Burroughs,  1 
son  accord  with  authority  that  Woods,  463,  468;  Curran  v.  Ar- 
equity  will  grant  relief  in  all  kansas  (1853),  15  How.  304;  Mis- 
such  cases;"  Germantown,  etc.  sissippi,  etc.  R.  Co.  v.  Howard,  7 
Ry.  Co.  V.  Fitler  (1869),  60  Pa.  Wall.  392,  409;  Thompson  v.  Reno 
St.  124;  Crawford  v.  Rohrer  Savings  Bank  (1885),  19  Nev.  242; 
(1882),  59  Md.  599;  Lewis  v.  Rob-  s.  c.  3  Am.  St.  Rep.  883. 
ertson  (1850),  21  Miss.  558;  Hatch  as  Dean  v.  Biggs  (1881),  25 
V.  Dana,  101  U.  S.  205,  215,  where  Hun,  122. 
the   court   said,    "In   the   English  29  Brant  v.  Bhlen,  59  Md.  1. 
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§  300.  Right  of  subsequent  creditors  toi  question  right  to 
convey  corporate  property. — In  law  a  corporation  is  as  dis- 
tinct a  being  as  an  individual.  To  the  extent  its  charter  has  not 
restricted  its  power  to  hold  property,  it  is  entitled  to  hold,  enjoy  it, 
and  dispose  of  it  as  absolutely  as  an  individual  can  hold  it.  Not 
until  it  is  insolvent  can  a  court  of  equity  treat  its  assets  as  a  trust- 
fund  for  the  payment  of  its  debts ;  and  then  in  the  same  manner 
as  it  would  in  case  of  any  natural  person.""  As  between  the  cor- 
poration and  its  creditors  the  relation  is  simply  that  of  debtor  and 
creditor ;  it  does  not  hold  its  property  in  trust  or  subject  to  a  lien 
in  their  favor,  in  any  other  sense  than  does  an  individual  debtor."^ 
"Neither  the  insolvency  of  the  corporation,  nor  the  execution  of 
an  illegal  trust  deed,  nor  the  failure  to  collect  in  full  all  stock 
subscriptions,  nor  all  together,  gave  to  these  simple  contract  cred- 
itors, any  lien  upon  the  property  of  the  corporation,  nor  charged 
any  direct  trust  thereon.""^ 

§  301.  The  theory  not  recognized  in  England. — In  England, 
where  this  doctrine  has  not  been  recognized,  the  creditors  have 
no  higher  rights  against  the  shareholders  than  the  company  it- 
self. They  "can  obtain  nothing  but  what  the  company  can  get 
from  the  shareholders."^"  The  price  to  be  paid  for  shares  is  there 
regarded  as  a  matter  of  contract  irrespective  of  their  face  value.""* 
And  a  person  who  has  entered  into  a  valid  contract  to  take  fully 
paid-up  shares,  can  not  be  made  liable  to  the  company  or  its 
creditors  for  shares  not  fully  paid,  which  have  been  registered  in 
his  name."'*  The  only  safeguard  of  persons  extending  credit  to 
English  companies  is  a  statutory  requirement  that  contracts  for 
the  issue  of  stock  at  less  than  par,  shall  be  in  writing  and  be  filed 
with  the  Registrar  of  Joint- Stock  Companies.""     Shares  may  even 

30  Graham  v.  La  Crosse,  etc.  Ry.  right."  Waterhouse  v.  Jamieson, 
Co.,  102  U.  S.  148.  L.  R.  2  H.  L.  29,  37. 

31  Hollins  V.  Brierfield,  etc.  Co.,  3*  Guest  v.  Worcester  Ry.  Co., 
150  U..  S.  371.  L.  R.  4  C.  P.  9 ;  Baron  De  Beville's 

32  Hollins  V.  Brierfield,  etc.  Co.,  Case,  L.  R.  7  Bq.  Cas.  9;  Carting's 
150  U.  S.  371.  Case,  1  Ch.  Div.  115,  distinguish- 

33  In  re  Dronfield,  etc.  Co.,  17  Ing  Ex  parte  Daniel,  1  De  G.  &  J. 
Ch.  Div.  76;   In  re  Ambrose,  etc.  377. 

Co.,  14  Ch.  Div.  390;   In  re  Ince  35  Ashworth  v.  Bristol,  etc.  Ry. 

Hall,  etc.  Co.,  30  Week.  Rep.  945.  Co.,  15  L.  T.  N.  S.  561;   Guest  v. 

The    rights    of    creditors   against  Worcester,  etc.  Ry.  Co.,  L.  R.  4  C. 

the    shareholders    when    enforced  P.  9. 

by  a  liquidator  "must  be  enforced  36  30  &  31  Vic,  ch.  131,  §  25,  and 

by  him  in  right  of  the  company;  32  &  33  Vic,  ch.  48,  §  5,  repealing 

what  is  to  be  paid  by  the  share-  26  &  27  Vic,  ch.  118,  8  21. 
holders  is  to  be  recovered  in  that 
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be  issued  by  way  of  gift  and  the  recipient  incur  no  liability  there- 
on, if-  the  agreement'  under  which  it  is  done  be  duly  registered.*' 
Even  this  statutory  requirement  operates  rather  as  a  warning  than 
as  a  safeguard ;  for  while  an  unregistered  contract  not  to  require 
full  payment  of  the  stock  issued  to  a  subscriber,  is  declared  ultra 
vires,"^  the  courts  have  declined  to  hold  the  taker  of  stock  at  less 
than  par,  liable  thereon  because  of  the  ultra  vires  nature  of  the 
issue;  for,  it  is  said,  assuming  that  the  contract  was  ultra  vires 
what  would  be  the  result?  It  can  then  be  set  aside  only  in  toto, 
the  consequence  being-  that  the  holders  would  be  entitled  to  be 
relieved  of  their  shares  and  to  receive  back  the  money  paid  upon 
them.*'  In.  liarmony  with  these  decisions  is  that  of  HoUis  v. 
Brierfield.'"* 

§  30ja.  American  trust  fund  doctrine.- — ^This  doctrine  that 
the  a^ets  oi  a  corporation  are  a  trust-fund  for  the  payment  of 
its  creditors,  that  they  have  an  equitable  lien  upon  it,  superior  to 
that  of  the  stockholders ;  and  that  the  directors  are  trustees  for  its 
creditors,  is=  becoming  obsolete.*^ 

Of  what  the  fund  consists. — Under  the  doctrine,  the  trust  fund 
consists  of  all  the  subscribed  stock ;  the  money  subscribed,  whether 
or  not  paid  in ;  and  the  money  paid  in  and  which  has  been  wrong- 
fully divided  among  the  stockholders,  leaving  the  corporate  debts 
unpaid.*^  Every  stockholder,  to  the  extent  of  his  unpaid  sub- 
scription at  par,  is  deemed  to  hold  so  much  of  this  fund  in  his 
pocket,  which  a  court  of  equity  will  compel  him  to  pay  or 
surrender  for  the  payment  of  corporate  debts.** 

The  doctrine  makes  shareholders  trustees  for  creditors. — Such 
delinquent  shareholders  are  held  to  be  constructively  trustees  for 
the  creditors,  unaffected  by  the  statute  of  limitationSi  so  long  as 
the  corporation  sarvives.** 


ST  Watt  V.  Lee  (1888),  3  Ry.  &  «i  Schley  v.  Dixon,  24  Gai  273, 

Corp.  L.  J.  430;  s.  c.  39  Ch.  Div.  71  Am.  Dec  121;  Lexington,  etc. 

190.     Cf.  In  re  London  Celluloid  Co.  v.  Bridges,  7  H.  Mon.   (Ky.) 

Co.    (1888),  4  Ry.  &  Corp.  L.  J.  556,  46  Am.  Deo.  528. 

69,  70.  *2  Hightower  v.  Thornton,  8  Ga. 

,     3»ln   re   London   Celluloid   Co.  486,  52  Am.  Dec.  412;   Sanger  v. 

(Eng.    Ct.    of    Appeal,    May    31,  Upton,  91  V.  S.  56. 

1888),  4  Ry.  &  Corp.  L.  J.  69,  70.  «  Curran  V.  Arkansas,  15  How. 

39 /ji  re  Ince  Hall,  etc.  Co.,  30  (V.  S.)  304;  Adler  v.  Milwaukee, 

Week.  Rep.  945.  etc.  Co.,  13  Wis.  57. 

4oHollins  V.  Brierfield,  etc.  Co.  •**  Curry  v.  Woodward,  53  Ala. 

(1893),  150  U.  S.  371.  371;    Payne  v.  Bullard,  23  Miss. 


88,  55  Am.  Dec.  74. 
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Trust  fund  doctrine  applies  to  insolvent  corporations. — It  is  a 
settled  doctrine  of  the  United  States  Supreme  Court  that  the 
capital  Stock  of  an  insolvent  corporation  is  a  trust  fund  for  the 
payment  of  its  debts  ;  that  the  law  implies  a  promise  by  the  original 
subscribers  of  stock  who  did  not  pay  for  it  in  money  or  other 
property,  to  pay  for  the  same  when  called  upon  by  creditors ;  and  ■ 
that  a  contract  between  themselves  and  the  corporation  that  the 
shares  shall  be  treated  as  fully-paid  and  non-assessable,  or  other- 
wise limiting  their  liability  therefor,  is  void  as  against  creditors.^' 

§  301b.  Trust  fund.  Theory  now  obsolete. — In  Alabama 
it  is  held  that  there  is  no  jurisdiction  in  equity  at  the  suit  of  a 
corporation  creditor  to  coerce  the  payment  by  stockholders  of  their 
subscriptions  to  its  capital.  "The  trust-fund  doctrine  has  in  times 
past  received  the  recognition  of  this  court,  but  not  so  now."  To 
the  contrary,  the  proposition  as  a  whole  and  in  part,  has  been 
repudiated  by  this  court,  and  it  has  been  directly  ruled,  adjudged 
and  settled  that  the  assets  of  a  corporation  and  its  capital  and 
subscriptions,  due  to  its  capital  stock,  are  part  of  assets,  and  under 
no  circumstances  constitute  a  trust  fund  for  its  creditors,  but  that, 
so  far  as  creditors  are  concerned,  all  the  property,  including  its 
choses  in  action  of  all  kinds;  is  held  and  owned  by  it  just  as 
property,  choses  in  action,  or  what  not,  is  held  and  owned  by 
an  individual  debtor,  subject  to  no  interest,  no  trust  resting  en- 
tirely on  the  artificial  character  of  the  debtor.^" 

Bonus  stock.  Trust  fund.  Pleading.  Trust-fund  theory. — 
The  facts  of  the  case  that  invoked  the  invention  of  the  trust-fund 
theory  by  Justice  Story,  were  that  a  bank  divided  up  two-thirds 
of  its  capital  stock  among  its  stockholders  without  providing  funds 
sufficient  to  pay  its  outstanding  bill  holders.  This,  upon  old 
and  familiar  principles,  was  a  fraud  on  creditors,  and  called  for 
no  such  invention  as  that  of  the  trust-fund  doctrine,  and  it  is 
evident  that  the  eminent  jurist  meant  no  more  by  it,  than  that 
corporate  property  must  first  be  appropriated  to  payment  of  the 
corporate  debts  before  any  distribution  of  it  can  be  made  among 

45  Sawyer   v.    Hoag    (1873),    84  kins  v.  Glenn,  131  IT.  S.  319;  Gra- 

"U.   s.  — ,  17  Wall.  610;    Handley  ham  v.  La  Crosse,  etc.  Co.,  102  U.' 

V.    Stutz    (1890),   139   XT.    S.   417;  S.  148;   Richardson  v.  Green,  133 

Upton  V.  Tribilcock,  91  U.  S.  45;  IT.  S.  30. 

Sanger  v.  Upton,  91  U.  S.  56;  Weh-  *e Hall  v.  Henderson  (1900),  134 

ster  V.  Upton,  91  U.  S.  65;  Chubb  Ala.  455;   O'Brear  Jewelry  Co.  v. 

-V.  Upton,  95  U.  S.  665;   Pullman  Volfer,  106  Ala.  205,  28  L.  R.  A. 

-V.   Upton,   96  U.   S.   328;    Morgan  707;  Corey  v.  "Wadsworth,  118  Ala. 

Co.  V.  Allen,  103  U.  S.  498;  Haw-  488,  44  L.  R.  A.  766. 
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the  stockholdes.  It  is  a  plain  principle  of  common  honesty,  as  true 
in  the  case  of  a  corporation  as  in  that  of  a  natural  person,  that 
any  conveyance  of  the  property  of  the  debtor  without  authority  of 
law,  and  in  fraud  of  existing  creditors,  is  void.  The  property 
of  a  corporation  is  doubtless  a  trust  fund  for  the  payment  of  its 
■debts  in  the  sense  that  when  the  corporation  is  lawfully  dissolved 
and  all  its  business  wound  up,  or  when  it  is  insolvent,  all  its 
•creditors  are  entitled  in  equity  to  have  their  debts  paid  out  of 
the  corporate  property  before  any  distribution  thereof  is  made 
among  stockholders.  But  the  phrase  that  "the  capital  of  a  corpor- 
ation constitutes  a  trust  fund  for  the  benefit  of  creditors,"  is  mis- 
leading. Corporate  property  is  not  held  in  trust  in  any  proper  sense 
•of  the  term.  A  trust  implies  two  estates  or  interests,  one  equitable, 
and  one  legal.  One  person  as  trustee,  holds  the  legal  title,  while 
another,  as  the  cestui  que  trust,  has  the  beneficial  interest.  The  ab- 
solute control  and  power  of  the  corporation  over  its  property,  the 
whole  beneficial  as  well  as  legal  interest  in  it,  are  inconsistent 
with  the  idea  of  a  trust.  It  is  a  trustee  for  its  creditors  to  the 
•same   extent  as  a  natural  person,  but  no  further.*^ 

§  301c.  New  stock  and  other  stock  virhich  is  not  chargeable 
with  a  trust. — In  every  case  where  the  courts  have  impressed 
a  trust  upon  the  subscription  of  the  shareholders,  it  has  been  in 
favor  of  creditors,  becoming  such  afterwards,  and  therefore  pre- 
sumed as  relying  upon  the  amount  of  capital  the  company  was 
represented  as  having,  and  no  case  is  found  where  any  such  trust 
was  enforced  in  favor  of  creditors  who  dealt  with  the  corporation 
with  the  full  knowledge  of  the  facts,  for  in  such  cases  they  suf- 
fered no  fraud,  actual  or  constructive.  As  to  new  shares  issued 
after  the  claim  of  the  creditor  arose,  he  could  not  have  dealt  with 
the  corporation  on  the  faith  of  any  capital  represented  by  such 
-new  shares.  And  so  if  the  creditor  deals  with  a  corporation  with 
full  knowledge  that  its  nominal  paid-up  capital*  has  not  been  paid 
for  in  money  or  property,  to  the  full  amount  of  its  par  value,  he 
•deals  on  the  faith  of  what  has  been  actually  paid  in  and  has  no 
■equitable  right  to  insist  on  the  contribution  of  a  greater  amount 
of  capital  by  the  shareholders,  than  the  corporation  itself  could 
•claim  as  part  of  its  assets.** 

47Hospes  V.  Northwestern,  etc.       541;  Graham  v.  La  Crosse,  etc.  Co., 
Go.  (1892),  48  Minn.  174,  15  L.  R.      102  U.  S.  148. 
A.  470,  30  Am.  St.  Rep.  637;  Wa-  48  First  National   Bank  v.  Gus- 

^ash,  etc.  R.  Co.  v.  Ham,  114  17.  ten,  etc.  Co.  (1890),  42  Minn.  327, 
■S    587;   Fogg  v.  Blair,  133  U.   S.       6  L.  R.  A.  676,  18  Am.  St.  Rep. 
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CALLS  AND  ASSESSMENTS. 
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Call  defined. 

The  terms  "calls"  and  "as- 
sessment" distinguished. 

Payment    Ijy    instalments. 

When  a  call  is  necessary. 

Calls  by  whom  to  he  made. 

Delegation  of  authority  to 
make  calls. 

Discretion  of  the  directors 
in  making. 

Calls  upon  insolvency  of 
the  corporation, 

Calls  by  the  court. 

Notice  of  call  or  assess- 
ment. 

Call,  as  to  time  and  place 
for  payment 

Validity  of  calls. 

Mode  of  making  calls^ 

Evidence  that  call  was 
made. 

Payment  of  calls  after 
transfer,  who  is  liable. 

Effect  of  transfer  on  lia- 
bility for-  calls. 

Calls  upon  shareholders 
for  unpaid  subscrip- 
tions. 

Calls    after   consolidation. 

Pleading  and  practice.  In 
suits  to  enforce'  pay- 
ment. 

Forfeiture  the  company's 
remedy  upon  unpaid 
calls. 

(a)  Forfeiture  of  shares 
for  non-payment. 

(b)  Notice  of  forfeiture. 

(c)  Method  of  forfeiture. 

(d)  Tender  by  stockh,older 
before  forfeiture. 


325.  (e)      The     corporation's 

claim  for  deficiency  upon 
sale  or  forfeiture. 

326.  (f)    Shareholders'     relief 

in  equity  from  forfeit- 
ure. 

327.  Defenses  to  actions  to  en- 

force calls, 
tificate. 

328.  (a)  Failure  to  tender  cer- 

329.  (b)   Irregular       organiza- 

tion as  defense. 

330.  (c)   Infancy. 

331.  (d)  Accommodation     sub- 

scription. Stock  issued 
as  gratuity. 

332.  (e)  Bankruptcy  of  share- 

holder. 

333.  (f)    Set-off  as  defense. 

334.  (g;)   Statute  of  limitaticms 

as  defense  to  contract  of 
subscriptions  to  stock. 

335.  Assessment     upon     share- 

holders. 

336.  (a)  Assessment     requires 

consent  of  all  the  stock- 
holders. 

337.  (h)  Power  to  assess,  con- 

ferred by  charter  or 
agreement. 

337a.  (c)  Sale  of  shares  for 
non-payment  of  assess- 
ments or  calls. 

337b.  (d)  Purchasers  at  sale  of 
forfeited  stock. 

337c.  Mandamus  to  compel  calls. 

337d.  Calls  by  a  court  of  equity. 

337e.  Garnishment  of  the  stock- 
holder, after  judgment 
against  the  corporation. 


References: 

Creditors'   suits   against  stockholders 

605-619. 
Suits  on  subscriptions.    Unincorporated  association 

57,  section  1391. 
Payment  of  subscription.    Chapter  14,  sections  338-348. 


Chapter   23,   sections 
Chapter 


§§  302-304.J  OALLS    AND   ASSESSMENTS.  453 

§  302.  Call  defined. — A  call  is  a  requirement  by  resolution 
and  notice,  by  the  corporate  officers  for  payment  of  all  or  of  a 
part  of  the  subscriptions  to  the  capital  stock, 

§  303'    The  terms  "call"  and  "assessmeint"  distinguished. — 

As  used  with  reference  to  subscriptions  to  capit-al  stock,  the  term 
■'•call,"  usually  means  the  resolution  of  the  Board  of  Directors, 
declaring  payable  at  a  time  named,  all  or  a  portion  of  the  unpaid 
subscriptions.^  "The  word  'call'  is  capable  of  three  meanings.  It 
may  either  mean  the  resolution,  or  its  notification,  or  the  time 
when  it  becomes  payable.  It  must  mean  either  one  of  these 
three."''  The  term  "assessment"  as  to  unpaid  subscriptions,  is 
used  in  the  same  sense  as  "call,"  but,  also  used  to  indicate  demands 
made  upon  stockholders  for  payments  above  the  par  value  of  their 
stock,  to  meet  the  money  demands  of  creditors,  or  of  the  cor- 
poration. "Call"  applies  to' unpaid  subscriptions,  while  "assess- 
ment" applies  also  to  stock  full  paid. 

§  304.  Payment  by  instalments.— Instalment  is  one  of  the 
several  part  payments,  into  which  a  single  call  may  be  divided. 
If  the  subscription  is  all  payabk  at  once  or  upon  a  day  certain,  of 
■upon  instalments  payable  at  specified  times,  no  call  is  necessary, 
in  order  to  render  the  subscriber  liable  to  action  on  his  subscrip- 
tion.* No  call  is  necessary  in  case  of  insolvency  of  the  corpora- 
tion.* Subscription  is  a  promise  to  pay,  but  not  at  a  time  cer- 
tain. The  time  of  payment  or  payments,  is  to  be  named  by  the 
corporation  in  its  declaration,  known  as  a  "call."  A  subscription 
is  a  debt  payable  at  a  future  time."  The  call  must  precede  any 
liability  of  the  subscriber  to  an  action  upon  his  subscription."  The 
whole  amount  of  a  subscription  is  seldom  required  to  be  paid  at 
one  time,  but  is  usually  to  be  paid  in  instalments  as  the  affairs 
oi  the  corporation  require.  This  is  implied  by  the  language  of 
statutes  conferring  upon  directors  the  power  to  require  subscrip- 
tions to  be  paid  in  such  instalments  as  they  deem  proper.'^  And 
in  the  contract  itself,  there  is  usually  some  phrase,  such  as,  "when 
the  directors  shall  require/'  or  "when  called,"  indicating  that 

1  Germania,    etc.    Co.    v.    King  b  Pittsburg,  etc.  R.  R.  v.  Clarke 
(1896),  94  Wis.  439.  (1857),  29  Pa.  St.  146. 

2  Ambergate,  etc.  Ry.  v.  Mitchell  e  Grosse,    fete.    Co.    v.    I'Anson 
(1849),  4  Exch.  540.  (1880),  42  N.  J.  L.  10. 

s  New  Albany,   etc.    Co.   v.   Mc-  t  e.  g.  Revision  of  N.  X,  p.  926, 

■Cormlck,  10  Ind.  499,  71  Am.  Dec.  §  7;  N.  Y.  Laws  of  1875,  ch.  108, 

337.  §  8;  N.  Y.  Laws  of  1850,  ch.  140. 

*Scovill  V.  Thayer  (1881),  105  §  7. 
TJ.  S.  143. 
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the  balance  is  to  be  paid  in  instalments.*  So  that,  as  a  general 
rule,  the  amount  not  paid  at  the  time  of  taking  the  shares,  is 
not  due  and  payable  until  regularly  called  for  by  the  board  of 
directors  ;°  and  an  action  to  enforce  payment  does  not  lie  until 
they  have  done  so.^°  But  notwithstanding  such  provisions  as- 
those  referred  to  above,  if  the  corporate  affairs  require  it,  there 
is  no  rule  of  law  rendering  a  call  for  the  whole  amount  invalid.^^ 
Even  an  express  statutory  provision  that  only  a  certain  sum  shall 
be  called  at  any  one  time,  seems  not  to  render  a  resolution  of 


8  Williams  v.  Taylor  (1890),  120 
N.  Y.  244;  Grosse  Isle  Hotel  Co.  v. 
FAnson  (1880),  34  N.  J.  442. 

9  Williams  v.  Taylor  (1890),  120 
N.  Y.  244;  Grosse  Island  Hotel  v. 
I'Anson  (1880),  42  N.  J.  10;  s.  o. 
43  N.  J.  442;  Braddock  v.  Phila- 
delphia, etc.  R.  Co.  (1888),  45  N. 
J.  363;  Williams  t.  Taylor  (1890), 
120  N.  Y.  244,  distinguishing  Lake 
Ontario  R.  Co.  v.  Mason,  16  N.  Y. 
451;  Howland  v.  Edmonds,  24  N. 
Y.  307,  and  Tuckerman  v.  Brown, 
33  N.  Y.  297,  and  reversing  s.  c. 
41  Hun,  545;  Grissill's  Case,  L.  R. 
1  Oh.  App.  528,  535;  Bank  v.  Abra- 
hams, L.  R.  6  C.  P.  App.  262. 

10  Alabama,  etc.  R.  Co.  v.  Row- 
ley, 9  Pla.  508;  Grissill's  Case,  L. 
R.  1  Ch.  App.  528,  535;  Wilber  v. 
Stockholders,  18  Bankr.  Reg.  178; 
Braddock  v.  Philadelphia,  etc.  R. 
Co.,  45  N.  J.  363;  Spangler  v.  In- 
diana, etc.  R.  Co.,  21  111.  276; 
Banet  v.  Alton,  etc.  R.  Co.,  13  111. 
504;  Bank  v.  Abrahams,  L.  R.  6 
P.  C.  App.  262;  Granite  Roofing 
Co.  V.  Michael,  54  Md.  65,  holding 
that  a  call  is  necessary  before  the 
subscription  can  be  enforced  even 
when  stock  has  been  fraudulently 
issued  as  fully  paid,  for  property 
taken  at  an  overvaluation.  But 
when  payment  is  to  be  made  in 
land,  the  subscriber  having  failed 
to  convey,  when  suit  is  brought 
for  damages,  it  is  not  necessary 
to  allege  that  a  call  has  been 
made,  an  allegation  of  a  general 
demand  being  sufficient.  Cheraw, 
etc.  R.  Co.  V.  Garland  (1880),  14 
S.  C.  63;  Ohio,  etc.  R.  Co.  v.  Cra- 


mer, 23  Ind.  490.  A  balance  due- 
on  a  subscription  to  the  capital 
stock  of  a  corporation,  to  be  paid 
when  calls  should  be  made  there- 
for, is  not  liable  to  garnishment 
on  a  claim  against  the  corpora- 
tion when  no  call  has  been  madc 
Teague  v.  Le  Grand  (Ala.  1889), 
5  So.  Rep.  287.  But,  as  a  matter 
of  course,  a  call  is  unnecessary 
if  the  contract  of  subscription  or 
the  charter  of  the  company  fix  a 
certain  time  for  payment.  Phce- 
nix  Warehousing  Co.  v.  Badger 
(1876), -67  N.  Y.  294;  Goodrich  v. 
Reynolds,  31  111.  490;  Waukon,  etc. 
R.  Co.  V.  Dwyer,  49  Iowa,  121; 
"Breedlove  v.  Martinsville,  etc.  R. 
Co.,  12  Ind.  114;  Ross  v.  Lafay- 
ette, etc.  R.  Co.,  6  Ind.  297;  New 
Albany,  etc.  R.  Co.  v.  Pickins,  5. 
Ind.  247. 

11  Pox  V.  Allensville,  etc.  Turn- 
pike Co.  (1874),  46  Ind.  31;  Haun 
V.  Mulberry,  etc.  Co.,  33  Ind.  103; 
Ross  V.  Lafayette,  etc.  R.  Co.,  ff 
Ind.  297;  Spangler  v.  Indiana,  etc. 
R.  Co.,  21  111.  276;  Hays  v.  Pitts- 
burgh, etc.  R.  Co.  (1861),  38  Pa. 
St.  81;  Rutland,  etc.  R.  Co.  v. 
Thrall  (1863),  35  Vt.  536;  London, 
etc.  R.  Co.  V.  McMichael,  4  Eng. 
L.  &  Eq.  459;  s.  c.  20  L.  J.  Ex. 
227;  Birkenhead,  etc.  Ry.  Co.  v. 
Webster,  and  Ambergate  Ry.  Co. 
V.  Norcliffe,  20  L.  J.  Ex.  234;  s. 
CASES,  4  Eng.  L.  &  Eq.  461;  In  re- 
Jennings,  1  Ir.  Ch.  654.  But  see 
Stratford,  etc.  Ry.  Co.  v.  Stratton, 
2  Barn.  &  Ad.  519.  Gf.  Lewis' 
Case,  28  L.  T.  N.  S.  396. 
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the  directors  void,  which,  while  ordering  several  calls  for  that 
amount,  makes  them  payable  at  different  times.^^  But  when  the 
charter  provides  that  calls  shall  be  made  at  certain  intervals, 
several  calls  made  at  one  time  are  invalid.^' 

§  305.  When  a  call  is  necessary. — ^Unless  for  payment  of 
preliminary  expenses,  there  is  no  liability  to  call  on  subscription, 
until  compliance  by  the  corporation  with  the  conditions  precedent 
to  its  right  to  commence  business.  It  is  necessary  to  make  a 
call  to  render  the  subscription,  or  any  part  of  it,  payable  to  the 
corporation.  It  is  not  due  until  call  made.  A  call  is  unnecessary 
if  the  subscription  be  made  payable  upon  a  day  certain,  by  its 
terms,  or  by  the  charter  or  other  statute.^*  Although  calls  can  not 
be  validly  made  for  any  but  a  legal  object,^^  the  necessity  for  them 
can  not  be  questioned  by  the  shareholders,  as  that  is  for  the 
directors  to  determine.^°  But  where  there  is  evidence  of  fraud 
or  impending  corporate  insolvency,  the  court  will  examine  the 
matter,  and  if  necessary,  set  aside  the  call.^^  Calls  must  bear 
equally  and  upon  all  the  shares  ■j'-^  and  therefore,  when  made  upon 
the  towns  and  cities  subscribing  for  stock,  not  including  the  stock 
held  by  private  persons,  they  are  void,^"  and  may  be  set  aside-  and 
rectified.^"  There  is  no  ground  upon  which  a  call  can  be  made 
when  the  number  of  shares  has  not  been  fixed  by  charter,  or 
determined  by  the  directors. ^^  Where  the  capital  stock  of  a  cor- 
poration is  fixed  at  a  given  sum,  divided  into  shares  of  a  certain 
amount  each,  the  capital  must  be  fully  subscribed  before  the  sub- 

12  Penobscot  R.  Co.  v.  Dummer  Co.  v.  Floyd,  74  Mo.  286,  290; 
(1855),  40  Me.  172;  s.  c.  63  Am.  Yetts  v.  Norfolk  Ry.  Co.,  3  De  G. 
Dec.  654;  Penobscot  R.  Co.  v.  &  Sm.  293;  Judah  v.  American 
Dunn,  39  Me.,  587;  Browne  &  The-  Live  Stock  Assn.,  i  Ind.  333;  Ex 
obald's  Ry.  Law,  77,  citing  Amber-  parte  Stanley,  33  L.  J.  Ch.  535. 
gate  Ry.  Co.  v.  Mitcbell,  4  Eng.  it  Haberton's  Case,  L.  R.  5  Eq. 
L.  &  Eq.  461;  English  Companies  Cas.  286;  Sykes'  Case,  L.  R.  13  Eq. 
Clauses  Act  of  1845,  8  Vic,  ch.  16,  Cas.  255. 

§  22.  18  Pike   v.    Bangor,   etc.   R.   Co. 

13  Stratford,  etc.  Co.  V.  Stratton,  (1878),  68  Me.  445;  Preston  v. 
2  Barn.  &  Ad.  518.  Grand,  etc.  Dock  Co.,  11  Sim.  327. 

1*  Phoenix,    etc.    Co.    v.    Badger  19  Pike   v.   Bangor,   etc.   R.   Co. 

(1876),  67  N.  Y.  294.  (1878),  68  Me.  445,  446. 

15  South  Eastern  Ry.  Co.  v.  Heb-  20  Preston  v.  Grand  Dock  Collier 
bleth-wraite,  12  Ad.  &  E.  497.  Co.,  11  Sim.  327,  346. 

16  Budd  V.  Multnomah  St.  Ry.  21  Somerset,  etc.  R.  Co.  v.  Cush- 
Co.  (1887),  15  Oregon,  413;  s.  c.  3  ing  (1858),  45  Me.  524;  Worcester, 
Am.  St.  Rep.  169;  New  Albany,  etc.  R.  Co.  y.  Hinds,  8  Cush.  110; 
etc.  R.  Co.  V.  Fields,  10  Ind.  187;  Cabot,  etc.  Bridge  v.  Chapin,  6 
Bailey  v.  Birkenhead,  etc.  Ry.  Co.,  Cush.  50;  Troy,  etc.  R.  Co.  v.  New- 
12  Beav.  433,  440;    Chouteau  Ins.  ton   (1857),  8  Gray,  596. 
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scriber  can  be  subject  to  calls."  Stock  subscribed  for,  after  a  call 
has  been  made,  is  not  subject  thereto.^'  The  company  can  not 
legally  contract  to  postpone  indefinitely  the  making  of  calls.^*  Nor 
can  directors  legally  postpone  making  a  call  so  as  to  have  an  op- 
portunity to  escape  liability  by  disposing  of  the  stock  held  by 
them."" 

§  306.  Calls  by  -whom  to  be  made. — A  call  to  be  valid  must 
be  made  by  the  authorized  managing  agents  of  the  corporation.''" 
A  call  made  at  a  director's  meeting,  no  quorum  being  present,  is 
void.^^ 

§  307.  Delegation  of  authority  to  make  calls. — A  power 
granted  to  a  company  to  raise  a  fund  in  addition  to  its  capital 
stock,  by  assessment  upon  the  stockholders,  -can  be  exercised  by 
the  stockholders  only.=*  But  calls  for  the  balance  due  upon  sub- 
scriptions to  shares,  are  to  be  made  by  the  directors  in  their 
capacity  as  general  managers  of  the  corporate  afi'airs,^"  unless 
the  power  be  expressly  vested  by  the  charter  in  the  stockholders 
at  large.  Even  when  that  is  the  case,  however,  they  may,  and 
frequently  do,  delegate  their  power  to  the  directors.^"  When, 
however,  the  power  of  making  calls  is  vested  in  the  directors, 
they  can  not  delegate  it  to  others,  as,  to  an  executive  committee 
of  their  own  number,  ^^  although  they  may  commission  another, 
for  example,  the  president,  to  determine  the  amounts  and  times 
of  payment  of  the  instalments.'^  If  the  directors  have  illegally 
delegated  their  authority  and  the  call  has  been  made  by  another, 

22  Hale  V.  Sanborn,  16  Neb.  1.  Rep.  540.     Contra,  Ex  parte  Win- 

23  Pike  V.  Bangor,  etc.  R.  Co.  sor,  3  Story,  C.  C.  425.  Of.  Haun 
(1878),  68  Me.  445.  v.  Mulberry,  etc.  Gravel  Road  Co., 

2*  Van  Allen  v.  Illinois  Central  33  Ind.  103. 

R.  Co.,  7  Bosw.  515;   McComb  v.  so  Rives    v.    Montgomery,     etc. 

Credit  Mobllier  Co.,  13  Phila.  468.  Plank  R.  Co.    (1857),  30  Ala.  92. 

25  Gilbert's  Case,  L.  R.  5  Ch.  But  in  Ex  parte  Winsor  (1844), 
App.  559;  Preston  v.  Grand  Col-  3  Story,  C.  C.  411,  425,  426,  it  was 
Her  Dock  Co.,  11  Sim.  327.  held   tbat   the   delegation    of  the 

26  Budd  V.  Multnomah,  etc.  Co.,  authority  must  be  express,  and 
15  Oregon,  413,  3  Am.  St.  Rep.  that  it  would  not  be  Inferred  from 
169;  Moses  v.  Tomkins,  84  Ala.  a  by-law  declaring  that  the  direc- 
613.  tors  shall  take  care  of  the  inter- 

2T  Price   V.    Grand   Rapids,    etc.  ests  and  manage  the  concerns  of 

R.  R.,  13  Ind.  58.  the  corporation. 

as  Marlborough    Manuf.    Co.    v.  si  Rutland,  etc.  R.  Co.  v.  Thrall, 

Smith  (1818),  2  Conn.  579.  35  Vt.  536. 

29  Budd    V.    Multnomah    Street  32  Banet   v.   Alton,   etc.   R.   Co. 

Ry.  Co.    (1887),   15   Oregon,   413;  (1851),  13   111.  504.     Gf.  Hays  v. 

Amebergate   Ry.    Co.   v.   Mitchell,  Pittsburgh,  etc.  R.  Co.,  38  Pa.  St. 

4  Eng.  L.  &  Bq.  461;   s.  c.  4  Ex.  81. 


§§  308-310.]  CALLS   AND   ASSESSMENTS.  457 

a  subsequent  ratification  by  the  directors  will  make  it  their  owri 
act  and  therefore  valid.^* 

§  308.  Discretion  of  the  directors  in  making. — The  discre- 
tion lies  with  the  managing  directors  to  determine  as  to  the 
necessity  and  purpose  of  making  a  call  or  assessment  upon  unpaid 
subscriptions,  and  as  to  the  manner  of  their  payment.'"* 

§  309.  Calls  upon  insolvency  of  the  corporation. — In  case 
of  insolvency  of  the  corporation,  and  there  remain  unpaid  sub- 
scriptions, there  need  be  no  call  by  the  directors  for  purpose  of 
paying  the  corporate  debts.  A  cpurf  of  equity  will  disregard 
the  formality  of  call  and  order  payments  to  be  made  to  a  re- 
ceiver.'" 

§  310.  Calls  by  the  court.  Mandamus  to  compel  calls. — 
When  stock  is  subscribed,  to  be  paid  upon  call  of  the  company, 
and  the  company  refuses  or  neglects  to  make  the  call,  a  court 
of  equity  may  itself  make  the  call,  if  the  interests  of  the  creditors 
require  it:  The  court  will  do  what  it  is  the  duty  of  the  company 
to  do.'®  But  under  such  circumstances,  before  there  is  any  ob- 
ligation upon  the  stockholder  to  pay  without  an  assessment  and 
call  by  the  company,  there  must  be  some  order  of  a  court  of 
competent  jurisdiction,  or,  at  the  very  least,  some  authorized  de- 
mand upon  him  for  payment.''    Accordingly,  as  unpaid  sub- 

ss  Rutland,  etc.  R.  Co.  v.  Thrall  The  defendant  owed  the  creditors 

(1863),  35  Vt.  536.  nothing,   and   he   owed   the   com- 

84  Great    Western,    etc.    Co.    v.  pany   nothing   save    such   unpaid 

Purdy,    162   TJ.    S.    329;    Stone   v.  portion  of  his  stock  as  might  be 

Great  Western  Oil  Co.,  41  111.  85.  necessary  to  satisfy  the  claims  of 

35  Scovill  V.  Thayer  (1881),  105  the    creditors.      Upon    the    hank- 

V.  S.  143;  Glenn  V.  Saxton  (1886),  ruptcy  of  the  company,  his  obli- 

68  Cal.  353;    Re  Minnehaha,  etc.  gation  was  to  pay  to  the  assignees 

Assn.  (1893),  53  Minn.  423.  upon    demand    such    an    amount 

se  Scovill  v.  Thayer,  105  IT.  S.  upon  his  unpaid  stock  as  would  be 
143,  155;  Hawkins  v.  Glenn  sufficient,  with  the  other  assets 
(1889),  131  XT.  S.  319;  Glenn  v.  of  the  company,  to  pay  its  debts. 
Liggett  (1890),  135  TT.  S.  533;  s.  c.  He  was  under  no  obligation  to 
S  Ry.  &  Corp.  L.  J.  52.  The  court  pay  any  more,  and  he  was  under 
in  Hawkins  v.  Glenn  (1889),  131  no  obligation  to  pay  anything  un- 
tJ.  S.  319,  cited  the  rule  laid  down  til  the  amount  necessary  for  him 
in  Scovill  V.  Thayer,  105  U.  S.  to  pay  was  at  least  approximately 
143,  155,  as  applying  to  the  case,,  ascertained.  Until  then  his  obli- 
and  said:  "In  that  case  it  was  gation  to  pay  did  not  become  corn- 
said  by  Mr.  Justice  Woods,  speak-  plete.'  " 

ing  for  the  court:    'There  was  no  3'  Scovill  v.   Thayer,  105  U.   S. 

obligation   resting   on   the    stock-  143,     145;      Hawkins     v.     Glenn 

holder  to  pay  at  all   until  some  (1881),   131  U.   S.   319;    Glenn  v. 

authorized   demand   in   behalf   of  Liggett  (1890),  135  U.  S.  533;  s.  c. 

creditors  was  made  for  payment.  8  Ry.  &  Corp.  L.  J.  52. 
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scriptions  constitute  a  fund  for  the  payment  of  corporate  debts, 
when  a  creditor  has  exhausted  his  legal  remedies  against  the 
corporation  which  fails  to  make  an  assessment,  he  may,  by  bill 
in  equity  or  other  appropriate  means,  subject  such  subscriptions 
to  the  satisfaction  of  his  judgment,  and  the  stockholder  can  not 
then  object  that  no  call  has  been  made.'*  For,  as  between  creditor 
and  stockholder,  it  would  seem  to  be  singular,  if  the  stockholders 
could  protect  themselves  from  paying  what  they  owe  by  setting 
up  the  default  of  their  own  agents.'"  In  a  suit  by  a  creditor,, 
where  the  corporation  and  the  trustees  are  made  parties  defend- 
ant, a  court  of  equity  may  by  its  decree  direct  a  stock  assessment 
for  the  benefit  of  creditors,  which  will  bind  stockholders  who  are 
not   individually   parties    to   the    suit.*"     Accordingly,    where   a 


38 Hawkins  V.  Glenn  (1889),  131 
V.  S.  319;  Glenn  v.  Liggett  (1890), 
135  U.  S.  533;  s.  c.  8  Ry.  &  Corp. 
Li.  J.  52,  in  which  case  the  court 
quoting  the  former  case  said: 
"The  condition  that  a  call  shall 
be  made  is,  under  such  circum- 
stances, as  Mr.  Justice  Bradley 
remarks  in  In  re  Glen  Iron  Works, 
20  Fed.  Rep.  674,  681,  'but  a  spi- 
der's web,  which  the  first  breath 
of  the  law  blows  away.'  " 

39  Hatch  V.  Dana,  101  V.  S.  205, 
214;  Hawkins  v.  Glenn  (1889), 
131  U.  S.  319;  Glenn  v.  Liggett 
(1890),  135  U.  S.  533;  s.  c.  8  Ry. 
&  Corp.  L,  J.  52. 

40  Hawkins  v.  Glenn  (1889),  131 
V.  S.  319.  In  Glenn  v.  Liggett 
(1890),  135  IT.  S.  533;  s.  c.  8  Ry. 
&  Corp.  L.  J.  52,  it  was  said: 
"It  was  also  contended  in  that 
suit  by  the  defendant  that  the  de- 
cree of  the  chancery  court  of  the 
city  of  Richmond  was  void  as 
against  him,  because  he  was  not  a 
party  to  the  suit.  On  the  latter 
ponit  this  court  said:  'We  under- 
stand the  rule  to  be  otherwise, 
and  that  the  stockholder  is  bound 
by  a  decree  of  a  court  of  equity 
against  the  corporation  in  enforce- 
ment of  a  corporate  duty  although 
not  a  party  a-s  an  individual,  but 
only  through  representation  by 
the  company.  A  stockholder  is 
so    far    an    integral    part    of   the 


corporation  that  in  view  of  the 
law  he  is  privy  to  the  proceed- 
ings touching  the  body  of  which 
he  is  a  member;'  citing  Sanger 
V.  Upton,  91  U.  S.  56,  58;  County 
of  Morgan  v.  Allen,  103  IT.  S.  498, 
509;  Glenn  v.  Williams,  60  Md. 
93,116;  Hamilton  V.  Glenn  (1889), 
85  Va.  901."  And  further:  "The 
point  is  taken  by  the  defendant 
that,  under  the  statute  of  Virginia, 
the  balance  remaining  unpaid  on 
subscriptions  to  the  stock  was  pay- 
able as  called  for  or  required  by 
the  president  and  directors  of  the 
company;  that  it  appears  by  the 
amended  petition  that  the  con- 
tract between  the  company  and 
the  subscribers  was  that  eighty 
dollers  per  share  was  payable 
'only  in  such  amounts  and  at  such 
times  as  the  same  might  be  re- 
quired to  be  paid  by  the  said  com- 
pany through  its  president  and 
board  of  directors;'  and  that  it 
is  not  averred  in  the  amended  pe- 
tition that  either  the  president  or 
any  of  the  directors  was  a  party 
to  the  suit  in  the  chancery  court 
of  the  city  of  Richmond.  But 
the  president  and  directors  stand 
for  the  corporation,  and  it  is  al- 
leged in  the  amended  petition  that 
the  corporation  was  a  party  to 
the  amended  bill,  and  that  it  was 
duly  served  with  process  in  the 
cause  in  accordance  with  the  laws 
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corporation  made  an  assignment  to  a  trustee,  including  therein 
unpaid  subscriptions,  and  provided  that  future  assessments  should 
be  payable  directly  to  the  trustee,  and  a  decree  to  which  the  stock- 
holders were  not  individually  parties,  made  an  assessment  on  said 
stockholders,  and  directed  the  trustee  to  take  such  steps  to  collect 
the  same  as  he  might  be  advised,  the  trustee  might  sue  therefor 
in  his  own  name,  the  decree  being  valid  and  binding  on  the  stock- 
holders.*^ 

Calls  by  courts  of  equity. — Where  stock  is  subscribed  to  be 
paid  upon  the  call  of  the  company,  and  the  company  becomes  in- 
solvent and  refuses  or  neglects  to  make  the  call,  a  court  of  equity 
will  assume  the  function  if  the  interests  of  the  creditors  require 
it.*^  In  England  the  courts  have,  at  the  instance  of  corporate 
creditors,  compelled  the  directors  of  a  corporation  to  issue  a  call  for 
unpaid  subscriptions,  by  mandamus,*^  a  doubtful  remedy  in  the 
United  States.**  Although  a  call  is  generally  necessary  to  fasten 
the  obligation  absolutely  upon  the  stockholders,  yet  in  case  of  cor- 
porate insolvency,  no  call  is  necessary.  It  is  sufficient  that  a 
court  of  equity  orders  the  subscriptions  to  be  paid.*°  A  decree 
of  a  court  of  equity  making  an  assessment  upon  the  capital  stock 


and  practice  of  the  state  of  Vir- 
ginia. The  corporation  sufBciently 
represented  the  president  and  di- 
rectors in  their  official  capacity 
in  which  alone  they  were  to  act 
in  making  a  call,  and  it  also,  as 
held  in  Hawkins  v.  Glenn,  131  U. 
S.  319,  sufflciently  represented  the 
defendant." 

*i  Vanderwerken  v.  Glenn 
(1888),  85  Va.  9. 

42  Scovill  T.  Thayer,  105  U.  S. 
143;  Robinson  v.  Bank,  18  Ga.  65; 
Curry  v.  "Woodward,  53  Ala.  371; 
Ward  V.  Griswoldville  Manuf  Co., 
16  Conn.  593,  601.  Where  share- 
holders are  liable  to  the  corporate 
creditors  as  a  class,  the  legal  rem- 
edy is  inadequate  and  the  aid  of 
equity  must  be  invoked.  Rounds 
V.  McCormick,  114  111.  252. 

43  Queen  v.  Victoria  Park  Co., 
1  Ad.  &  E.  N.  S.  544;  Queen  v. 
Ledyard,  1  Ad.  &  B.  N.  S.  616; 
King  V.  St.  Catharine  Dock  Co.,  4 
Barn.  &  Ad.,  360. 

44  Hatch  V.  Dana,  101  V.  S.  205; 
Dalton,  etc.  R.  Co.  v.  McDaniel, 


56  Ga.  191.  Of.  Cuculla  v.  Union 
Ins.  Co.,  2  Rob.  (La.)  573;  Allen 
v.  Montgomery,  etc.  R.  Co.,  11  Ala. 
437. 

46  Sanger  v.  Upton,  9l  U.  S.  56; 
Marsh  v.  Burroughs,  1  Woods, 
463;  Sagory  v.  Dubois,  3  Sandf. 
Ch.  466;  Glenn  v.  Williams,  60- 
Md.  93;  Scovill  v.  Thayer,  105  U. 
S.  143,  155;  Hatch  v.  Dana,  101 
U.  S.  205,  214;  Chubb  v.  Upton, 
95  U.  S.  665;  Wilbur  v.  Stock- 
holders, 18  Bankr.  Reg.  178;  My- 
ers V.  Seeley,  10  Bankr.  Reg.  411; 
Curry  v.  Woodward,  53  Ala.  371; 
Glenn  v.  Semple,  80  Ala.  150;  s.  c. 
60  Am.  Rep.  92;  Robinson  v.  Bank 
of  Darien,  18  Ga.  65;  Ward  v. 
Griswoldville  Manuf.  Co.,  16  Conn. 
593;  Henry  v.  Vermillion,  etc.  R. 
Co.,  17  Ohio,  187.  Cf.  German- 
town,  etc.  R.  Co.  V.  Fitler,  60 
Pa.  St.  124;  Chandler  v.  Keith, 
42  Iowa,  99;  Mann  v.  Pentz,  3  N. 
Y.  415;  Ogilvie  v.  Knox  Ins.  Co., 
22  How.  380;  Adler  v.  Milwaukee 
Manuf.  Co.,  13  Wis.  62.  And  see 
Seymon  v.  Sturgess,  26  N.  Y.  134; 
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of  a  corporation  for  the  payment  of  corporate  debts  is  binding 
iipon  all  stockholders  whether  or  not  they  were  individually  parties 
to  the  action.*"  A  call  by  trustees  or  directors  is  only  a  step  in 
the  process  of  the  collection  of  unpaid  subscriptions,  and  there- 
fore a  court  of  equity  may  pursue  its  own  method  of  collection 
provided  no  injustice  is  done  the  stockholders.*^  The  dissolution 
of  a  corporation  does  not  destroy  the  right  of  creditors  to  enforce 
the  unpaid  subscriptions  to  the  stock,  and  they  may  reach  this  fund 
through  the  courts  of  equity.**  Although  it  is  a  rule  of  the  com- 
mon law  that  debts  due  to  and  from  a  corporation  are  extinguished 
by  its  dissolution,  yet  when  the  legislature  has  interposed  to  pre- 
vent that  result,  the  courts  must  sustain  the  legislative  enact- 
ments.*' Where  an  assignment  for  the  benefit  of  its  creditors  has 
been  made  by  a  corporation,  it  is  competent  for  the  court  in 
chambers  during  vacation  to  authorize  by  order  the  collection  of 
all  the  unpaid  balance  due  on  stock.'" 

Mandamus  to  compel  calls. — Mandamus  by  creditors  of  cor- 
porations to  compel  the  officers  to  make  calls  for  the  purpose  of 
raising  funds  to  meet  their  demands,  is  a  remedy  to  which  a 
resort  does  not  appear  to  have  been  attempted  in  this  country; 
and  the  use  of  the  writ  for  this  purpose  has  been  doubted.^' 
But  in  England  a  mandamus  is  sometimes  granted."^  Creditors 
need  tiot,  however,  apply  for  a  mandamus,  but  may  compel  the 
payment  of  unpaid  subscriptions  by  suit  in  equity."' 

§311.  Notice  of  call  or  assessment. — Whether  notice  of 
calls  is  a  pre-requisite  to  an  action  to  enforce  their  payment  is 

Wheeler  v.  Millar,  90  N.  Y.  353;  Cucullu  v.  TJnion  Ins.  Co.   (1842). 

Briggs  V.  Pennlman,  8  Cow.  387,  2  Rob.   (La.)   573;  Allen  v.  kont- 

395;    s.  c.   18  Am.  Dec.  454;    Sal-  gomery,  etc.  R.  Co.  (1847),  11  Ala. 

mon  V.   Hamborough  Co.,   1  Cas.  437. 

Ch.  204.  62  Queen  v.  Victoria  Park  Co.,  1 

46  Glenn  v.  Williams,  60  Md.  93.  Q.  B.  288;  Queen  v.  Ledyard,  1  Q. 

47  Crawford  v.  Rohrer  (1882),  B.  616 ;  King  v.  St.  Catherine  Dock 
59  Md.  599.  Co.,  4  Barn.  &  Adol.  360. 

48  Higbtower  v.  Thornton,  8  Ga.  es  Ward  v.  Griswoldville  Manuf. 
486  (1850) ;  s.  0.  52  Am.  Dec.  412;  Co.,  16  Conn.  593,  601;  Dalton,  etc. 
Tarbell  v.  Page,  24  111.  46.  R.  Co.  v.  McDaniel,  55  Ga.  191.   A 

49  Robinson  v.  Lane  (1856).,  19  foreign  insolvent  corporation,  if 
Ga.  337;  Thornton  v.  Lane,  11  Ga.  still  in  existence,  could  be  com- 
459;  Lane  v.  Morris  (1850),  8  Ga.  pelled  by  mandamus,  or  by  bill 
468,  476.  in   equity,   to   collect   the   unpaid 

60  Citizens,'  etc.  Trust  Co.  v.  subscriptions  from  its  stockhold- 
Gillispie    (1887),  115  Pa.  St.  564.  ers.     If  it  had  ceased  to  exist,  a 

61  Hays  V.  Lycoming  F.  Ins.  Co.,  receiver  should  be  appointed,  who 
98  Pa.  St.  184;  Hatch  v.  Dana  would  represent  the  corporation. 
(1879),  101  U.  S.  205;  Dalton,  etc.  Patterson  v.  Lynde,  112   111.   196, 

R.  Co.  V.  McDaniel,  56  Ga.  191.  Cf.      206. 
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a  point  upon  which  the  authorities  are  conflicting.  Many  well 
considered  cases  hold  that  it  is  ;°*  while  there  seems  to  be  a.  larger 
array  of  cases  to  the  contrary.""  Where  no  provision  is  made  in 
the  charter  or  statute,  or  otherwise  prescribed,  the  opinion  prevails 
that  no  notice  is  necessary,  but  that  action  may  be  maintained 
without  averring  it  or  proving  it.°*  After  notice  has  been  given, 
however,  certainly  no  demand  is  necessary  before  bringing  suit 
to  collect."' 

Service  of  notice. — Unless  otherwise  expressly  provided,  Ae 
notice  must  be  either  in  writing  or  orally  given  to  the  subscriber, 
naming  amount,  time,  place,  and  person  to  whom  payment  is  to 
be  made."*  Notice  by  mail,  or  by  publication  is  not  effective, 
unless  it;  is  shownto  have  been  received,  or  read  as  published. ^^ 
When  provision  is  made  by  statute,  charter  or  by-laws  for  notice 
of  calls  by  publication  in  a  gazette  or  journal,  the  formalities 
prescribed  must'  be  strictly  followed ;°°  yet  all  i  that  is  generally 
required  in  the  absence  of  statutory,  charter:  or  by-law  provisions 
as  to  the  form,  of  notice,  and  the  time  and  manner  of  serving  it, 
is  that  for  a  reasonable  interval  before  the  call  is  due,  the  share- 


04  Braddock  v.  Philadelphia,  etc. 
B.  Co.,  45  N^  J.  363;  Granite  Roofr 
ins  Co,  V.  Michaels,  54  Md.  65; 
Dexter,  etc.  Co.  v.  Millerd,  3  Mich. 
91;  Hjighes  v.  Antietam  Manufac- 
turing Co.  (1870),  34  Md.  31&. 
See  also  Carlisle  v.  Cahawha,  etc. 
R.  Co.,  4  Ala.  70;  Alabama,  etc. 
R.  Co.  V.  Rowley,  9  Fla.  508;  Wear 
V.  Jacksonville,  etc.  R.  Co.,  24  111. 
593;  Spangler  v.  Indiana,  etc.  R. 
Co.,  2L  111.  275;  Rutland,  etc  R. 
Co.  V.  Thrall,  35  Vt.  536;  Esses 
Bridge  Co.  v.  Tuttle,  2  Vt.  393; 
Miles  V.  Bough,  3  Q,  B.  845. 

BsPeake  v.  Wabash  R.  Co.,  18 
111.  88;  Penobscot  R.  Co,  v.  Dum- 
iner'(1855),  40  Me.  172;  s.  c.  63 
Am.  Dec.  654;  Bakright  v.  Lo- 
gansport,  etc.  R.  Co.,  13  Ind.  404; 
Brownle&v.  Ohio,  etc.  R.  Co.,  18 
Ind.  68;  Smith  v.  Indiana,  etc.  R. 
Co.,  12  Ind.  61  j  Breedloye  v. 
Martinsville,  etc.  R.  Co.,  12 
Irid.  114;  Johnson  v.  Craw- 
fordsville  R.  Co.,  11  Ind.  280;  New 
Albany,  etc.  R.  Co.  v.  McCormick, 
10  Ind.  499;  s.  c.  71  Am.  Dec.  337; 
Fisher  v.  Bvansville,  etc.  R.  Co., 
7  Ind.  407;  Ross  v.  Lafayette,  etc. 


R.  Co.,  6  Ind.  297;  New  Albany, 
etc.  R.  Co.  V.  Pickins,  5  Ind.  247; 
Liake  Ontario,  eta  R.  Co.  v.  Ma- 
son, 16  N.  Y.  451;  Harlem  Canal 
Co.  v.  Seixas,  2  Hall  (N.  Y.),  504; 
Illinois  River  R.  Co.  v.  Zimmer 
(1858),  20  111.  654;  Grubbe  v. 
Vicksburg,  etc.  R.  Co.,,  50  Ala. 
398;  Bppes  v.  Mississippi,  etc.  R. 
Co.,  35.  Ala.  33;  Wilson  v.  Wells 
Valley  R.  Co.,  .33  Ga.  466;  Macon, 
etc.  R.  Co.  V.  Vason  (1876),  57 
Ga.  314;  Daaibury,  etc.  R.  Co.  v. 
Wilson,  22  Conn.  485. 

Bs>  Wilson  V.  Wills,  etc.  R.  R. 
(1863),  3a  Ga.  466. 

5T  Winters  v.  Muscogee  R.  Co., 
11  Ga.  438;  Penobscot,  etc.  R.  Co. 
V.  Dummer  (1855),  40  Me.  172; 
s.  c.  63  Am.  Dec.  654;  Goodrich 
V.  Reynolds,  31  111.  491.  Gf. 
Spangler  v.  Indiana,  etc  R.  Co., 
21  111.  275.  b. 

08  Smith  V.  Tallahassee,  30  Ala. 
650. 

59  North,  etc  Co.  v.  Bishop 
(1899),  103  Wis.  492. 

60  Thus  a  requirement  that 
sixty  days'  notice  be  given,  is  not 
complied     with     by     publication 
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holders  shall  have  actual  knowledge  of  the  amount  and  day  of 
payment.  This  may  be  done  verbally,  by  letter,  or  by  newspaper 
publication."^  When  notice  is  given  by  publication  in  a  journal, 
it  must  be  proven  that  the  article  was  actually  read  by  the  stock- 
holder.*^ According  to  the  general  principle  above  announced, 
proof  of  the  fact  of  mailing  is  not  sufficient ;  it  must  be  proved  to 
have  been  received  also.°^  For  the  doctrine  of  constructive  notice 
does  not  apply  unless  by  express  statutory  provision.**  But  proof 
that  notice  of  a  call  was  duly  mailed  to  a  subscriber,  has  been  held 
to  make  a  prima  facie  case  of  notification.*"  In  either  case 
whether  it  was  ever  received  is  a  question  of  fact  for  the  jury.*® 

Calls.  Waiver  of  Notice. — A  stockholder  waives  irregularity 
in  calls  and  notice  by  participating  as  director  in  proceedings 
making  and  ratifying  the  calls.*^ 

§  312.  Call  as  to  time  and  place  for  pa5maent. — As  interest 
on  subscriptions  to  stock  runs  from  the  time  that  the  call  is 
■due,*'  and  as  notice  of  the  time  of  payment  must  be  reasonable,** 


forty-nine  days  before.  Macon,  etc. 
R.  Co.  V.  Vason  (1876),  57  Ga. 
■314. 

81  Jeremiah  Black,  J.,  In  Lin- 
coln V.  Wright,  23  Pa.  St.  76;  s.  c. 
'62  Am.  Dec.  316;  New  Jersey  Mid- 
land R.  Co.  V.  Strait,  35  N.  J.  322; 
Shackleford  v.  Dangerfield,  L.  R. 
3  C.  P.  407;  Newry,  etc.  R.  Co.  v. 
:Bdmunds,  2  Ex.  Rep.  118;  Mis- 
-sissippi,  etc.  R.  Co.  v.  Gaster,  20 
Ark.  455;  Tomlin  v.  Tonica,  etc. 
R.  Co.,  23  111.  429;  Smith  v.  Tal- 
lahasse  Plank  Road  Co.,  30  Ala. 
'650,  666;  Braddock  v.  Philadel- 
phia, etc.  Co.  (1883),  45  N.  J.  363; 
Hall  V.  United  States  Insurance 
Co.,  4  Gill  (Md.),  484.  Of.  Louis- 
ville, etc.  Co.  V.  Merreweather,  5 
B.  Mon.  13;  Danbury,  etc.  R.  Co. 
V.  Wilson,  22  Conn.  435.  A  pro- 
vision for  notice  by  publication 
"at  least  sixty  days,"  is  complied 
■with  by  one  publication  sixty 
days  before.  Muskingum  ■Valley 
Turnpike  Co.  v.  Ward,  13  Ohio, 
120;  s.  c.  42  Am.  Dec.  191;  Marsh 
V.  Burroughs,  1  Woods,  463. 

62  Alabama,  etc.  R.  Co.  v.  Ro'w- 


ley,  9  Fla.  508.  See  obiter  Lake 
Ontario,  etc.  R.  Co.  v.  Mason,  16 
N.  Y.  451;  Tomlin  v.  Tonica,  etc. 
R.  Co.,  23  111.  429;  Rutland,  etc. 
R.  Co.  V.  Thrall,  35  Vt.  536;  Un- 
thank  v.  Henry  County  Turnpike 
Co.,  6  Ind.  125. 

«a  Hughes  y.  Antletam  Manuf . 
Co.   (1870),  34  Md.  316. 

«*  Hughes  V.  Antietam  Manuf. 
Co.  (1870),  34  Md.  316. 

65  Braddock  v.  Philadelphia,  etc. 
R.  Co.  (1883),  45  N.  J.  L.  363. 
Ace.  Eastern  Union  Ry.  Co.  v.  Sy- 
monds,  6  Rys  Cas.  578;  Jones  v. 
Sisson,  72  Mass.  228.  See  also 
Trotter  v.  Maclean,  13  Ch.  Div. 
574;  Reid  v.  Harvey,  5  Q.  B.  Div." 
184. 

68  Braddock  v.  Philadelphia,  etc. 
R.  Co.,  45  N.  J.  L.  363. 

67  Grabner  v.  Post  (Wis.  1903), 
96  N.  W.  783. 

68  Gould  v.  Oneonta,  71  N.  Y. 
298;  Burr  v.  Wilcox,  22  N.  Y.  551. 
The  English  Companies  Clauses 
Act  of  1845  provides  that  "if  be- 
fore or  on  the  day  appointed  for 
payment,  any  shareholder  do  not 


69  Fairfield,    etc.    Co.    v.    Thorp, 
13  Conn.  173.     Of.  Hall  y.  United 


States  Insurance  Co.,  4  Gill  (Md.), 

484. 
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€ven  if  no  specified  notice  is  required  to  be  given/"  the  resolution 
for  a  call  must  state  the  time  at  which  it  is  to  be  paid.''^  The 
directors'  resolution  need  not  state  the  place  of  payment,  neither 


pay  the  amount  of  any  call  to 
whicti  he  is  liable,  then  such 
shareholder  shall  be  liable  to  pay 
interest  for  the  same  at  the  rate 
allowed  by  law  from  the  day  ap- 
pointed for  the  payment  thereof 
to  the  time  of  actual  payment." 
The  Companies  Clauses  Act,  1845, 
S  Vic,  ch.  16,  §  23.  A  special 
claim  for  the  interest  is  not  nec- 
essary in  an  action,  under  this 
act;  but  the  amount  claimed 
should  cover  the  interest. 
Browne  &  Theobald's  Ry.  Law, 
78,  citing  Southampton  Dock  Co. 
V.  Richards,  1  Macn.  &  G.  488; 
Xiondon,  etc.  Ry.  Co.  v.  Fair- 
clough,  2  Macn.  &  G.  674. 

70  Fairfield,  etc.  Co.  v.  Thorp, 
13  Conn.  173.  See  §  1375,  infra, 
as  to  notice. 

TiJji  re  Cawley  &  Co.,  42  Ch. 
Div.  209.  In  an  editorial  article, 
"What  Is  necessary  to  a  good 
■Call  on  Shares"  (1890),  Law 
Times,  166,  this  case  is  discussed 
as  follows:  In  that  case  one  of 
the  articles  laid  it  down  "that 
the  amount  payable  on  the 
shares  in  the  capital  shall  be 
payable  at  the  bankers  of  the 
company,  or  at  such  other  place 
as  the  board  shall  appoint,  with 
such  deposit  and  such  instalments 
and  manner,  and  at  such  time, 
as  shall  be  appointed  from  time 
to  time  by  the  board."  And  an- 
other said  that  "all  calls  in  re- 
spect of  shares  shall  be  deemed 
to  be  made  at  the  time  when  the 
resolutions  authorizing  them  are 
passed  by  the  board."  This  being 
so,  a  resolution  was  passed  by 
the  board  in  the  following  terms: 
"That  the  remainder  of  the  capi- 
tal be  and  is  hereby  called  up, 
payable  as  follows:  As  to  shares 
numbered,    etc.,    the    sum    of    5s. 

per  share  payable  on  the daj*' 

■of  ,  and  as  to  the  whole  of 


the  shares  of  the  company"  (ex- 
cept certain  shares  which  had 
been    Issued    as    fully    paid    up) 

"5s.  per  share  payable  on  the 

day    of   ,    and    5s.    per   share 

payable  on  the  day  of  ." 

The  dates  of  the  calls  were  left 
In  blank  in  the  resolution,  the 
chairman  deposing  that  he  did 
not  think  it  necessary  to  insert 
the  dates  or  to  order  immediate 
notice  of  the  calls  to  be  sent  out, 
because  he  was  still  hoping  that 
other  financial  arrangements 
might  be  made  which  would  dis- 
pense with  the  necessity  of  en- 
forcing the  calls.  Before  the  next 
meeting  of  the  board,  three  days 
later,  the  three  blanks  in  the 
minutes  of  the  resolution  were 
most  properly  filled  in  by  the 
secretary  by  the  insertion  of  three 
proximate  dates.  It  appeared 
that  the  secretary  had  no  instruc- 
tions to  alter  the  minutes,  and 
that  he  inserted  the  dates  of  the 
calls  in  the  exercise  of  his  own 
discretion.  At  the  next  board 
meeting  the  minutes  of  the  pre- 
vious meeting,  with  the  dates  of 
the  calls  thus  inserted,  were 
"read  and  confirmed."  On  these 
facts  the  court  of  appeal  dis- 
tinctly laid  down  that  a  resolu- 
tion for  a  call,  to  be  valid,  must 
state  not  only  the  amount  of  the 
call,  but  also  the  time  at  which 
it  Is  to  be  paid;  this  being  so, 
in  this  case  there  was  no  proper 
call  made  until  the  second  resolu- 
tion fixing  the  date  of  payment, 
and  that  the  second  resolution  did 
not,  in  point  of  date,  relate  back 
to  the  first.  The  opinion  of  Lord 
Esher,  M.  R.,  was  that  at  the  first 
of  the  two  board  meetings  there 
was  no  call  whatever  made.  The 
directors  could  not,  of  course, 
make  a  call  without  a  resolution, 
and  there  could  be  no  valid  call 
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is  it  necessary  that  it  should  specify  the  person  to  whom  payment 
shall  be  made.  It  is  sufficient  that  these  matters  of  detail  be 
set'  forth  in  the  notice  sent  to  the  shareholders;  and  when  not 
specified  therein,  the  money  is  deemed  payable  to  the  treasurer 
of  the  company  at  his  usual  place  of  business.'^ 


in  this  company  until  the  time 
and  place  for  its  pajTnent  had 
been  appointed  by  the  board;  that 
is  to  say,  until  it  had  been  re- 
solved by  the  directors  that  the 
call  should  be  payable  in  certain 
instalments,  and  in  a  certain  man- 
ner, and  at  a  certain  time  ap- 
pointed by  the  board.  The  article 
quoted  says,  "as  shall  be  appointed 
from  time  to  time."  That  means 
that  the  directors  are  not  bound 
to  make  a  call  of  the  whole  of  the 
unpaid  capital,  but  they  may  make 
a,  call  of  part  only,  and  at  an- 
other time  they  may  deal  with  the 
rest,  so  that  there  may  be  suc- 
cessive calls  until  the  whole-  of 
the  capital  has  been  called  up. 
After  making  a  call,  as,  for  In- 
stance, of  5s*  per  share,  if  a  par- 
ticular number  of  shareholders 
did  not  pay  on  the  day  appointed, 
the  directors  might  appoint  an- 
other day,  but  only  after  they 
had  made  a  valid  appointment 
of:  a  certain  day  in  the  first  in- 
stance; then,  owing  to  interven- 
ing circumstances,  they  might  ap- 
point a  further  day  on  which 
those  who  had  been  called  upon 
to  pay  on  the  first  day,  and  had' 
not  paid  might  pay  the  call. 
Failing  payment  on  that  day,  the 
remedy  of  the  directors  was  either 
by  action  or  by  forfeiturec  And 
again,  Lord  Justice  Pry  added 
that,  in  this  company,  according 
to  the  articles  wMch  we  have 
quoted,  the  fixing  of:  the  time  was 
of  the  essence  in  the  making  of 
a  caJl:  "In  fact/'  he  added,  "I 
scarcely  know  what  the  making 
of  a  call  is,  except  the  fixing  of 
the  time  at  which  the  money  is 
to  be  paid.  I  am  clearly  of  opin- 
ion that,  according  to  the  con- 
stitution of  the  company,  no  call 


was  made  until  the  time  for  pay- 
ment was  fixed.  All  the  ar- 
ticles in  fact  show  that  the  fix- 
ing of  the  time  was  an  essential 
part  of  the  call."  It  will  be  ob- 
served that  the  Lord  Justice  was 
careful  to  guard  himself  by  the 
articles  of  the  company,  and  he 
laid  down  no  general  proposition 
apart  from  the  articles.  And 
Lord  Justice  Gotton  did  not  ad- 
vert' to  the  point.  But  the  Mas- 
ter of  the  Rolls  added  a  post- 
script to  his  judgment,  which  ef- 
fectually prevents  the  decision  in 
the  case  being  rested  merely  on 
the  particular  articles.  Lord 
Esher  said:  "I  do  not  wish  it  to 
be  supposed  that  my  decision  in 
this  case  rests  only  on  the  ar- 
ticles. I  take  it  to  be  of  the  very 
essence  of  a  call  that  the  time 
and  place  for  payment  should  be 
determined."  The  time  of  the  call 
can  not,  it  seems,  be  fixed  by  a 
mere  verbal  direction  to  the  sec- 
retary of  the  company.  Johnson 
v.  Lyttle's  Iron  Agency,  5  Ch. 
Dir.  687.  Though  a  resolution 
that  a  call  "shall  be  made"  on  a 
future  day  is  good,  the  time, 
place  and  manner  of  payment 
may  be  fixed  by  a  distinct  act 
after  the  original  resolution. 
Sheffield,  etc.  Ry.  Co.  V;  Wood- 
cock, 7  Mees.  &  W.  574. 

T2l>anbnry,  etc.  R.  Co.  v.  Wil- 
son (1853),  22  Conn.  4S5;  Great 
North,  etc.  Ry.  Co.  v.  Biddulph, 
7  Mees.  &  W.  243.  That  a  reso- 
lution need  not  specify  the  time 
and  place  of  payment,  see:  Rut- 
land, etc.  R.  Co.  V.  Thrall,  35  Vt. 
536;  Great  North,  etc.  Ry.  Co.  v. 
Biddulph,  7  Mees.  &  W.  243.  That 
a  resolution  need  not  state  the 
person  to  whom  it  shall  be  pay- 
able see:  Great  North,  etc.  R.  Co. 
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§  313.  Validity  of  calls. — There  are  no  formal  requisites  to 
the  validity  of  a  call."  The  validity  or  sufficiency  of  calls  depends 
upon  the  laws  of  the  state  wherein  the  corporation  is  located.'* 
A  resolution  by  the  directors  showing  their  intent  to  render  pay- 
able a  part  or  all  of  unpaid  subscription  constitutes  a  call,  or  as 
it  is  frequently  loosely  termed  an  "assessment.'"^  Accordingly  a 
call  may  be  valid  notwithstanding  a  failure  to  enter  the  resolution 
in  the  minutes  of  the  meeting.""  A  call  being  nothing  more  than 
an  official  declaration  that  the  sums  subscribed  are  required  to 
be  paid/'  it  has  been  said  that  a  shareholder  shall  not  take  ad- 
vantage of  any  irregularity  therein;'*  nor  may  a  director  who 
participated  in  making  it  set  up  its  informalities.'"  A  call  is 
scarcely  anything  more  than  the  fixing  of  the  time  when  money 
is  to  be  paid.*"  The  making  of  the  call,  or  informalities  in  the 
notice  thereof,  may  be  waived  by  the  subscriber,  either  expressly 
or  by  implication  from  certain  acts."^     So  also  errors  in  making 


V.  Biddulph,  7  Mees.  &  "W.  243. 
So  also  notice  to  pay  the  treas- 
urer of  the  company  is  a  sufficient 
designation  of  the  place  of  pay- 
ment, namely,  at  his  office.  Mus- 
kingum Valley  Turnpike  Co.  v. 
Ward,  13  Ohio,  120;  s.  c.  42  Am. 
Dec.  191.  Contra,  Dexter,  etc. 
Plank  Road  Co.  v.  Millerd,  3  Mich. 
9L 

73  Fox  V.  Allensville,  etc.  Turn- 
pike Co.,  46  Ind.  31;  Andrews  v. 
Ohio,  etc.  R.  Co.,  i4  Ind.  169. 

74  American  Pastoral  Co.  v. 
Gurney,  61  Fed.  41. 

75  Budd  V.  Multnomah  Street  R. 
Co.  (1887),  15  Oregon,  413;  s.  c. 
3  Am.  St.  Rep.  169.  The  word 
call  is  capable  of  three  meq,nings. 
It  may  mean  either  the  resolution 
by  the  corporate  authorities  that 
payment  be  made  on  the  subscrip- 
tions, or  the  notification  to  the 
subscribers,  or  it  may  be  used  to 
refer  to  the  time  when  payment 
becomes  due.  Ambergate,  etc.  Ry. 
Co.  V.  Mitchell,  4  Ex.  Rep.  540. 
Cf.  Newry,  etc.  Ry.  Co.  v.  Ed- 
munds, 2  Ex.  Rep.  118;  Braddock 
V.  Philadelphia,  etc.  R.  Co.  (1883), 
45  N.  J.  363.  But  either  meaning 
taken  must  be  consistently  ad- 
hered to.     Thus  the  interval  be- 
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tween  the  making  of  calls  can  not 
be  reckoned  from  the  time  the  call 
is  payable  in  one  case,  to  the 
time  when  the  resolution  for  the 
call  is  made  in  the  other.  Am- 
bergate, etc.  Ry.  Co.  v.  Mitchell 
(1849),  4  Ex.  540. 

78  Hays  V.  Pittsburgh,  etc.  R. 
Co.   (1860),  38  Pa.  St.  81. 

77  Braddock  v.  Philadelphia,  etc. 
R.  Co.  (1883),  45  N.  J.  363.  Of. 
Spangler  v.  Indiana,  etc.  R.  Co., 
21  111.   275,  b. 

78  7n  re  British  Sugar  Ref.  Co., 
3  Kay.  &  J.  408;  Richards  v. 
Southampton  Dock  Co.,  1  Man.  & 
Gr.  448;  s.  c.  2  Ry.  Cas.  215,  234. 

79  Hays  V.  Pittsburgh,  etc.  R. 
Co.   (1860),  38  Pa.  St.  81. 

so  In  re  Cawley  &  Co.,  42  Ch. 
Div.  209. 

81  Macon,  etc.  R.  Co.  v.  Vason 
(187S),  57  Ga.  314;  Rutland,  etc. 
R.  Co.  V.  Thrall,  35  Vt.  536.  But 
it  has  been  held  that  the  vote  of 
a  city  to  pay  a  call  does  not  waive 
its  invalidity.  Pike  t.  Bangor, 
etc.  R.  Co.,  68  Me.  445.  And  pay- 
ment of  a  portion  of  the  subscrip- 
tion is  no  waiver  of  the  right  to 
require  calls  to  be  made  for  the 
balance.  Grosse  Isle  Hotel  Co.  v. 
I'Anson  (1881),  43  N.  J.  L.  442. 
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a  call  may  be  cured  by  a  subsequent  call  after  the  liability  has 
accrued  and  before  action  brought.*^  As  a  further  matter,  not 
merely  formal,  when  calls  are  made  by  the  directors,  it  is  essential 
to  their  validity  that  they  be  made  by  a  majority  of  a  quorum.*' 
Accordingly,  in  England,  if  directors  have  been  illegally  elected, 
their  calls  and  forfeitures  may  be  set  aside.**  But  in  this  country, 
it  is  sufficient  that  the  calls  were  made  by  directors  de  facto.^^ 
And  an  allegation  that  the  directors  were  duly  elected  is  un- 
necessary.** 

§  314.  Mode  of  making  calls. — It  is  requisite  to  the  validity 
of  a  call  that  it  shall  be  made  in  the  manner  prescribed,  if  any, 
in  the  charter,  by  laws,  or  articles  of  association.*''  To  make  a 
valid  call,  no  formality  is  necessary  by  the  Board  of  Directors 
except:  "That  there  should  be  some  act  or  resolution  which 
evinces  or  shows  a  clear  official  intent  to  render  due  and  payable 
a  part  or  all  of  the  unpaid  subscription."** 

Inequality. — A  call  must  be  made  alike  upon  all  stockholders 
who  are  equally  delinquent  in  payment.*' 

§  315.  Evidence  that  call  was  made. — The  books  of  a  corpo- 
ration are  competent  evidence  to  prove  that  one  is  a  stockholder, 
and  the  state  of  his  account  in  respect  to  his  shares.""  They  are 
prima  facie  evidence  and  throw  the  burden  of  proving  the  con- 

82  Philadelphia,  etc.  R.  Co.  v.  st  California,  etc.  Hotel  Co.  v. 
Hickman    (1857),   28   Pa.   St.   318.      Callender,  94  Cal.  120,  28  Am.  Rep. 

83  Hamilton    v.    Grand     Rapids,      99. 

etc.   R.  Co.    (1859),   13   Ind.   347;  ss  Budd   v.   Multnomah   St.   Ry. 

Price    V.    Grand    Rapids,    etc.    R.  Co.,    15    Oregon,    413,    3    Am.    St. 

Co.,  13  Ind.  58;   Cowley  v.  Grand  Rep.  169. 

Rapids,   etc.   R.   Co.,   13    Ind.   61;  89  Great  "Western  Telegraph  Co. 

Pike   V.    Bangor,    etc.    R.   Co.,    68  v.  Burnham,  79  Wis.  47,  24  Am. 

Me.    445;     Silver    Hook    Road    v.  St.  Rep.  698. 

Greene,  12  R.  I.  164.  90  Turnbull  v.  Payson,  95  TJ.  S. 

84 /n  re  Garden  Gully,  etc.  Co.,  418;    Glenn  v.  Orr   (1887),  96  N. 

li.   R.   1   App.   Cas.   39;    Swansea  C.   413;    Vanderwerken   v.   Glenn, 

Dock  Co.  V.  Lewien,  20  L.  J.  Ex.  85    Va.    9;    Barrington    v.    Pitts- 

85  Macon,  etc.  R.  Co.  v.  Vason  burgh,  etc.  R.  Co.,  34  Pa.  St.  358, 
447.  364;  Comfort  v.  Leland,  3  Whart. 

(1876),   57   Ga.   314;    Bakright  v.  (Pa.)   81,  88.    In  a  case  in  which 

Xiogansport,  etc.  R.  Co.  (1851),  13  it    appeared    that    a    person    had 

111.  404;  Steinmitz  v.  Versailles  R.  agreed  to  subscribe   for   some   of 

Co.    (1877),  57  Ind.  457;   Johnson  the    shares    of   the    stock   of    the 

Y.  Crawfordsville  R.  Co.,  11  Ind.  company,  under  the  name  it  then 

280.  bore;  that  by  his  proxy  he  partic- 

86  Steinmitz  v.  Versailles,  etc.  ipated  in  the  organization  of  the 
Turnpike  Co.  (1877),  57  Ind.  457;  company;  and  that,  on  motion  of 
Miller  v.  Wild  Cat,  etc.  Co.,  52  his  proxy,  the  corporate  name  was 
Ind.  51.           •  changed  to  that  borne  at  the  time 
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trary  upon  the  person  whose  name  or  account  so  appears  f^  par- 
ticularly when  the  genuineness  of  the  subscriptions  in  question 
is  not  denied,  and  another  assessment  levied  by  the  same  authority 
as  the  one  resisted,  has  been  paid."^  The  entry  in  the  record  book 
of  the  board  of  directors  of  a  turnpike  company,  signed  by  the 
secretary,  is  competent  evidence  of  the  act  of  the  board  requiring 
payment  from  subscribers  to  capital  stock."^  But  when  an  action 
is  brought  to  enforce  payment  of  a  call,  proof  must  be  given  that 
it  was  made  by  the  proper  corporate  authorities.  That  the  notice 
itself  declares  the  call  to  be  made  by  the  board  of  directors,  is 
no  proof  of  the  fact.'*  An  authorized  call  for  a  subsequent  in- 
stalment is  evidence  that  the  former  had  been  made  by  authority, 
the  former  being  necessarily  implied  by  the  later  call."^  But  if 
the  directors  rely  upon  the  fact  that  a  former  call  is  void,  they 
must  prove  it  or  show  that  it  has  not  been  paid.""  An  action  for 
calls  under  the  English  Companies  Clauses,  Act  of  1845,  will  not 
lie  against  a  person  who  is  not  shown  to  be  the  holder  of  some 
specific  shares. °''     This  act  provides  that  it  is  sufficient  for  the 


of  the  assessment,  his  name  also 
appearing  on  the  company's  hooks 
as  holder  of  the  stock,  it  is  suf- 
ficient evidence  of  his  being  a 
stockholder  of  the  present  com- 
pany.' In  that  action  the  hooks 
of  the  corporation  being  identi- 
fied by  its  superintendent  and 
trustee  in  an  assignment,  and 
having  been  previously  proved  be- 
fore a  commissioner  in  a  chan- 
cery suit  to  which  the  corpora- 
tion was  a  party,  and  it  being 
shown  that  the  books  now  offered 
were  the  same  used  by  the  com- 
missioner, ifpon  which  his  report 
had  been  made,  which  report  was 
confirmed,  in  the  absence  of  any 
circumstances  tending  to  discredit 
the  books  they  were  admitted  as 
evidence.  Vanderwerken  v.  Glenn 
(18S8),  85  Va.  9.  And  where  a 
statute  provided  that  a  person  in 
whose  name  shares  of  stock  stand 
on  the  books  of  a  company  shall 
be  deemed  the  owner  thereof,  as 
regards  the  company,  and  a  com- 
pany's stock  ledger  showed  that 
five  certificates  of  fifty  shares 
each  were  issued  in  the  name  of 
a    person    who    testified    that    he 


transferred  three  of  these  certifi- 
cates to  third  persons,  but  who 
failed  to  have  them  transferred 
to  their  own  names  on  the  books; 
and  that  of  the  remaining  shares, 
he  transferred  fifty  to  othfer  per- 
sons, the  transfer  being  made  on 
the  books,  it  was  held  that,  as  to 
creditors,  he  still  remained  the 
owner  of  two  hundred  shares. 
Hawkins  v.  Glenn  (1889),  131  U. 
S.  319. 

siTurnbull  v.  Payson,  95  U.  S. 
418;  Hamilton,  etc.  Co.  v.  Rice,  7 
Barb.  157;  Coffin  v.  Collins,  17  Me. 
440;  Whitman  v.  Granite  Church, 
24  Me.  256;  Wood  v.  Coosa,  etc. 
R.  Co.  (1861),  32  Ga.  273;  Hoag- 
land  V.  Bell,  36  Barb.  57. 

92  Lehman  v.  Glenn  (1889),  87 
Ala.  618. 

83  Pox  V.  Allensville,  etc.  Co. 
(1874),  46  Ind.  31. 

oi  New  Jersey  Midland  Ry.  Co. 
V.  Strait  (1871),  35  N.  J.  322. 

95  Harrington  v.  Pittsburgh,  etc. 
R.  Co.   (1859),  34  Pa.  St.  358. 

96Welland  Ry.  Co.  v.  Berrie,  6 
Hurl.  &  N.  416. 

97  Wolverhampton,  etc.  Co.  v. 
Hawkesford,    6   C.   B.   N.   S.   336: 
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company  to  prove,  in  an  action  to  enforce  the  payment  of  calls, 
that  the  defendant  at  the  time  they  were  made  was  the  holder 
of  one  or  more  shares,  and  that  the  call  was  in  fact  made  and 
such  notice  thereof  given  as  is  directed  by  the  statute  or  the 
special  act  of  incorporation;  and  it  is  not  necessary  to  prove  the 
appointment  of  the  directors  who  made  the  call,  nor  any  other 
matter  whatsoever."^ 

§  316.  Payment  of  calls  after  transfer ;  who  is  liable. — A  reg- 
istered stockholder  is  not  released  from  liability  to  pay  an  assess- 
ment, by  transfer  of  the  stock  after  the  call  has  been  made,  but 
before  it  is  payable.''^ 

§  317.  Effect  of  transfer  on  liability  for  calls. — Where  shares 
of  stock  have  been  assigned,  but  from  neglect,  or  omission  from 
any  cause,  the  assignor  remains  the  nominal  owner  on  the  books 
of  the  company,  there  is  an  implied  obligation  on  the  part  of 
the  assignee  to  reimburse  him  for  money  paid  on  calls  made 
by  the  company  on  the  stock  during  the  time  he  remains  nominal 
owner.^  If  the  shares  have  been  a  second  time  transferred,  the 
original  transferrer  may  have  recourse  upon  either  of  the  trans- 
ferees.''    The  obligation  to  indemnify  previous   holders   of  the 

Companies  Clauses  Act  of  1845,  8  tlie    second    transferee,    Hawkins 

Vic,  oh.  16,  §  26.  v.  Maltby,  L.  R.  3  Ch.  188.     The 

98  8  Vic,  ch.  16,  §  27.  holder  of  shares  in  a  corporation 

09  Campbell  v.  American  Alkali  agreed   to   sell   them,   and   placed 

Co.   (1903),  125  Fed.  207.  the  certificate  in  the  hands  of  a 

1  Brinkley  V.  Hambleton  (1887).  third  party,  to  be  delivered  to 
67  Md.  169;  Johnson  v.  Underbill,  the  vendee  on  payment  of  a  note 
52  N.  Y.  203;  Brigham  v.  Mead  given  for  the  stock,  but  the  note 
(1865),  10  Allen,  245;  Lord  v.  was  never  paid,  and  the  stock  re- 
Hutzler  (1886),  64  Md.  534;  Kel-  mained  on  the  books  of  the  cor- 
logg  V.  Stockwell,  75  111.  68;  Cas-  poration  in  the  name  of  the  ven- 
tellan  v.  Hobson,  L.  R.  10  Eq.  Cas.  dor.  Though  the  vendee  voted  on 
47;  Kellock  v.  Bnthoven,  L.  R.  9  the  stock  by  virtue  of  a  proxy, 
Q.  B.  241;  s.  c.  L.  R.  8  Q.  B.  458;  and  the  note  was  subsequently 
Bowring  v.  Shepherd,  L.  R.  6  Q.  taken  by  the  corporation,  but  not 
B.  309;    Davis  v.  Haycock,  L.  R.  on  account  of  any  transaction  be- 

4  Ex.  373;  Grissell  v.  Bristowe,  tween  it  and  him,  he  was  not  lia- 
Li.  R.  3  C.  P.  112;  Chapman  v.  ble  to  the  corporation  for  unpaid 
Shepherd,  L.  R.  2  C.  P.  228;  assessments  on  the  stock.  Cor- 
Walker  v.  Bartlett,  18  Com.  B.  mac  v.  Western  White  Bronze  Co. 
845;  Humble  v.  Langsdon,  7  Mees.  (1889),  77  Iowa,  32.  And  where 
&  W.  517;  Morawetz  on  Corpora-  one  sold  and  delivered  stock  in  a 
tions,  2d  ed.,.  §  175.  Cf.  Shaw  v.  corporation,  for  a  certain  sum 
Fisher,  2  De  Gex  &  Sm.  11;  s.  c.  cash,  and  it  was  agreed  that  the 

5  De  Gex,  M.  &  G.  596.  vendor    should    have    the    option 

2  Kickalls  v..  Eaton,  23  L.  T.  N.  for  a  time,  to  take  back  the  stock, 
S.  689,  as  to  the  first,  and  as  to  on  payment  of  a  large  sum,  and 
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stock  is  confined  to  the  holders  of  the  shares  at  the  time  the  call 
w^s  made  by  the  company.'  But  whether  in  case  a  call  is  made 
before,  but  payable  after,  a  transfer  has  been  completed,  it  should 
be  paid  by  the  transferrer,  must  be  largely  determined  by  the 
circumstances,  the  contract  between  the  parties,  and  the  statutes  ;* 
though  in  some  cases  the  transferee  has  been  held  liable.''  A^ 
original  stockholder,  who  has  been  compelled  to  pay  calls  on  stock 
after  he  has  assigned  it,  is  entitled  to  be  subrogated  to  the  rights 
of  the  corporation  against  the  delinquent  assignee,  only  upon  clear 
proof  of  acceptance  of  the  transfer  by  the  assignee.* 

§  317a.  Calls  upon  shareholders  for  unpaid  subscriptions. — 
Where  the  stock  certificate  provides  that  stockholders  of  record 
when  assessments  are  levied  for  unpaid  subscriptions,  shall  be 
liable  therefor,  it  is  binding  upon  a  person  who  acquired  his  stock 
subsequent  to  the  organization  of  the  corporation  and  who  had 
sold  his  stock  and  given  the  corporation  notice  of  the  sale  before 
the  assessment  was  made,  but  had  failed  to  surrender  his  certificate' 
or  to  furnish  to  the  company  the  name  of  his  vendee.'' 

§  318.  Calls  after  consolidation. — After  several  companies 
have  consolidated,  the  new  company  may  maintain  actions  against 

all    assessments    made    after    the  it  was  decided  that  the  blotter  of 

contract  of  sale,  and  the  vendor  the  company's  treasurer,  and  the 

afterwards    paid    an    assessment,  stubs   of   its    check-book,   both   of 

and  thereafter,  before  the  option  which  contained  entries  to  the  ef- 

expired,    notified    defendant    that  feet  that  defendant  had  paid  calls 

he  declined  to  exercise  the  option  on  the  shares,  were   inadmissible 

or   take   back   the    stock,    it   was  as  evidence,  the  assignee  being  a 

held   that   the   vendor   could   not  stranger  to  the  corporation.     And 

recover      from      defendant      the  as   between   the  administrator   of 

amount   of   the    assessment   paid,  the   original   stockholder  and   his 

Treadway  v.  Johnson,  33  Mo.  App.  alleged  assignee,  who  denies  hav- 

122.  ing  bought  the  stock,  or  authorized 

3  Brinkley  V.  Hambleton  (1887),  the    transfer,    the    record    of    the 

67  Md.   169.  transfer    upon    the   books    of   the 

*  Schenectady,   etc.   Plank  Road  company  is  not  sufficient  proof  of 

Co.  V.  Thatcher,  11  N.  Y.  102,  113;  acceptance  by  the  assignee  to  ren- 

North    American,     etc.    Assn.    v.  der  him  liable  to  the   estate  for 

Bentley,  19  L.  J.  Q.  B.  427.     See  calls  and  assessments  paid  by  it 

Thompson  on  Liability  of   Stock-  subsequent    to     the     assignment; 

holders,  §  210;   Morawetz  on  Cor-  and   this    is    especially   so    where 

porations,  2d  ed.,  §  161.  the   transfer   was   made   under   a 

o  West    Philadelphia    Canal    Co.  power   of   attorney   given   by   the 

V.  Innes,  3  Whart.  198;  Aylesbury  original  stockholder,  and  executed 

Ry.   Co.   V.   Mount,   4   Man.    &   G.  at  his  instance  without  the  knowl- 

651;  s.  c.  5  Scott's  N.  R.  127.  edge  or  consent  of  the  assignee. 

6  Tripp  V.  Appleman    (1888),  35  7  Brown  v.  Morton  (N.  J.  Supp. 

Fed.  Rep.  19.     In  the  same  case  1904),  58  Atl.  95. 
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the  stockholders  of  the  old  companies  who  have  become  stock- 
holders of  the  new,  for  calls  on  their  shares.*  The  new  share- 
holders, however,  can  not  be  sued  for  assessments  on  their  new 
stock  until  the  organization  of  the  new  company  has  been  lawfully 
perfected."  Moreover,  calls  made  by  the  original  companies,  re- 
maining unpaid  at  the  time  of  consolidation,  are  also  payable  to 
the  consolidated  corporation,  and  payment  thereof  may  be  en- 
forced by  the  latter  as  if  the  calls  had  been  originally  made  by 
it.^°  But  the  stockholder  is  not  precluded  from  questioning  the 
validity  of  the  steps  which  have  led  up  to  the  pretended  con- 
solidation.^^ For  unless  a  consolidation  be  authorized,  the  new 
company  can  not  enforce  the  payment  of  calls  on  the  stock  of  the 
former.^^  It  seems,  too,  that  the  corporation  must  prove  its  cor- 
porate existence  unless  the  shareholder  has  in  some  way  recognized 
it.i2 

§  319.  Pleading  and  practice  in  suits  to  enforce  payment. — 
In  actions  to  enforce  the  payment  of  calls,  facts  sufficient  to 
show  that  they  are  due  and  payable  must  be  alleged  in  the  plead- 
ings.^* As  each  contract  is  to  be  separately  construed  and  to 
be  in  no  way  affected  by  the  terms  of  other  subscriptions,^^  an  ac- 
tion against  subscribers  jointly  to  enforce  the  payment  for  stock 
will  not  lie,  for  the  contract  of  subscription  is  not  joint  but 
several.^"     And  accordingly  when  one  person  makes  two  sub- 

8  Cork,  etc.  R.  Co.  v.  Patterson,  England.  26  &  27  Vic,  ch.  92, 
18  C.  B.  414;  Fisher  v.  Evansville,      §  52. 

etc.  R,  Co.,  7  Ind.  407;   Hanna  v.  "  Tuttle  v.  Michigan  Air  Line 

Cincinnati,    etc.    R.    Co.,    20    Ind.  R.  Co.,  35  Mich.  247,   249;   Penin- 

30;    Washburn  v.  Cass  County,   3  sular  R.   Co.  v.   Tharp,   28   Mich. 

Dill.  251;   Swartwout  v.  Michigan,  506;     Mansfield,    etc.    R.    Co.    v. 

etc.  R.  Co.,  24  Mich  389;  Wells  v.  Brown,  26  Ohio  St.  223;  Mansfield, 

Rodgers,  60  Mich.  525;   Cooper  v.  etc.  R.  Co.  v.  Stout,  26  Ohio  St. 

Shropshire  Union  R.,  etc.  Co.,  13  241. 

Jur.    443;     Poss    v.    Harbottle,    2  12  Thrasher  v.   Pike   County  R. 

Hare,  461;  s.  c.  7  Jur.  163;  Exeter,  Co.,  25  111.  393. 

etc.  R.  Co.  V.  BuUer,  11  Jur.  527;  is  Mansfield,  etc.  R.  Co.  v.  Drin- 

Lord  V.  Cooper  Miners'  Co.,  18  L.  ker,  30  Mich.  124,  and  cases  cited 

J.    Ch.    65;    Mozley   v.    Alston,    1  supra. 

Phil.  Ch.   790;    s.  c.   11  Jur.  315;  w  Bechtel,     etc.     Co.     v.     Bean 

Mansfield,   etc.   R.    Co.   v.   Brown,  (1870),    58    Me.    89;    Spangler    v. 

26  Ohio  St.  223;  Mansfield,  etc.  R.  Indiana,  etc.  R.  Co.,  -21  111.   276; 

Co.  V.  Stout,  26  Ohio  St.  241,  255;  Peake  v.  Wabash  R.   Co.,   18   111. 

Mansfield,  etc.  R.  Co.  v.  Drinker,  88. 

30  Mich.  124.  15  Connecticut,    etc.    R.    Co.    V. 

9  Midland,  etc.  R.  Co.  v.  Leech,  Bailey,  24  Vt.  465. 

3  H.  L.  Cas.  872.  le  Erie,  etc.  R.  Co.  v.  Patrick,  2 

10  This   is  expressly  enacted   in      Abb.  App.  Cas.  72;  s.  c.  2  Keyes, 
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scriptions  in  different  capacities,  as  an  individual  and  as  a  trustee, 
actions  to  enforce  payment  must  be  brought  separately  upon  each.^^ 
The  right  to  recover  unpaid  subscriptions  for  stock  vests  on  dis- 
solution, in  the  officers  who  by  statute  represent  the  corporation, 
and  not  in  creditors,  unless  otherwise  provided.^*  But  where  a 
statute  gives  creditors  a  right  of  action  against  the  stockholders  at 
the  time  of  dissolution,  a  personal  liability  is  created,  which  may 
be  enforced  by  a  common-law  action  in  or  out  of  the  State  of 
the  corporation's  domicile.^"  The  measure  of  damages  in  an 
action  to  enforce  payment  of  subscriptions  is  the  amount  of  the 
call  with  interest  from  the  time  of  default  of  payment.^"  It  is 
not  a  sufficient  defense  to  allege  that  the  call  was  unnecessary; 
for,  provided  the  directors  in  making  it  do  not  exceed  their 
powers,  the  court  will  not  inquire  into  the  necessity  of  it  nor 
into  the  motives  prompting  it.^^ 

§  320.  Forfeiture  the  company's  remedy  upon  unpaid  calls. 
— The  remedy  of  forfeiture,  is  by  sale  of  the  stock  and  application 
of  its  proceeds  to  payment  oi  the  subscription.  The  contract  of 
subscription  is  founded  upon  the  consideration  of  the  pecuniary 
advantages  and  the  profits  anticipated  through  membership  in  the 
company  ;^^  although  the  mutual  promises  of  the  subscribers,  and 
the  implied  engagement  of  the  company  to  issue  the  stock,  have 
also  been  held  to  support  the  contract,^'  as  also  have  the  prior 

256;    Price  v.   Grand  Rapids,  etc.  ern,    etc.   R.    Co.    v.    Moravia,    61 

R.    Co.,    18    Ind.    137;    Herron   v.  Barb.  180;  8  Vic,  ch.  16,  §  25. 
Vance,  17  Ind.  595.  21  Oglesby  v.  Attrill  (1881),  105 

17  Erie,  etc.  R.  Co.  y.  Patrick,  2  U.  S.  605. 

Keyes,  256;  s.  c.  2  Abb.  App.  Cas.  22  Selma,  etc.  R.  Co.  v.  Tipton, 

72.  5  Ala.  787;   Lake  Ontario,  etc.  R. 

18  Savings  Assn.  v.  O'Brien  Co.  v.-Mason  (1857),  16  N.  Y.  451, 
(1889),  51  Hun,  45.  463;   Buffalo,  etc.  R.  Co.  v.  Dud- 

19  Savings  Assn.  v.  O'Brien  ley,  14  N.  Y.  336;  Schenectady, 
(1889),    51    Hun,    45;    Pollard    v.  etc.  R.  Co.  v.  Thatcher,  11  N.  Y. 

■  Bailey,    20    Wall.    526;     Bank    v.  102,    108;    Thlgpen   v.   Mississippi 

Francklyn   (1887),  120  U.  S.  747;  Central  R.  Co.,  32  Miss.  848;  New 

Flash   v.    Connecticut,    109    U.    S.  Albany,  etc.  R.  Co.  v.  Fields,  10 

371;   Coming  v.  McCuUough,  1  N.  Ind.   187;    Fry  v.  Lexington,   etc. 

Y.   47;    Perry  v.   Turner,    55   Mo.  R.   Co.,   2  Met.    (Ky.)    314;    Hart- 

418;    State  Savings  Assn.  v.  Kel-  ford,  etc.  R.  Co.   v.   Kennedy,    12 

logg   (1876),  63  Mo.  540;   s.  c.  52  Conn.    499.     Of.    Bast   Tennessee, 

Mo.  583;   Donnelly  v.  Mulhall,  12  etc.  R.   Co.  v.   Gammon,   5   Sneed 

Mo.  App.  139.  (Tenn.),  567;  Danbury,  etc.  R.  Co. 

20  Rand  V.  White  Mountains  R.  v.  Wilson,  22  Conn.  435. 

Co.  (1860),  40  N.  H.  79;  Upton  v.  23  Bullock  v.  Falmouth,  etc.  Co. 

Burnham,  3  Biss.  C.  C.  520;  Gould  (1887),  85  Ky.  184;  Twin  Creek, 
V.  Oneonta,  71  N.  Y.  298;    South-      etc.  Co.  v.  Lancaster,  79  Ky.  552; 
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acts  of  the  parties,  and  the  partial  execution  of  the  purpose  of 
incorporation.^*  In  case  of  the  failure  of  a  stockholder  to  pay 
legal  demands  on  account  of  his  stock,  the  corporation  may  or- 
dinarily bring  an  action  for  breach  of  contract.^^  The  remedy 
by  forfeiture  is  cumulative  merely.^"  The  remedy,  when  granted 
is  cumulative  to  the  common  law  remedy  of  action  by  assumpsit 
on  the  contract,  and  does  not  by  implication  deny  the  corporation 
its  option  of  remedies. ^^  Accordingly  whether  the  law,  as  in  some 
States,  implies  from  the  subscription  itself  a  promise  to  pay  for 
the  shares  of  stock,  or  whether  there  is  an  express  promise  to 
pay,  the  statute  conferring  upon  the  company  authority  to  forfeit 
and  sell  the  shares  of  delinquent  stockholders,  does  not  by  im- 
plication exclude  the  common-law  remedy  for  the  enforcement 
of  payment. ^°     But  unless  both  remedies  are  expressly  conferred 


St.  Paul,  etc.  R.  Co.  v.  Robbins, 
23  Minn.  439. 

2*  Kennebec,  etc.  R.  Co.  t.  Pal- 
mer, 34  Me.  366.  Cf.  McCully  v. 
Pittsburgh,  etc.  R.  Co.,  32  Pa.  St. 
25;  Miller  v.  Wild  Cat,  etc.  Co., 
52  Ind.  51,  64;  Parker  v.  North- 
ern, etc.  R.  Co.,  33  Mich.  23;  Illin- 
ois River  R.  Co.  v.  Zimmer,  20  111. 
654. 

26  Rand  V.  White  Mountains  R. 
Co.  (1860),  40  N.  H.  79. 

26  Dexter,   etc.   Co.  v.   Miller,   3 
'  Mich.    91;    Hughes    v.    Antietam, 

etc.  Co.,  34  Md.  316;  Price  v. 
Grand  Rapids,  etc.  R.  Co.,  18  Ind. 
137;  Herron  v.  Vance,  17  Ind.  595; 
Thompson  v.  Reno  Savings  Bank 
(1885),  19  Nev.  103;  s.  c.  3  Am. 
St.  Rep.  881. 

27  Alkali  Co.  V.  Campbell,  113 
Fed.  Rep  398   (1902). 

28  Hightower  v.  Thornton,  8  Ga. 
486  (1850);  s.  c.  52  Am.  Dec.  412; 
Selma,  etc.  R.  Co.  v.  Tipton,  5  Ala. 
787;  s.  c.  39  Am.  Dec.  344;  Spear 
V.  Crawford,  14  Wend.  20;  s.  o. 
28  Am.  Dec.  513;  New  Hampshire, 
etc.  R.  Co.  V.  Johnson,  30  N.  H. 
390;  s.  c.  64  Am.  Dec.  300;  Rut- 
land, etc.  R.  Co.  V.  Thrall  (1862), 
35  Vt.  536;  Connecticut,  etc.  R. 
Co.  V.  Bailey,  24  Vt.  465;  s.  c.  58 
Am.  Dec.  181;  Greenville,  etc.  R. 
Co.  V.  Smith   (1852),  6  Rich.  91; 


Charlotte,  etc.  R.  Co.  v.  Blakely, 
3  Strob.  245;  Greenville,  etc.  R. 
Co.  V.  Cathcart,  4  Rich.  89;  Mexi- 
can Gulf,  etc.  R.  Co.  V.  Viavant, 
6  Rob.  (La.)  305;  Boston,  etc.  R. 
Co.  v.  Wellington  (1873),  113 
Mass.  79;  White  Mountains,  etc. 
R.  Co.  V.  Eastman,  34  N.  H.  124, 
147;  Hartford,  etc.  R.  Co.  v.  Ken- 
nedy, 12  Conn.  499;  Peoria,  etc. 
R.  Co.  V.  Elting,  17  111.  429;  Ry- 
der V.  Alton,  etc.  R.  Co.,  13  111. 
516;  Klein  v.  Alton,  etc.  R.  Co.,  13 
111.  514;  Barnet  v.  Alton,  etc.  R. 
Co.,  13  111.  504;  Spangler  v.  Indi- 
ana, etc.  R.  Co.  (1859),  21  111.  276; 
Dayton  v.  Borst  (1865),  31  N.  Y. 
435;  Renssalaer,  etc.  R.  Co.  v. 
Witzei;  21  N.  Y.  56;  Lake  Ontario, 
etc.  R.  Co.  V.  Mason  (1857),  16 
N.  Y.  451;  Renssalaer,  etc.  R.  Co. 
V.  Barton,  16  N.  Y.  457;  Buffalo, 
etc.  R.  Co.  V.  Dudley.  14  N.  Y. 
336;  Troy,  etc.  R.  Co.  v.  McChes- 
ney,  21  Wend.  296;  Ogdensburgh, 
etc.  R.  Co.  V.  Frost,  21  Barb.  541; 
Troy,  etc.  R.  Co.  v.  Tibbits,  18 
Barb.  297;  Troy,  etc.  R.  Co.  v. 
Kerr,  17  Barb.  581;  Northern  R. 
Co.  V.  Miller,  10  Barb.  260;  Mann 
V.  Currie,  2  Barb.  294;  Beene  v. 
Cahawba,  etc.  R.  Co.,  3  Ala.  660. 
Cf.  Note  to  Payne  v.  BuUard,  55 
Am.  Dec.  74,  77;  s.  c.  23  Miss.  88. 
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by  statute,^"  it  may  not  avail  itself  of  both.  It  can  not  after  declar- 
ing the  stock  forfeited,  sue  the  shareholder  for  the  balance  which 
the  sale  of  his  shares  failed  to  pay.'"  In  Massachusetts  and 
Maine,  and  in  Vermont,  no  action  will  lie  unless  there  has  been 
an  express  promise  to  pay.'^  This  would  seem  to  be  the  rule 
in  California  also.'^  In  jurisdictions  where  it  is  held  that  sub- 
scriptions may  be  specifically,  enforced,  it  is  unnecessary  that  the 
corporation  should  have  formally  accepted  the  subscriptions.'^ 
A  statutory  provision  for  forfeiture  and  sale  of  stock  for  non- 
payment of  assessments,  is  not  an  exclusive  remedy,  but  is  cumula- 
tive and  at  its  election  the  corporation  may  maintain  against  the 
delinquent  an  action  in  assumpsit^* 

§  321.  (a)  Forfeiture  of  shares  for  non-pajmient. — ^The  power 
to  forfeit  and  sell  the  shares  owned  by  stockholders  for  non- 
payment of  their  subscriptions,  is  not  a  common-law  remedy  and 
can  only  be  exercised  when  expressly  conferred  by  statute.''^     For- 


29  New  Hampshire  Central  R. 
Co.  V.  Jolmson  (1885),  30  N.  H. 
390;  s.  c.  64  Am.  Deo.  300;  Dan- 
bury,  etc.  R.  Co.  V.  Wilson,  22 
Conn.  435;  Agricultural  Branch 
R.  Co.  v.  Winchester,  13  Allen,  29. 

80  Rutland,  etc.  R.  Co.  v.  Thrall 
(1862),  35  Vt.  536,  553;  Mills  v. 
Stewart,  41  N.  Y.  384;  Small  v. 
Herkimer,  etc.  Co.,  2  N.  Y.  330, 
reversing  s.  c.  21  Wend.  273;  Og- 
densburgh,  etc.  R.  Co.  v.  Miller,  10 
Barb.  260,  271;  Northern,  etc.  R. 
C,o.  V.  Frost,  21  Barb.  541;  Allen 
V.  Montgomery,  etc.  R.  Co.,  11  Ala. 
437;  Macauley  v.  Robinson,  18  La. 
Ann.  619;  Athol,  etc.  R.  Co.  v.  In- 
habitants of  Prescott  (1872),  110 
Mass.  213;  Macon,  etc.  R.  Co.  v. 
Vason,  57  Ga.  314;  Kennebec,  etc. 
R.  Co.  V.  Kendall,  31  Me.  470; 
Giles  V.  Hutt,  3  Ex.  18;  Snell's 
Case,  L.  R.  5  Ch.  22;  Knight's 
Case,  L.  R.  2  Ch.  321;  King's 
Case,  L.  R.  2  Ch.  714. 

31  Boston,  etc.  R.  Co.  v.  Welling- 
ton (1873),  113  Mass.  79;  Belfast, 
etc.  R.  Co.  V.  Cottrell  (1876),  66 
Me.  185;  Belfast,  etc.  R.  Co.  v. 
Moore,  60  Me.  56;  Buckfield,  etc. 
R.  Co.  V.  Irish,  39  Me.  44;  Kenne- 
bec, etc.  R.  Co.  V.  Kendall,  31  Me. 
470;    Connecticut,   etc.   R.   Co.   v. 


Bailey,  24  Vt.  465;  s.  c.  58  Am. 
Dec.  181.  Cf.  New  Hampshire,  etc. 
R.  Co.  V.  Johnson  (1855),  30  N. 
H.  390;  Katowa  Land  Co.  v.  Hol- 
ley,  129  Mass.  540.  Acg.  Pitts- 
burgh, etc.  R.  Co.  V.  Gazzam,  32 
Pa.  St.  340,  where  a  statute  au- 
thorizing suit  was  declared  un- 
constitutional. 

32 West  V.  Crawford  (1889),  80 
Cal.  19. 

33  Lake  Ontario,  etc.  R.  Co.  v. 
Mason,  16  N.  Y.  451;  Buffalo,  etc. 
R.  Co.  V.  Dudley,  14  N.  Y.  336; 
Northern  R.  Co.  v.  Miller,  10 
Barb.  260;  Buffalo,  etc.  R.  Co.  v. 
Clark,  22  Hun,  359;  Hughes  v.  An- 
tietam,  etc.  Co.  (1870),  34  Md. 
316.  Cf.  Penobscot,  etc.  R.  Co.  v. 
Dummer,  40  Me.  172.  Contra, 
Starrett  v.  Rockland,  etc.  R.  Co., 
65  Me.  374. 

3*  Campbell  v.  American  Alkali 
Co.   (1903),  125  Fed.  207. 

35  Budd  V.  Multnomah  Street 
Ry.  Co.  (1887),  15  Oregon,  413; 
s.  c.  3  Am.  St.  Rep.  169;  Westcote 
V.  Minnesota  Min.  Co.,  23  Mich. 
145;  Hill  V.  Nisbet,  100  Ind.  341; 
Perrin  v.  Granger,  30  Vt.  595; 
Williams  v.  Lowe,  4  Neb.  382; 
Dixon  V.  Evans,  L.  R.  5  H.  L. 
606;   Clark  v.  Hart,  6  H.  L.  Cas. 
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feiture  of  his  stock  relieves  the  stockholder  from  liability  thereon 
to  the  corporation.  It  cannot  forfeit  the  stock  and  then  bring 
an  action  for  any  part  of  the  calls  remaining  unsatisfied.  Which- 
ever remedy  is  first  exercised  excludes  the  other.^°  The  like 
rule  of  release  from  liability  of  the  stockholder  to  tlje  corporation 
also  releases  him  from  the  claims  of  creditors. ^^  The  validity  of 
the  forfeiture  and  sale  of  the  stock  depends  upon  a  strict  com- 
pliance with  the  requirements  of  the  enabling  statute.^*  Of  course 
a  forfeiture  of  stock  may  follow  non-payment  of  an  assessment, 
under  a  statute  which  explicitly  so  provides. '°  And  where  there 
has  been  a  simple  taking  of  shares  without  any  express  agree- 
ment to  pay  assessments  thereon,  resort  must  first  be  had  to  the 
forfeiture  of  the  shares  provided  by  statute.*"  But  a  corporation 
M'ithout  power  to  declare  stock  forfeited  for  non-payment  of  sub- 
scriptions may,  after  failing  to  collect  the  full  amount  by  suit, 
collect  the  rest  by  a  sale  of  the  stock,  under  execution  and  levy.*^ 
In  no  case  can  a  company  obtain  the  right  to  forfeit  shares  for 
non-payment  of  calls,  by  passing  a  by-law  to  that  effect,*^  unless 
the  authority  to  make  such-  by-laws  be  given  by  statute.  But  a 
statute  providing  that  a  company  may  make  and  collect  assess- 
ments in  such  manner  as  shall  be  prescribed  in  its  by-laws,  does 
not  confer  authority  to  make  a  shareholder  personally  liable  for 

633;  Campbell's  Case,  L.  R.  9  Ch.  Jonegan,  126  Mass.  155;   Mechan- 

1;    N.   Y.   Laws   of  1890,   ch.   564;  ics'  Foundry  Co.  v.  Hall,  121  Mass. 

§    43;     Ind.    Rev.    Stat.,    1881,   §  272;   Ripley  v.  Lampson,  10  Pick. 

3896;  8  Vic,  ch.  16,  §  29.  371. 

3s  Small   V.   Herkimer   Mfg.   Co.  ^i  Chase  v.  East  Tennessee, ,  etc. 

(1849),   2  N.  Y.   330;    Mechanics,'  R.  Co.   (1880),  5  Lea,  415. 
etc.  Co.  V.  Hall   (1876),  121  Mass.  *2/n  re  Long  Island  R.  Co.,  19 

272.  Wend.  37;   s.  c.  32  Am.  Dec.  429; 

3T  Mills   V.    Stewart    (1869),    41  Kirk    v.     Norvill,   1    Term    Rep. 

N.  Y.  384.  118.    Even  a  temporary  forfeiture 

38  Germantown,  etc.  Ry.  v.  Pit-  until  payment  of  assessments  or 
ler  (1869),  60  Pa.  St.  124.  fines,    can   not   be   authorized   by 

39  Hill  V.   Nisbet,   100   Ind.   341.  by-law.  Cartan  v.  Father  Matthew, 

40  New  Hampshire  Central  R.  etc.  Soc,  3  Daly,  20;  Adley  v. 
Co.  V.  Johnson  (1855),  30  N.  H.  Reeves,  2  Maule  &  S.  53.  But  a 
390;  s.  c.  64  Am.  Dec.  300;  Bel-  subscriber  who  has  voted  for  such 
fast,  etc.  R.  Co.  v.  Cottrell,  66  Me.  a  by-law  has  been  held  estopped 
185;  Belfast,  etc.  R.  Co.  v.  Moore,  to  deny  its  validity  and  authority. 
GO  Me.  561 ;  Piscataqua  Ferry  Co.  Lesseps  v.  Architects  '  Co.,  4  La. 
V.  Jones,  39N.  H.  491;  Connecticut,  Ann.  316.  Of.  Perrin  v.  Granger, 
etc.  R.  Co.  V.  Bailey,  24  Vt.  465;  30  Vt.  595;  Detweiler  v.  Breckin- 
s.  c.  58  Am.  Dec.  181;  Rutland,  camp,  83  Mo.  45;  Knight's  Case, 
etc.   R.   Co.   V.   Thrall    (1862),   35  L.  R.  2  Ch.  32L 

Vt.  536,  553;  Katama  Land  Co.  v. 
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deficiency  after  forfeiture.*^  Nor  under  a  statutory  authority  to 
pass  by-laws  regulating  the  sale  of  delinquent  stock,  can  the 
directors  by  resolution  compel  or  order  a  sale  of  the  stock 
owned  by  a  particular  party  in  arrears  thereon.**  The  company 
may  issue  new  shares  in  lieu  of  those  that  have  been  cancelled 
or  forfeited.*^ 

§  322.  (b)  Notice  of  forfeiture. — 'Where  there  is  no  statute 
upon  the  subject,  notice  of  forfeiture  must  be  reasonable  in  point 
of  time.''^  But  if  a  statute  prescribes  notice,  it  is  a  condition 
precedent  to  forfeiture  and  mu^t  be  strictly  followed,  while  if 
it  be  merely  directory,  substantial  compliance  is  sufficient.*^  Ac- 
cordingly, where  a  company's  articles  require  ten  days'  notice 
of  forfeiture,  a  notice  given  on  February  27th  for  Monday,  March 
9th,  that  date  falling  on  Friday,  was  held  insufficient  both  be- 
cause there  were  but  nine  clear  days  intervening  and  because 
the  last  date  mentioned  was  an  impossible  one.**  And  where 
the  notice  to  the  shareholder  claims  interest  from  the  date 
of  the  call  instead  of  from  the  time  of  its  payment  a  subsequent 
forfeiture  is  invalid.*'     So  also  the  pleadings  should  show  that 


*3  Kennebec,  etc.  R.  Co.  v.  Ken- 
dall (1850),  31  Me.  470. 

44  Budd  v.  Multnomah  Street 
Ry.  Co.  (1887),  15  Oregon,  413; 
s.  c.  3  Am.  St.  Rep.  169. 

45  Currier  v.  Slate  Co.,  56  N.  H. 
262;  State  v.  Smith,  48  Vt.  266; 
Taylor  v.  Miami,  etc.  Co.,  6  Ohio, 
176;  s.  c.  5  Ohio,  162;  s.  o.  22  Am. 
Dec.  785;  26  &  27  Vic,  ch.  118,  § 
11;  Brice's  Ultra  Vires,  192,  citing 
dictum  in  Marshall  v.  Glamorgan 
Iron  Co.,  L.  R.  7  Eq.  137. 

46  Lexington,  etc.  R.  Co.  v.  Sta- 
ples, 71  Mass.  520,  where  three 
days'  notice  to  a  shareholder  liv- 
ing out  of  the  State  was  held  in- 
Bufflcient;  Rutland,  etc.  R.  Co.  v. 
Thrall  (1862),  35  Vt.  536,  where 
thirty  days'  notice  was  held  suf- 
ficient. 

47  Lake  Ontario,  etc.  R.  Co.  v. 
Mason  (1857),  16  N.  Y.  451; 
Knight's  Case,  L.  R.  2  Ch.  321; 
Birmingham,  etc.  Ry.  Co.  v. 
Locke,  1  Q.  B.  256;  Mississippi, 
etc.  R.  Co.  V.  Caster,  40  Ark.  455; 
Rutland,  etc.  R.  Co.  v.  Thrall 
(1862),  35  Vt.  546;  Lexington,  etc. 


R.  Co.  V.  Staples,  71  Mass,  520; 
Lexington,  etc.  R.  Co.  v.  Chandler, 
13  Met.  311;  Lewey's  Island  R.  Co. 
V.  Bolton  (1860),  48  Me.  451;  s.  c. 
77  Am.  Dec.  236;  Heaston  v.  Cin- 
cinnati, etc.  R.  Co.,  16  Ind  275;  s.  c. 
70  Am.  Dec.  430.  Of.  Bangs  v.  Duck- 
infield,  18  N.  Y.  592;  Schenectady, 
etc.  R.  Co.  V.  Thatcher,  11  N.  Y. 
102;  Eppes  v.  Mississippi,  etc.  R. 
Co.,  35  Ala.  33;  New  Albany,  etc. 
R.  Co.  V.'  McCormick,  10  Ind.  499. 
In  England  under  the  Companies 
Clauses  Act  of  1845,  before  a  dec- 
laration of  forfeiture,  notice  must 
be  given  the  shareholder,  by  serv- 
ing the  notification  at  his  place 
of  abode  or  sending  it  by  mail, 
if  his  address  be  known,  or  if 
not  known,  by  publication  in  the 
London  or  Dublin  Gazette,  and 
the  notice  must  be  given  at  least 
twenty-one  days  before  declara- 
tion of  forfeiture.  8  Vic,  ch.  16, 
§  30. 

48  Watson    V.    Eales,    23    Beav. 
294. 

49  Johnson     v.      Little's      Iron 
Agency,  5  Ch.  Div.  687. 
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the  statutory  requirements  with  respect  to  notice  have  been  strictly 
complied  with.""  But  on  the  other  hand,  the  method  of  giving 
notice  has  been  said  to  be  directory  rather  than  mandatory."^  Ac- 
cordingly a  charte*  requirement  of  notice  by  publication  does  not 
preclude  personal  notice.^^  And  a  provision  for  notice  by  letter 
sent  by  mail,  is  sufficiently  complied  with  by  leaving  a  written 
notice  signed. by  the  treasurer  at  the  house  of  the  shareholder, 
provided  it  be  received  by  him  as  soon  as  he  is  entitled  to  receive 
it  by  mail.°^  Although  it  would  seem  that  notice  of  the  intent 
to  forfeit  having  been  given,  no  further  notice  that  the  shares 
have  been  forfeited  is  required."*  Notice  of  impending  forfeiture 
is  not  equivalent  to  forfeiture ;  nor  can  it  be  effected  ipso  facto  by 
the  failure  of  the  shareholder  to  pay  within  the  time  specified  in 
the  notice ;  there  must  be  a  due  declaration  of  forfeiture  at  a  law- 
ful corporate  meeting."" 

§  323.  (c)  Method  of  forfeiture. — The  power  given  to  a  cor- 
poration to  forfeit  stock  must  be  strictly  pursued,  and  if  any 
restrictions  or  limitations  therein  provided  have  been  disregarded, 
the  alleged  act  of  forfeiture  must  be  declared  invalid. "°  Thus 
where  authority  is  given  to  the  directors  to  order  the  treasurer  to 
sell  the  stock,  they  have  no  authority  to  order  the  sale  to  be  made 

BO  Sands  v.    Sanders    (1863),   26  ^^In    re   North    Hallensbeagle, 

N.  Y.  239;  Alabama,  etc.  R.  Co.  v.  etc.  Co.,  36  L.  J.  Ch.  317. 

Rawley,   9    Fla.    5ft8;    Mississippi,  55  Macon,   etc.   R.   Co.   v.  Vason 

etc.   R.   Co.   V.   Gaster    (1859),   20  (1876),  57  Ga.  314;  Water  Valley 

Ark.  455;  Mar  v.  Jacksonville,  etc.  Manufacturing  Co.  v.  Seaman,   53 

R.  Co.,   24   111.   276.  Miss.  655;  Bigg's  Case,  L.  R.  1  Eq. 

ei  Mississippi,  etc.  R.  Co.  v.  Gas-  309;     Cockerell  v.  Van    Dieman's 

ter   (1859),  20  Ark.  455;   Schenec-  Land    Co.,    26    L.    R.    C.    P.    203. 

tady,  etc.  Co.  v.  Thatcher  (1854),  Contra,  Knights  Case,  L.  R.  2  Ch. 

11  N.  Y.   102;    Lexington,  etc.  R.  321. 

Co.    V.    Chandler,    13    Met.    311;  bs  Germantown,   etc.   Ry.   Co.   v. 

Knight's   Case,   L.   R.   2   Ch.   321.  Fitler,   60   Pa.   St.   124;    s.   c.   100 

But  see  Lewey's  Island  R.  Co.  v.  Am.  Dec.  546;  In  re  Long  Island 

Bolton,  48  Me.  452;   s.  c.  77  Am.  R.  Co.,  19  Wend.  37;  s.  c.  32  Am. 

Dec.  236.  Dec.  429;  Eastern,  etc.  Plank  Road 

52  Mississippi,  etc.  R.  Co.  v.  Gas-  Co.  v.  Vaughn,  20  Barb.  115; 
ter   (1859),  20  Ark.  455.  Lewey's   Island   R.   Co.   v.   Bolton 

53  Lexington,  etc.  R.  Co.  v.  (1860),  48  Me.  451;  s.  c.  77  Am. 
Chandler  (1847),  13  Met.  311.  Cf.  Dec.  236;  Downing  v.  Potts,  23 
Birmingham,  etc.  Ry.  Co.  v.  N.  J.  66;  Portland,  etc.  R.  Co.  v. 
Locke,  1  Q.  B.  256;  Graham  v.  Graham,  11  Met.  1;  York,  etc.  R. 
Van  Dieman's  Land  Co.,  1  Hurl.  Co.  v.  Ritchie,  40  Me.  425.  Cf. 
&  N.  541;  Cockerell  v.  Van  Die-  Johnson  v.  Albany,  etc.  R.  Co., 
man's  Land  Co.,  26  L.  J.  C.  P.  40  How.  Pr.  193;  Rutland,  etc.  R. 
203;  South  Straffordshlre  Ry.  Co.  Co.  v.  Thrall  (1862),  35  Vt.  536; 
V.  Bumslde,  5  Ex.  129.  Clarke  v.  Hart,  6  H.  L.  Cas.  633. 
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by  a  committee  of  themselves."^  And  forfeiture  declared,  but 
not  ratified  by  a  general  meeting  of  the  stockholders  according 
to  the  provision  of  a  statute,  is  void."*  But  some  cases,  especially 
the  earlier  ones,  would  seem  to  hold  that  a  substantial  rather 
than  a  strict  compliance  with  the  statute  is  sufficient.""  If,  how- 
ever, no  formal  mode  of  procedure  be  prescribed,  the  forfeiture 
must  be  reasonably  and  justly  conducted. ''°  Accordingly  it  has 
been  held  that  a  general  resolution  of  the  directors  that  all  stock ' 
on  which  assessments  shall  remain  unpaid  at  a  certain  future  date 
shall  be  sold,  will  effect  a  valid  forfeiture  f^  although  it  would 
seem  that  the  resolution  must  designate  the  shares  forfeited."^ 
The  right  of  forfeiture  must  be  exercised  as  the  successive  de- 
faults of  payment  occur,  or  the  company  will  be  barred  from  this 
remedy.°^  And  if  at  the  time  that  certain  successive  assessments 
were  levied,  the  corporation '  had  no  funds,  and  the  assessments 
were  needed  for  legitimate  purposes,  sales  of  delinquent  stock 
made  thereunder  are  not  void  for  the  reason  that  the  trustees  had 
previously  misappropriated  the  corporate  funds.**  It  is  not,  how- 
ever, essential  to  a  valid  forfeiture  that  the  name  of  the  stock- 
holder should  be  erased  from  the  company's  books. °° 

§  324.  (d)  Tender  by  stockholder  before  forfeiture. — Tender 
by  the  stockholder  to  the  proper  officer  of  the  amount  due  on  a 
subscription,  any  time  before  actual  sale,  will  invalidate  the  for- 
feiture. 

Surplus  realized  on  sale,  belongs  to  the  corporation. — Any 
surplus  above  the  debt  due,  that  is  realized  upon  the  sale'  of  the 
stock  forfeited,  belongs  to  the  corporation.*"  Unless  the  pur- 
chaser pays  all  instalments,  whether  due  or  undue,  there  must  be 


sTYork,   etc.  R.   Co.   v.  Ritchie  (1862),  35  Vt.  536.     Cf.  Knight's 

(1855),  40  Me.  425.  Case,  15  L.  T.  N.  S.  546. 

5s  London,  etc.  Ry.  Co.  V.  Fair-  62  Johnson    v.    Albany,    etc.    R. 

clough,  2  Man.  &  G.  674;  Compan-  Co.,  40  How.  Pr.  193. 

ies  Clauses  Act  of  1845,  8  Vic,  ch.  83  Harlem  Canal   Co.  v.   Selxas, 

16,  §  31.  2   Hall,   504;    Stokes   v.   Lebanon, 

69  Knight's    Case,    L.    R.    2    Ch.  etc.  Turnpike  Co.,  6  Humph.  241; 

321;   Catchpole  r.  Ambergate  Ry.  Delaware  Canal  Co.  v.  Sansom,  1 

Co.,   1   Ell.    &   B.   Ill;    Naylor  v.  Binn.  70. 

South   Devon   Ry.   Co.,   1  De  Gex  64  Marshall    v.    Golden    Fleece, 

&  Sm.  32.     Gf.  Honbeach,  etc.  Co.  etc.  Mining  Co.,  16  Nev.  156. 

V.  Teague,  5  Hurl.  &  N.  151.  ee  In  re  Fairstock,   etc.   Co.,   36 

80  Mitchell  V.  Vermont,  etc.  Co.  L.  J.  Ch.  616. 

(1876),  67  N.  y.  280;  Rutland,  etc.  es  Small   v.   Herkimer   Mfg.   Co. 

Co.  V.  Thrall    (1862),  35  Vt.  536.  (1849),   2  N.  Y.   330. 

61  Rutland,  etc.  R.  Co.  v.  Thrall 
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a  resale  of  the  stock. "^  Under  the  English  statute  the  company 
may  not  sell  any  more  of  the  shdres  of  a  defaulter  than  is  neces- 
sary for  the  payment  of  the  amount  due  from  him  on  calls"* 

§  325.  (e)  The  corporation's  claim  for  deficiency  upon  sale 
or  forfeiture. — The  right  of  a  company  to  sue  for  a  deficiency 
after  it  has  sold  or  forfeited  the  shares  of  a  subscriber  has  been 
upheld/'  even  in  the  case  of  a  stockholder  who  was  not  one  of 
the  original  subscribers.'"  Although,  generally,  if  stock  is  for- 
feited to  the  use  of  the  company,  and  not  sold,  upon  failure  to 
pay  an  assessment,  the  right  to  sue  for  the  amount  unpaid  is 
lost.'^  But  only  after  actual  forfeiture  and  sale  of  the  shares, 
and  not  a  mere  threat  of  forfeiture  in  the  call,  is  an  action  to 
enforce  payment  barred;  for  as  long  as  the  stockholder  retains  a 
title  to  his  shares  his  obligation  to  pay  for  them  continues.''' 
When  forfeiture  is  made  an  alternative  and  not  a  concurrent  rem- 
edy, this  is  certainly  the  result.'^  The  principle  to  be  deduced 
from  the  cases,  however,  is  that  if  the  act  of  incorporation  or  any 
public  statute  declares  the  subscriber  to  the  stock  or  owner  of  the 
shares  shall  pay  calls  made  thereupon;  or  if  he  agree  to  do  so, 
whether  in  the  articles  of  association  or  other  legal  instrument,  he 
is  personally  liable,  even  though  the  corporation  has  power  to 
forfeit  his  stock  for  non-payment.'*  Where  a  right  of  forfeiture 
is  given,  the  remedies  are  either  cumulative  or  in  the  alternative 
according  to  the  terms  of  the  statute  or  of  the  agreement."*  But 
where  there  is  a  right  of  forfeiture  given,  either  by  thq  act  of 

eTSturges  v.   Stetson    (1858),  1  v.   Herkimer   Manuf.   Co.    (1849), 

Biss.   246.  2  N.  Y.  330;  Allen  v.  Montgomery 

68  8  Vic,  ci.  16,  §  34.  R.  Co.,  11  Ala.  437. 

69  Carson  v.  Arctic  Mining  Co.  72  Macon,  etc.  R.  Co.  v.  Vason 
(1858),  5  Mich.  288;  Hartford,  (1876),  57  Ga.  314;  Instone  v. 
etc.  R.  Co.  v.  Kennedy,  12  Conn.  Frankfort  Bridge  Co.,  2  Bibb,  576 ; 
499;  Danbury,  etc.  R.  Co.  v.  WIl-  s.  c.  5  Am.  Dec.  638.  Cf.  Buffalo, 
son,  22  Conn.  436;  Instone  v.  etc.  R.  Co.  v.  Dudley,  14  N.  Y. 
Frankfort  Bridge  Co.,  2  Bibb,  576;  336,  347. 

Great   Northern   Ry.   Co.   V.   Ken-  73  Carson  v.  Arctic  Mining  Co. 

nedy,  4  Exch.  417.  (1858),   5  Mich.   295,   citing  Lon- 

ToMerrlmac  Mining  Co.  v.  Bag-  don,   etc.  R.  Co.  v.  Fairclough,  2 

ley  (1866),  14  Mich  501.      Where  Man.  &  G.  674;  Edinburgh  R.  Co. 

both  remedies  exist  together,  the  v.   Hobelwhite,   6   M.   &  W.   715; 

remedy  upon  the  contract  of  sub-  Giles  v.  Hutt,  3  Exch.  18. 

scription  may  be  brought  before  '<  Port  Miller,  etc.  Co.  v.  Payne 

the   stock  is   forfeited.        Boston,  (1854),  17  Barb.  577. 

etc.    R.    Co.    V.    Wellington,    113  ■'^Per  Hand,  J.,  in  Fort  Miller. 

Mass.  79.  etc.  Co.  v.  Payne  (1854),  17  Barb. 

71  Carson  v.  Arctic  Mining  Co.  577,   where   the   cases   are   classl- 

(1858),  6  Mich.  295,  citing  Small  fled. 
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incorporation  or  by  the  terms  of  the  subscription,  but  no  promise 
to  pay,  neither  the  subscriber  to  the  stock  nor  the  transferee  is 
personally  liable  to  the  corporation  for  calls.'"  Having  lost  his 
previous  payments  and  his  stock,  still  to  hold  him  liable  for  the 
deficiency  which  the  compulsory  sale  of  this  stock  fails  to  pay, 
would  be  injustice,  unless  the  charter  or  general  law  made,  such  a 
rule  and  the.  subscriber  signed  with  knowledge  of  it.''''  Yet,  if 
the  statute  or  charter  expressly  gives  a  right  to  recover  the  de- 
ficiency after  forfeiture,  and  the  sale  be  advertised,,  but  for  want 
of  bidders  the  stock  is  not. sold,  the  company  may  proceed  against 
the  subscriber  for  the  whole  amount  due  from  him.'*  But  the 
company  may  not  sell  the  stock  to  other  parties,  and  then  sue  the 
original  subscriber  for  the  difference  between  the  assessment  and 
the  sum  for  which  the  shares  sold,  there  having  been  no  formal 
declaration  of  forfeiture.'"  By  the  English  statute,  cancellation 
does  not  affect  the  right  of  the  company  to  compel  the  holder  to 
pay  arrears  of  calls,  interest  and  expenses  due  at  the  time  of 
cancellation,  deducting  therefrom,  however,  the  value  of  the 
shares.'" 

§  326.  (f)  Shareholder's  relief  in  equity  from  forfeiture. — In 
case  of  illegal  or  unauthorized  forfeiture,  the  stockholder,  or  a 
corporate  creditor,  may  obtain  relief  in  equity  by  decree  annulling 
the  forfeiture.''^  In  exceptional  cases  he  may  enjoin  the  sale.*^ 
As  where  prima  facie  he  shows  that  the  corporation  owes  him 
more  than  the  unpaid  subscription,'^  or  he  may  recover  damages, 
if  deprived  of  his  stock  by  irregular  sale.'*  A  shareholder  may 
come  in  and  tender  the  amount  due  on  his  stock  and  redeem  it, 
while  it  remains  in  the  company's  hands.'^     And  equity  will  re- 

76  Fort  Miller,  etc.  Co.  v.  Payne  82  Enterprise,  etc.  Co.  v.  Moffitt 

(1854),  17  Barb.  577,  per  Hand,  J.  (1899),  58  Neb.  642. 

fT  Rutland,  ett;.  R.  Co.  v.  Thrall,  sa  Schuetz  v.   German,    etc.   Co. 

35  Vt.  536,  553.  (1897),  21  N.  Y.  App.  Div.  1G3. 

78  Gray  v.  Turnpike  Co.   (1826),  S4  Allen  v.  American,  etc.  Assn. 
4  Rand.   578.     Cf.  Brockenbrough  (1892),  49  Minn.  544. 

V.   James   River,   etc.    Co.,   1   Pat-  sswalker   v.    Ogden    (1859),,  1 

ton  &  H.  94;  Danbury,  etc.  R.  Co.  Biss.    287;    Mitchell    v.    Vermont, 

v.    Wilson,    22    Conn.    435,    456;  etc.  Co.  (1876),  67  N.  Y.  280,  where 

Greyke's    Case,    L.    R.    5    Ch.    63;  a  check  for  the  amount  due  being 

"Stocken's  Case,   L.  R.   5  Bq.   6.  refused,    but    no    objection    being 

79  Athol,  etc.  R.  Co.  v.  Prescott  made  to  the  tender,  it  was  held 
(1872),  110  Mass.  213.  a   good   tender    to    stay   the   for- 

80  26  &  27  Vic,  ch.  118,  §  6.  feiture     proceedings;     Sweny     v. 

81  Mitchell   V.  Vermont,   etc  Co.  Smith,    L.   R.    7    Eq.    324.        The 
<1876),  67  N.  Y.  280.  English    Companies    Clauses    Act 

of  1845  provides  that  on  payment 
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lieve  against  a  forfeiture  of  stock  made  after  a  tender  of  the 
amount  due  before  the  sale  was  made,*"  as  well  as  in  cases  of 
unauthorized  forfeiture  generally.*^  Thus  where  the  directors 
make  a  call  on  the  corporate  stock,  and  threaten  to  forfeit  the 
shares  of  those  who  refuse  to  respond,  they  will  be  enjoined  from 
forfeiting  such  shares  as  are  paid  in  full.**  And  forfeiture  for 
non-payment  of  a  call  illegally  made  or  for  non-payment  of  an 
amount  part  of  which  was  illegally  assessed,  is  invalid.*'  But 
where  the  forfeiture  has  been  made  regularly,  and'  the  power 
given  the  corporation  strictly  pursued,  equity  will  not  relieve 
against  it.""  Accordingly,  where  a  stockholder  fails  to  pay  an 
assessment  lawfully  made,  and  his  stock  is  advertised ,  for  sale, 
the  facts  that  the  company  refused  to  show  plaintiff  its  bills  and 
vouchers,  as  required  by  statute,  and  that  it  was  a  worthless  con- 
cern, and  desired  to  get  plaintiff's  stock  for  the  assessment,  con- 
stitute no  ground  for  the  appointment  of  a  receiver,  or  for  the 
granting  of  an  injunction  to  restrain  the  sale."^  But,  as  a  for- 
feiture defective  in  form  or  irregular  is  voidable  only,  both  the 
shareholder  and  the  company  may  waive  the  irregularities  by 
acquiescence  therein.®^     Mere  acquiescence,   however,  has  been 


of  calls  and  interest  and  ex- 
penses, made  before  any  share 
that  has  been  forfeited  be  sold, 
the  share  shall  revert  to  the  party 
to  -whom  it  belonged  before  for- 
feiture, in  such  mannef  as  if  calls 
had  been  duly  paid.  8  Vic,  ch. 
16,  §  35. 

86  Mitchell  V.  Vermont,  etc.  Co. 
(1876),  67  N.  Y.  280. 

87  Spackman  v.  Evans,  L.  R.  3 
H.  Li.  171;  Taylor  v.  Midland  Ry. 
Co.,- 28  Beav.  287;  Sweny  v.  Smith, 
Li.  R.  7  Bq.  324;  Dixon's  Case,  L. 
R.  5  Ch.  79;  Thompson's  Liability 
of  Stockholders,  226. 

88  Moore  v.  New  Jersey,  etc.  Co. 
(1889),  57  N.  Y.  Super.  Ct.  Rep. 
1;  s.  c.  5  N.  Y.  Supp.  192. 

89  Lewey's  Island  R.  Co.  v.  Bol- 
ton (.1860),  48  Me.  451;  s.  c.  77 
Am.  Dec.  236;  Stoneham,  etc.  R. 
Co;  V.  Gould,  2  Gray,  277;  Port- 
land, etc.  R.  Co.  V.  Graham,  11 
Met.  1. 

90  Small  V.  Herkimer  Manuf . 
Co.  (1849),  2  N.  Y.  330,  340;  Ger- 
mantown,  etc.   Ry.   Co.  v.   Fitler 


(1869),  60  Pa.  St.  124;  s.  c.  100 
Am.  Dec.  546;  Petersborough  R. 
Co.  V.  Nashua,  etc.  R.  Co.,  59  N. 
H.  385;  Wilkins  v.  Thome  (1883), 
60  Md.  253;  Marshall  v.  Golden 
Fleece,  etc.  Co.,  16  Nev.  156;  Nay- 
lor  V.  South  Devon  Ry.  Co.,  1  De 
Gex  &  Sm.  32;  Sparks  v.  Com- 
pany of  the  Proprietors,  etc.,  13 
Ves.  428;  Garden  Gully,  etc.  Co. 
V.  McLister,  L.  R.  1  App.  Cas.  39. 
Cf.  Ludlow  V.  Dutch,  etc.  Ry  Co., 
21  Beav.  43. 

91  Burnham  V.  San  Francisco, 
etc.  Co.    (1888),  76  Cal.  24. 

92Kelk's  Case  (1869),  L.  R.  9 
Eq.  107;  Knight's  Case,  L.  R.  2 
Ch.  321;  King's  Case,  L.  R.  2  Ch. 
714,  731;  Austin's  Case,  24  L.  J. 
N.  S.  932;  Webster's  Case,  32  L. 
J.  Ch.  135;  Woolaston's  Case,  4 
De  Gex  &  J.  437;  Pendergast  v. 
Turton,  1  Young  &  C.  Ch.  98.  Cf. 
In  re  Long  Island  R.  Co.,  19 
Wend.  37;  s.  c.  32  Am.  Dec.  429; 
Kennebec,  etc.  R.  Co.  v.  Kendall, 
31  Me.  470. 
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said  not  to  bar  the  shareholder's  right  to  equitable  relief  against 
an  invalid  forfeiture.'*^  An  action  to  set  aside  the  forfeiture 
should  be  brought  in  the  State  of  the  company's  domicile.'*  The 
measure  of  damages  for  wrongful  forfeiture  of  stock  is  the  market 
value  thereof  at  the  time  of  conversion.^"  In  no  case,  however, 
will  the  court  decree  a  successful  plaintiiif  an  undivided  interest 
in  the  property  of  the  company  corresponding  to  the  amount  of 
his  shares  unlawfully  forfeited."* 

§  327.  Defenses  to  actions  to  enforce  calls. —  (Vide  §  620.) 
§  328.  (a)  Failure  to  tender  certificate  as  defense. — An  ac- 
tion to  enforce  payment  of  subscriptions  may  be  maintained 
without  a  previous  tender  of  stock  certificates.'^  And  this  is  true 
even  though  the  contract  may  provide  for  their  issue  "upon  pay- 
ment.""' A  willingness,  however,  to  deliver  the  certificates  must 
be  averred  in  the  company's  pleadings,  in  actions  for  the  whole 
amount  subscribed  or  to  enforce  payment  of  the  last  instalment."" 
§  329.  (b)  Irregular  organization  as  defense. — A  share- 
holder sued  by  the  corporation  for  instalments  of  his  subscription 
can. not  question  the  existence  of  the  corporation  or  the  regularity 
of  its  organization,^  nor  dispute  the  necessity  for  the  calls.^  He 
is  not  released  from  liability  on  his  subscription  because  the  cor- 
poration changed  its  name  after  he  subscribed.^  Nor  is  it  a  de- 
fense to  an  action  on  a  subscription  to  the  stock  of  a  company 
organized  to  carry  on  the  business  contemplated  in  the  subscrip- 
tion, and  engaged  in  that  business  only,  that  it  might,  under  the 
act  of  incorporation,  have  carried  on  other  business.*    It  is  no 

93  Garden  Gully,  etc.  Co.  v.  Mc-  (1888),  86  Tenn.  500;   Fulgan  v. 

Lister,  L.  R.  1  App.  Gas.  39,  53.  Macon,  etc.  R.  Co.,  44  Ga.  597.   Of. 

9*  North  State,  etc.  Co.  v.  Field,  Cheltenham,  etc.  Ry.  Co.  v.  Dan- 

40    Md.    151;     Ludlow    v.    Dutch  iel,  2  Bug.  Ry.  Cas.  728.     But  see 

Rhenish  Ry.  Co.,  21  Beav.  43.  St.  Paul,  etc.  R.  Co.  v.  Robbins, 

95  Budd    V.    Multnomah    Street  23  Minn.   439. 

Ry.  Co.    (1887),  15  Oregon,   413;  98  paducah  &  M.  R.  Co.  v.  Parks 
s.  c.   3  Am.   St.  Rep.  169.     Direc-  (1888),  86  Tenn.  500. 
tors   who   forfeit   shares   without         99  James  v.   Cincinnati,  etc.   R. 
selling  them  are  bound  to  credit  Co.,  2  Disn.   261;   Clark  v.  Con  ti- 
the shareholders  with  the  highest  nental,  etc.  Co.,  57  Ind.  135. 
market    price    without    allowance          1  McCune  Mining  Co.  v.  Adams 
for  the  effect  upon  the  market  of  (1886),   35  Kan.  193^ 
ojfering  a  large  number  of  shares          2  Chouteau  Ins.  Co.  v.  Floyd,  74 
for  sale.     Stubbs  v.   Lister,   1  Y.  Mo.  286. 
&  C.  Ch.  81.                                                 3  Howard   v.    Glenn    (1890),    85 

96  Smith  V.  Maine  Boys  Tunnel  Ga.  238,  11  S.  E.  Rep.  610. 

Co.   (1861),  18  Cal.  112.  4  Haskell  v.  Worthington,  94  Mo. 

97  Paducah  &  M.  R.  Co.  v.  Parks      560  (1888). 
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defense  that  some  of  those  subscribing  were  notoriously  insolvent 
at  the  time.^  Where  the  directors  of  an  insurance  company  com- 
promised and  paid  the  liabilities  of  the  corporation  at  less  than 
^their  amounts,  it  was  held  that  this  did  not  free  a  stockholder  from 
Pliability  for  a  call  to  pay  debts  upon  winding  up."  That  the 
•property  of  the  company  has  been  seized  by  the  State  under 
execution  can  not  be  set  up  in  defense  to  a  suit  upon  a  sub- 
-scription.' 

§  330-  (c)  Infancy  as  defense. — It  is  no  answer  to  an  action 
'for  calls  that  the  shareholder  was  an  infant  at  the  time  of  regis- 
tration, where  nothing  more  is  alleged.*  For  allowing  shares  to 
remain  in  his  name  after  majority  is  a  ratification  of  his  liability 
to  the  company."  And  to  avoid  liability  he  must  also  show  that 
while  he  was  an  infant,  or  within  a  reasonable  time  after  coming 
•of  age,  he  repudiated  the  shares.^" 

§  331-  (d)  Accommodation  subscription.  Stock  issued  as 
gratuity. — The  holder  of  shares  may  plead  in  defense  to  an 
action  against  him  by  the  company  that  the  stock  was  issued 
to  him  as  a  gratuity,  and  that  neither  expressly  nor  by  implica- 
tion did  he  promise  to  pay  for  it.^^  Accordingly,  one  who  sub- 
scribes to  the  capital  stock  of  a  corporation  solely  in  order  to 
enable  it  to  obtain  a  certificate  of  organization,  u^ider  an  agreement 
with  the  other  subscribers  that  he  is  not  to  be  liable  on  the  stock, 
and  is  not  to  be  required  to  pay  assessments,  is  not  liable  to  an 
assessment  thereon  as  against  the  other  subscribers  until  it  be- 
comes necessary  to  assess  it  in  order  to  pay  debts  of  the  cor- 
poration.^^ But  a  written  agreement  to  pay  assessments  on  the 
stock  contained  in  the  book  of  subscription  will  bind  the  signer, 
notwithstanding  a  verbal  understanding  or  agreement  that  some 
other  member  of  the  corporation  will  release  him  from  the  stock 
and  liability  thereon.^* 

5  Jewell  V.  Rock  River  Paper  s  Cork,  etc.  Ry.  Co.  v.  Cazenove, 
Co.,  101  111.  57.  10  Q.  B.  935. 

6  Chouteau  Ins.  Co.  v.  Floyd  lo  Newry,  etc.  Ry.  Co.  v.  Coombe, 
(1881),  74  Mo.  286.  3  Ex.  565;  Bublin,  etc.  Ry.  Co.  v. 

TMulllns   V.  North,  etc.  R.  Co.  Black,  22  L.  J.  Ex.  94;   s.  c.  Ex. 

(1875),  54  Ga.  580.  181. 

8  Cork,  etc.  Ry.  Co.  v.  Cazenove,  n  Christensen  v.  Eno,  1887)  106 

10  Q.  B,  935;   Leeds,  etc.  Ry.  Co.  N.  Y.  97. 

v.  Feamley,  4  Ex.  26;  London,  etc.  12  Winston  v.   Dorsett,   etc.   Co. 

Ry.    Co.    V.    McMlchael,    20    L.    J.  (1889),  129  111.  64. 

Ex.  97;  s.  c.  5  Ex.  114.  13  Topeka  Manuf'g  Co.  v.  Hale 

(1888),  39  Kan.  23. 
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§  332.  (e)  Bankruptcy  of  shareholders. — If  calls  were  made 
and  remained  unpaid  prior  to  the  bankruptcy  of  a  stockholder, 
undoubtedly  they  would  be  carried  by  his  discharge  in  bankruptcy, 
but  his  discharge  is  no  bar  to  an  action  for  an  instalment  subse- 
quently called  for,  the  unpaid  subscription  not  constituting  such  a 
debt  or  liability  as  is  provable  against  his  estate  in  bankruptcy.^* 
If,  however,  the  company  is  in  liquidation  at  the  time  of  his 
bankruptcy,  the  estimated  amount  of  future  calls' may  be  proved.^  ^ 
In  an  action  by  a  trustee  under  an  assignment  from  an  insolvent 
corporation  to  recover  an  assessment  on  its  stock,  a  finding  that 
defendant  never  subscribed  for  the  shares,  and  was  not  liable 
to  pay  the  assessment,  is  conclusive  in  defendant's  favor,  and  the 
question  of  the  effect  of  a  discharge  in  bankruptcy  is  wholly  im- 
material.^^ 

§  333-  (f)  Set-off  as  defense. — The  rule  is,  that  upon  insolv- 
ency of  the  corporation,  a  subscriber  cannot  set  up  a  set-off,  or 
counter  claim  in  a  creditor's  suit  to  enforce  payment  for  sub- 
scription.^' He  must  take  his  share  of  the  assets,  with  other  cor- 
porate creditors.^*  But  he  may  defend  by  a  set-off  or  counter 
claim,  where  the  suit  is  for  enforcement  of  the  subscription  for 
the  benefit  of  the  corporation  itself.^'  In  the  case  of  stock  issued 
as  fully  paid  up,  but  for  which  less  than  par  was  paid,  the 
holder  can  not  set  off  against  the  creditor  of  the  corporation  a 
debt  due  himself  from  the  corporation.^"  And  when  a  subscriber 
to  the  capital  stock  of  a  corporation  is  sought  to  be  held  on  a 
judgment  against  the  corporation  to  the  amount  of  his  unpaid 

1* Glenn  v.   Howard    (1886),   65  Morton,  L.  R.  5  Q.  B.  306;  37  L.  J. 

Md.  40.  Q.  B.   98;    South  Staffordshire  R. 

I'S  General      Discount      Co.      v.  Co.  v.  Burnside,  20  L.  J.  Ex.  120; 

Stokes,  35  L.  J.  C.  P.  25;   s.  c.  17  s.  c.  5  Ex.  129;  Anglo  Greek  Steam 

C.  B.  N.  S.  765;  s.  c.  5  New  Rep.  Navigation  Co.,  Ex  parte  Carralli. 

134;   In  re  Monmouthshire  Bank-  L.  R.  4  Ch.  174;   Ex  parte  King, 

ing  Co.,  Ex  parte  Nicholas,  21  L.  L.  R.  4  Eq.  566;  s.  c.  3  Ch.  10. 

J,  Q.  B.  64;  s.  c.  2  D.  M.  &  G.  271;  le  Glenn  v.  Sumner   (1889),  132 

Chappie's  Case,  4  DeG.  &  Sm.  400;  U.  S.  153. 

Ex  parte  Greenhills,    5    DeG.    &  it  Handley  v.  Stutz   (1891),  139, 

Sm.  599;    s.  c.  21  L.  J.  Ch.  733;  TJ.  s.  417;  Klllen  v.  Barnes  (1900), 

Financial     Corporation     v.     Law-  106   Wis.    546. 

rence,   17   W.   R.   854;     Parhury's  "Long  v.  Penn.  Ins.  Co.  (1847), 

Case,   30  L.   J.   Ch.    512;    Wyland  6  Pa.  St.  421. 

Steam  Fuel  Co.  v.  Street,  10  Ex.  i9Bansman  v.  Denny  (1896),  73 

849;    s.  c.   24  L.   J.  Ex.   208;    Ex  Ped.  Rep.  69. 

parte  Hastie,  38  L.  J.  Ch.  43,  233;  20  Boulton,     etc.     Co.    v.    Mills 

s.  c.  L.  R.  7  Eq.  3;  s.  c.  4  Ch.  274;  (1889),  78  Iowa,  460;    s.  c.  6  Ry 

Martin's    Patent    Anchor    Co.    v.  &  Corp.  L.  J.  417,  5  L.  R.  A.  649. 
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subscription,  he  can  not  set  off  against  that  judgment  what  the 
corporation  may  owe  him  for  services,  rent  of  property,  and  such 
hke  demands.''^  And  where  one  had  a  contract  with  a  corpora- 
tion to  build  its  works  for  a  certain  sum,  part  of  which  was 
to  be  paid  in  stock,  which  he,  like  other  stockholders,  was  to 
take  at  fifty  per  cent,  of  its  par  value,  and  a  judgment  creditor 
of  the  company  sought  to  subject  defendant  to  liability,  by  cred- 
itors' bill,  on  unpaid  stock  which  he  had  taken  in  pursuance  of  his 
contract  with  the  company,  it  was  held  that  the  creditor  was  not 
bound  by  the  contract  between  the  defendant  and  the  company, 
as  to  the  price  for  the  works,  and  that  only  to  the  extent  of  their 
reasonable  value,  could  he  recoup  himself  against  the  unpaid 
balance  on  the  par  value  of  the  stock.^^ 

§  334-  (g)  Statute  of  limitations  as  defense  to  contract  of 
subscription. — ^After  a  call  has  been  made,  rendering  the  sub- 
scription due  and  payable,  the  statute  of  limitations  begins  to 
run.  In  England  the  liability  for  calls  being  created  by  statute, 
the  limitation  thereon  is  twenty  years.^'  And  it  has  been  held 
in  this  country  that  stockholders  in  a  bank  can  not  oppose  the 
statute  of  limitations  to  the  claim  of  creditors  to  have  the  stock 
paid  up,  it  being  a  continuing  trust  and  confidence  to  which  the 

21  Singer  v.  Given,  61  Iowa,  93.  mitted  to  do  so,  his  claim  as   a 

In     Boulton,     etc.     Co.   v.    Mills  creditor   might  be   paid     in   full 

(1889),    78    Iowa,    460,   the   court  while  the  other    creditors  would 

said:   "In  Thomp.  Liab.  Stockh.  §  receive  only  a  part  of  the  amount 

S81,  it  is  said  that  a  'stockholder  due  them.  It  is  true  a  stockholder 

can  not,  in  a  proceeding  against  has   a  right  to  deal  with  a  cor- 

him  by  or  on  behalf  of  a  creditor  ,  poration   the  same  as  any  other 

or  creditors,  set  off  a  debt  due  to  person,  and,  if  sued  by  the  corpor- 

him  by  the  corporation.'  An  exam-  tion  for  unpaid  instalments  on  his 

ination  of  the  authorities  cited  in  stock,  he  may  have  the  right  to  set 

support  of  the  respective  views  of  off  debts  due  to  him  from  the  cor- 

these  text-writers  has  led  us  to  the  poration.  But  as  against  the  claim 

conclusion  that  we  ought  not  to  of  a  mere  creditor,  who  has  the 

overrule  the  case  of  Singer  v.  Giv-  right  to  demand  that  the  capital 

en,  61  Iowa,  93.     It  is  a  fundamen-  stock  shall  be  kept  unimpaired  for 

tal  principle  that  the  capital  stock  the  payment  of  creditors,  it  is  ap- 

of  a  corporation  is  in  the  nature  parent  that  the  rights  of  the  par- 

of  trust  property  held  for  the  ben-  ties  are  quite  different.     The  debt 

efit  of  creditors.    As  there  is  or-  due  to  a  stockholder  ought  not  to 

dinarily  no  individual  liability  of  be  held  as  superior  to  the  claims 

the  stockholder  in  excess  of  his  of  creditors." 

obligation  to  pay  in  full  for  his  22  shickle  v.  Watts    (1888),    94 

stock,  it  appears  to  us  manifestly  Mo.  410. 

unjust  to  allow  him  to  set  off  his  23  Cork,  etc.  Ry.  Co.  v.  Goode,  22 

claim   as   a   creditor   against  his  L.  J.  C.  P.  193;  s.  c.  13  C.  B.  826. 
liability  as  a  stockholder.    If  per- 
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statute  has  no  application.^*  In  any  case  a  right  of.  action  to  re- 
cover instalments  of  a  subscription  to  corporate  stock,  does  not 
accrue  until  a  call  is  made,  and  the  statute  of  limitations  does 
not  begin  to  run  until  that  time,  or  until  the  corporation  has 
ceased  to  be  a  going  concern.^°  And  in  Pennsylvania  the  rule 
is,  that  although  the  statute  does  not  begin  to  run  against  a  sub- 
scription until  a  call  has  been  made,  yet  the  call  must  have 
been  made  within  six  years,  or  the  delay  satisfactorily  accounted 
for,  or  else  a  recovery  on  the  subscription  is  barred.^^  But  the 
rule  best  supported  is,  that  the  statute  begins  to  run  only  after 
a  call  has  been  made,  and  is  due.^^  And  when  the  statute  is  a 
bar  against  the  corporation,  it  is  also  a  bar  against  corporate  cred- 
itors.^^ But  a  receiver  having  been  appointed  to  take  charge  of  the 
afifairs  of  an  insolvent  insurance  company  upon  a  proceeding  in- 
stituted by  creditors,  and  the  court  having  been  petitioned  to  assess 
the  stockholders  upon  their  unpaid  stock,  and  having  assessed 
them  and  authorized  the  receiver  to  sue  for  the  recovery  of  such 
assessment,  it  has  been  held  that  a  stockholder  was  not  made  a 
party  to  these  proceedings  by  the  mere  publication  and  mailing 
of  notices  of  the  petition  for  an  assessment,  in  accordance  with  an 
order  of  the  court  to  that  eflfect,  and  that  one  .who  did  not  receive 
notice  was  not  bound  by  the  order  making  an  assessment.^'  The 
fact  that  the  court  in  which  the  suit  was  originally  brought  ordered 
an  assessment  for  only  part  of  the  unpaid  subscriptions,  without 
expressly  reserving  the  right  to  call  for  the  balance,  do6s  not 
prevent  a  court  of  competent  jurisdiction,  to  which  the  cause  is 
afterwards  removed,  from  making  a  call.^"    An  assessment  made 

2*Payiie  V.  Bullard,  23  Miss.  88;  ers,  32  Pa.   St.   22;    s.   c.  72  Am. 

s.  c.  55  Am.  Dec.  74.  Dec.   770;    McCully  v.   Pittsburgh 

25  Gibson  v.   Columbia,  etc.  Co.  R.  Co.  32  Pa.  St.  25;   Pittsburgh, 

(1868),  18  Ohio  St.  396;  Scovill  v.  etc.  R.  qo.  V.  Graham,  36  Pa.  St. 

Thayer  (1881),  105  U.  S.  143,  155;  77. 

Curry  v.  Woodward,  53  Ala.  371;  27  Glenn  v.  Marbury  (1892),  145 

Harmon  v.   Page,     62   Cal.     448;-  V.   S.  499;    Fitzgerald's  Estate  v. 

Glenn   v.    Saxton,     68     Cal.    353;  Union  Savings  Bank  (Neb.  1902), 

Glenn  v.  Williams  (1883),  60  Md.  90  N.  W.  Rep.  994.' 

93;  Payne  V.  BuUard,  23  Miss.  83;  28  Stephenson   v.   Ware    (1872), 

s.  c.  55  Am.  Dec.  74;    Thompson  45  Cal.  503;  Hamilton  v.  Clarion, 

v.  Reno  Sav.  Bank,  19  Nev.  171;  etc.  R.  R.   (1891),  144  Pa.  St.  34. 

s.  c.  3  Am.  St.  Rep.  881;  Allibone  29  Lamar  Ins.  Co.  v.  Gulick,  102 

V.  Hayes,  45  Pa.  St.  48;   Glenn  v.  111.  41. 

Dorsheimer,  23  Fed.  Rep.  695;  s.  c.  so  Glenn  v.  Liggett   (1890),   135 

24  Fed.  Rep.  536;  Glenn  v.  Priest,  U.  S.  533;  s.  c.  8  Ry.  &  Corp.  L.  J. 

28  Fed.  Rep.  907.  52. 

28  Pittsburgh,  etc.  R.  Co.  v.  By- 
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by  a  receiver  pursuant  to  an  ex  parte  order  of  the  court,  is  not 
conclusive  upon  a  stockliblder,  but  may  be  questioned  by  him 
upon  special  statutory  provisions  in  an  action  to  recover  it.'^  In 
the  case  of  a  call  by  the  court,  no  previous  call  having  been  made 
by  the  corporation,  the  statute  of  limitations  does  not  begin  to 
run  against  the  stockholder's  liability  on  his  subscription  until 
the  date  of  the  decree  ordering  the  assessment.^^     For,  as  be- 


■51  Cuykendall  v.  Corning  (1882), 
88  N.  Y.  129;  Walker  v.  Grain,  17 
Barb.  128,  and  Story  v.  Furman, 
2r,  N.  Y.  215,  distinguished  Hurd 
V.  Tallman,  60  Barb.  272,  limited 
New  York  Laws  1852,  ch.  361,  and 
1853,  ch.  179, — as  to  manufactur- 
ing corporations  in  Herkimer  and 
Cayuga  counties, — does  not  affect 
the  liability  of  stockholders  of  cor- 
porations formed  under  laws  1848, 
ch.  40.  Hence  a  receiver  appoin- 
ted in  proceedings  under  said  laws 
of  1852,  and  1853,  can  enforce  no 
greater  liability  than  that  imposed 
by  the  law  of  1848.  He  can  not 
maintain  an  action  against  a 
stockholder  to  recover  a  general 
assessment,  based  on  the  com- 
pany's entire  indebtedness.  And 
if  the  company,  in  contemplation 
of  insolvency,  has  made  prefer- 
ences, neither  the  trustees  nor  the 
receiver  can  under  the  proviso,  in 
the  law  of  1853,  exercise  the  pow- 
ers conferred  by  the  law  of  1852. 
In  an  action  against  a  stockholder 
to  recover  an  assessment,  it  tnay 
be  shown  that  the  corporation,  or 
its  trustees,  violated  this  condi- 
tion. Cuykendall  v.  Coming,  88 
N.  Y.  129. 

32  Hawkins  v.  Glenn  (1889),  131 
U.  S.  319;  Glenn  v.  Liggett  C1890), 
135  U.  S.  533;  s.  c.  8  Ry  &  Corp. 
L.  J.  52;  Lehman  v.  Glenn  (Ala. 
1889),  6  So.  Rep.  44;  Glenn  v. 
Foote,  36  Fed.  Rep.  824;  Glenn  v. 
Semple,  80  Ala.  159;  Glenn  v.  Wil- 
liams, 60  Md.  95;  Vanderwerken  v. 
Glenn  (1888),  85  Va.  9;  Glenn  v. 
Howard  (1889),  81  Ga.  383;  s.  c. 
6  Ry.  &  Corp.  L.  J.  197.  In  the 
last  case  it  was  said:  "We  are 
aware  that  there  is  a  decision  to 


the  contrary  by  Judge  Brewer,  of 
the  United  States  circuit,  Glenn  v. 
Dorsheimer,  23  Fed.  Rep.  695,  In 
which  it  was  held  that  where  an 
insolvent  corporation  ceases  to  do 
business  and  assigns  all  its  prop- 
erty, including  unpaid  stock  sub- 
scriptions to  trustees  for  the  ben- 
efit of  its  creditors,  the  liability 
of  its  stockholders  at  once  becomes 
absolute,  and  the  statute  of  lim- 
itation begins  to  run  in  their 
favor  and  against  such  creditors 
and  trustees  immediately.  And 
this  Is  the  only  decision  to  the 
contrary  that  we  have  been  able  to 
find  directly  upon  the  question. 
Other  cases  have  been  referred  to 
by  learned  counsel  who  argued  the 
case,  which  seem  to  look  in  that 
direction — and  I  must  say  for  my- 
self that  there  is  a  great  deal 
of  reason  In  favor  of  the  decision 
of  Judge  Brewer;  but  the  weight 
of  authority  is  unquestionably 
against  the  ruling  of  the  court  be- 
low in  this  case." 

County  of  Morgan  v.  Allen,  103 
U.  S.  498;  Hawkins  v.  Glenn 
(1889),  131  U.  S.  319;  Glenn  v. 
Liggett  (1890),  135  U.  S.  533;  s.  c. 
8  Ry.  &  Corp.  L.  J.  52,  In  which 
case  the  court  said:  "We  are  of 
opinion  that  the  judgment  in  favor 
of  Liggett  must  be  reversed.  The 
decisions  of  the  circuit  court  were 
made  before  the  case  of  Hawkins 
V.  Glenn,  131  U.  S.  319,  was  de- 
cided by  this  court,  on  the  13th 
of  May  1889.  All  the  points  urged 
on  the  part  of  the  defendant  In 
the  present  case  were  fully  ar- 
gued, considered  and  decided  by 
this  court  in  Hawkins  &  Glenn, 
131     U.     S.     319.    The     syllabus 
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tween  the  stockholder  and  the  corporation,  it  does  not  lie  in  the 
mouth  of  the  stockholder  to  say,  in  response  to  the  attempt  to 
collect  his  subscription  for  the  payment  of  creditors,  that  the 
claim  is  barred  because  the  company  did  not  discharge  its  cor- 
porate duty  in  respect  to  its  creditors  earlier.  Although  the 
occurrence  of  the  necessity  of  resorting  to  unpaid  stock  may  be 
said  to  fix  the  liability  of  the  subscriber  to  respond,  he  can  not 
be  allowed  to  insist  that  the  amount  required  to  discharge  him  be- 
came instantly  payable,  though  unascertained,  and  though  there 
was  no  request  or  its  equivalent  for  payment.^^  The  law  of  the 
State  creating  the  corporation  governs  the  rights  of  its  stock- 
holders and  creditors,  and  the  statute  of  another  State,  prescribing 
a  different  period  of  limitation,  can  have  no  application  to  an  ac- 
tion brought  in  that  State  to  enforce  the  decree  ordering  the  assess- 
ment.'* Where  a  subscription  is  payable  at  once,  without  necessity 


of  that  case  correctly  em- 
bodies the  rulings  of  this  court  in 
these  words :  'In  the  absence  of 
fraud,  stockholders  are  bound  by 
a  decree  against  their  corporation 
in  respect  to  corporate  matters, 
and  such  a  decree  is  not  open  to 
collateral  attack.  Statutes  of  lim- 
itation do  not  commence  to  run  as 
against  subscriptions  to  stock, 
payable  as  called  for,  until  a  call 
or  ■  its  equivalent  has  been  had ; 
and  subscribers  can  not  object, 
when  an  assessment  to  pay  debts 
has  been  made,  that  the  corporate 
duty  in  this  regard  had  not  been 
earlier  discharged.  Rules  appli- 
cable to  a  going  corporation  re- 
main applicable,  notwithstanding 
it  may  have  become  insolvent  and 
ceased  to  carry  on  its  operations, 
where,  as  in  this  case,  it  continues 
in  the  possession  and  exercise  of 
all  corporate  powers  essential  to 
the  collection  of  debts,  the  enforce- 
ment of  liabilities  and  the  applica- 
tion of  assets  to  the  payment  of 
creditors." "  Tide  infra,  note  34. 
33  Glenn  v.  Liggett  (1890),  135 
r.  S.  533;  s.  c.  8  Ry.  &  Corp.  L. 
J.  52.  And  here  there  was  a  deed 
of  trust  made  by  the  debtor  cor- 
poration for  the  benefit  of  its  cred- 
itors, and  it  has  been  often  ruled 
in  Virginia  that  the  lien  of  such 


a  trust  deed  is  not  barred  by  any 
period  short  of  that  sufficient  to 
raise  a  presumption  of  payment. 
Smith  V.  Railroad  Co.,  33  Graft. 
617;  Bowie  v.  Society,  75  Va.  300; 
Hamilton  v.  Glenn  (1889),  85  Va. 
901.  This  deed  was  not  only  up- 
held and  enforced  by  the  decree 
of  December  14,  1880,  but  also  the 
power  of  the  substituted  trustee 
to  collect  the  assessment  by  suit 
in  his  own  name  was  declared  by 
the  court  of  appeals  of  Virginia  in 
Lewis  V.  Glenn  (1888),  84  Va.  947. 
See,  also.  Railroad  Co.  v.  Glenn, 
28  Md.  287.  By  the  deed  the  sub- 
scriptions, so  far  as  uncalled  for, 
passed  to  the  trustees,  .and  the 
creditors  were  limited  to  the  relief 
which  could  be  afforded  under  it, 
while  the  stockholders  could  be 
subjected  only.'  to  equality  of  as- 
sessment; and,  as  the  trustees 
could  not  collect  except  upon  call, 
and  had  therbselves  no  power  to 
make  one,  rendering  resort  to  the 
president  and  directors  necessary, 
or,  failing  their  action,  then  to  the 
courts,  it  is  clear  that  the  statute 
of  limitation  could  not  commence 
to  run  until  after  the  call  was 
made. 

34 Glenn  v.  Liggett  (1890),  135 
U.  S.  533;  ^.  c.  8  Ry.  &.  Corp.  L. 
J.  52.     Vide  supra,  note  32. 
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for  call,  the  statute  begins  to  run  at  once,  or  if  payable  upon  a  day 
certain,  it  begins  to  run  from  that  day.'^  But  when  it  is  payable 
only  upon  a  call  or  assessment,  the  statute  does  not  begin  to  run 
until  such  call  or  assessment  is  made  and  is  due,'"  and  then  begins 
to  run  against  that  particular  call  or  assessment  only.'''  Where 
the  statute  is  a  bar  against  the  corporation  it  is  likewise  a  bar 
against  the  corporate  creditors.''  Under  statute  in  New  York 
the  statute  of  limitations  runs  against  a  creditor  from  the  date 
of  his  judgment."  The  effect  of  a  forfeiture  or  sale  of  his  stock 
for  non-payment,  is  to  extinguish  the  holder's  rights  as  a  stock- 
holder in  the  corporation,*"  and  he  is  not  afterwards  subject  to 
any  statutory  liability  to  the  corporation  or  its  creditors  in  case 
of  its  insolvency .^"^  The  statutory  power  in  such  case  to  sell  the 
stock  is,  as  in  case  of  any  other  security  for  a  contract  debt,  and 
the  corporation  may  maintain  an  action  against  the  delinquent 
stockholder  to  recover  whatever  deficiency  may  be  left  due  upon 
the  sale.*^  There  is  some  conflict  of  authority  as  to  the  timx- 
when  the  statute  of  limitations  begins  to  run  upon  contracts  .of 
subscription  to  the  capital  stock  of  corporations.  There  is  one 
line  of  cases  holding  that  some  adverse  action  on  the  part  of 
the  company  or  of  the  representative  of  its  creditors,  such  as  a 
pall  by  the  directors  or  by  the  assignee  under  authority  of  court, 
is  necessary  to  set  the  statute  in  motion.*'     A  second  line  of  cases 

35  Curry  v.  "Woodward,  53  Ala.  155;  Van  Hook  v.  Whitlock,  3 
371;  Hamilton  v.  Clarion,  etc.  Co.,  Paige  Ch.  (N.  Y.)  409;  s,  c.  26 
144  Pa.  St.  34.  Wend.  43;   s.  c.  37  Am.  Dec.  24G; 

36  New  Albany,  etc.  v.  McCor-  Nimmo  v.  Walker,  14  La.  Ann. 
mick,  10  Ind.  499,  71  Am.  Dec.  337.  581;    Salsbury  v.   Black,   6   Harr. 

37  Glenn  v.  Marbury,  145  U.  S.  &  J.  (Md.)  293;  Quigg  v.  Kitt- 
499;  New  England,  etc.  Co.  v.  ridge,  18  N.  H.  137;  Slnkler  v. 
Haynes,  71  Vt.  306,  76  Am.  St.  Indiana,  etc.  Turnpike  Co.,  3  Pa. 
Rep.  771.                                 .  St.     149;     Walter    v.    Walter,     1 

38  Stephenson  v.  Wara  (1872),  Whart.  (Pa.)  292;  Thompson  v. 
45  Cal.  110;  Hamilton  v.  Clarion,  Reno  Savings  Bank  (1885),  19 
etc.  Co.  (1891),  144  Pa.  St.  34.,  Nev.  171;  s.  c.  3  Am.  St.  Rep.  881, 

39  christensen  v.  Quintard  where  the  court  said:  "It  was  a 
(1885),  36  Hun,  334.  continuing    liability    of    the    sub- 

io  Germantown,  etc.  Co.  v.  Pit-  scribers,  which  neither  the  indulg- 

ler,   60  Pa.  St.  124,  100  Am.  Dec.  ence  of  the  trustee  nor  mere  lapse 

546.  of  time  could  defeat.     The  statute 

"  Mills  V.  Stewart,  41  N.  Y.  384.  of  limitation  is  not  available  as 

Mandel  v.  Swan,  etc.  Co.,  154  111.  a  defense,  because  it  has  not  been 

177,  45  Am.  St.  Rep.  124.  set  In  motion  by  any  adverse  ac- 

*2  Merrimao  Min.  Ca  v.  Bagley,  tion,  such  as  a  call  by  the  corpora- 

14   Mich.   501.  tion  upon  appellant  to  pay  his  sub- 

<3  Scovill  V.   Thayer,  105   U.   S.  scription;"     Western    R.    Co.    v. 
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holds  that  an  act  of -insolvency  on  the  part  of  the  company  rendeis 
the  obligation  of  the  subscribers  to  pay  absolute  and  that,  accord- 
ingly, the  statute  begins  to  run  from  that  time.**  A  third  line 
of  authorities  holds  vthat  if  a  call  be  not  made  within  the  time 
barring  action  upon  contracts  of  like  character,  the  company  is 
to  be  presumed  to  have  abandoned  the  contract. ^^  These  lines 
of  authorities  are  not  to  be  confounded  with  cases  in  which 
creditors  of  the  company  seek  to  enforce  the  personal  liability  of 
shareholders  under  the  statutes  which  in  some  States  impose  this 
additional  liability  upon  them.  The  former  is  a  liability 
ex  contractu,  while  the  latter  is  one  created  by  law,  and,  in  respect 
of  the  time  of  accrual,  depends  upon  the  wording  of  the  several 
statutes  under  which  it  exists.*^     It  was  held  that  where  an  in- 


Avery,  64  N.  C.  489;  Curry  v. 
Woodward,  53  Ala.  376;  Taggart 
V.  Western  Maryland  R.  Co.,  24 
Md.  563.  Cf.  Appeal  of  Mack  (Pa. 
1886),  7  Atlan.  Rep.  481,  not  offl- 
clally  reported.  Ace.  The  "Glenn 
Cases"  of  Georgia,  Virginia,  Mary- 
land and  Alabama,  cited,  supra. 
In  this  line  of  cases  the  statute 
is  considered  as  running  from 
the  time  the  call  Is  due  and  pay- 
able. Curry  v.  Woodward,  53  Ala. 
3J6;  Glenn  v.  Williams,  60  Md.  93; 
Baltimore,  etc.  Turnpike  Co.  v. 
Barnes,  6  Harr.  &  J.  57. 

■4*  Glenn  v.  Dorsheimer,  23  Fed. 
Rep.  695;  s.  c.  24  Fed  Rep.  536, 
where  It  is  said  that  the  statute 
begins  to  run  within  a  reasonable 
time  after  an  assignment  for  the 
benefit  of  creditors.  In  Pennsyl- 
vania it  begins  to  run  upon  a 
subscription  to  the  capital  stock 
of  a  corporation  which  afterwards 
becomes  insolvent.  From  the  date 
of  its  assignment  for  the  benefit 
of  creditors,  and  not  from 
the  time  of  a  call  for  the  unpaid 
balance  of  such  subscription. 
Franklin  Sav.  Bank  v.  Bridges, 
(Pa.  1887),  8  Atlan.  Rep.  611. 

45  Where  a  condition  precedent 
to  bringing  action  exists,  as  where 
a  call  is  a  condition  precedent  to 
bringing  action  on  subspription, 
the  condition  must  be  performed 


within  a  reasonable  time,  and  cer- 
tainly not  after  the  period  within 
which  an  action  could  be  main- 
tained. Morrison  v.  Mullin,  34  Pa. 
St.  17;  Girard  Bank  v.  Bank  of 
Penn  Township,  39  Pa.  St.  102; 
.  Allibone  v.  Hagar,  46  Pa.  St.  54; 
Bhines  v.  Evans,  65  Pa.  St.  195; 
Robinson  v.  Pittsburgh,  etc.  R. 
Co.,  32  Pa.  St.  334.  "We  hold, 
therefore,  that  the  company  were 
bound  to  demand  payment  of  the 
subscription  within  six  months 
from  its  date — or  at  least,  to  call 
in  an  instalment  within  that  pe- 
riod. And  this  in  strict  analogy 
to  the  statute;  for,  whether  the  de- 
mand be  an  essential  preliminary 
to  the  action  or  not,  it  is  beyond 
question  one  of  the  remedies  given 
to  the  company  upon  the  con- 
tract. The  statute  in  terms  bars 
only  the  action.  But  we  ground 
a  presumption  on  the  statute,  that 
a  party  who  did  not  employ  the 
other  means  afforded  for  enforcing 
the  contract  within  the  period  of 
the  statute  meant  to  abandon  the 
contract.  After  that  period  de- 
mand could  not  be  made  with  ef- 
fect. Pittsburgh  &  Connellsville 
K.  Co.  v.  Byers  fl858),  32  P".  p+. 
22;  s.  c.  72  Am.  Dec.  770,  772.  Of. 
Custar  V.  Titusville  G.  &  W.  Co., 
63  Pa.  St.  387. 
4s  Thus     the    cause    of    action 
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solvent  corporation  ceases  to  do  business  and  assigns"  all  its  prop- 
erty, including  unpaid  stock  subscriptions,  the  liability  of  its 
stockholders  at  once  becomes  absolute,  and  the  statute  of  limita- 
tions begins  to  run  in  their  favor.*^  But  is  is  held  in 
Georgia   that   the    statute   does   not   begin   {o   run    against   the 


against  the  stockholders  of  a  cor- 
poration by  creditors,  to  enforce 
the  stockholder's  individual  liabil- 
ity under  the  Alabama  statute, 
does  not  accrue  until  dissolution, 
and  the  statute  of  limitations  then 
begins  to  run.  McDonnell  -v.  Ala- 
bama Gold  Life  Ins.  Co.  (1889), 
85  Ala.  401.  Ace.  Garesche  v. 
Lewis,  9  Mo.  197.  Under  another 
statute  it  is  held  that  in  a  suit 
to  collect  a  judgment  against  an 
insolvent  corporation  from  a 
stockholder  thereof,  the  statute  of 
limitations  does  not  commence  to 
run  against  the  judgment  creditor 
and  in  favor  of  the  stockholder 
until  the  entry  of  the  judgment. 
Powell  v.  Oregonian  Ry.  Co. 
(1889),  38  Fed.  Rep.  187.  In  a 
California  case  the  defendants 
were  sued  as  stockholders  for  an 
indebtedness  contracted  by  a  com- 
pany. Code  Civil  Proc.  Cal.  §  359, 
limits  the  time  for  bringing  such 
an  action  to  three  years  after  the 
discovery  by  the  aggrieved  party 
of  the  facts  upon  which  the  liabil- 
ity was  created.  And  it  was  held 
that  if  the  plaintiffs  desired  to 
rely  on  the  stockholders  it  was  in- 
cumbent upon  them  to  examine 
the  books  of  the  company  to  dis- 
cover how  the  stock  stood,  and 
that,  as  the  books  of  the  company 
were  open  to  inspection  by  the 
plaintiffs,  they  would '  be  charged 
with  that  knowledge  which  could 
have  been  ascertained  by  such  in- 
quiry, and  that  the  time  com- 
menced to  run  when  the  debt  was 
incurred.  The  liability  of  a  stock- 
holder for  a  debt  of  a  corporation 
is  a  liability  "created  by  law,"  re- 
ferred to  in  Code  Civy  Proc.  Cal. 
§  359,  which  enacts  that  an  action 
to  enforce  a  liability  created  by 
law  must  be  brought  within  three 


years  after  the  discovery  of  the 
facts  upon  which  the  liability 
was  created.  Moore  v.  Boyd 
(1887),  74  Cal.  .  167.  Sometimes 
there  is  a  provision  that  the  ac- 
tion must  have  been  commenced 
by  the  creditors  against  the  cor- 
poration within  a  given  limited 
time  after  the  maturity  of  the 
debt,  in  order  to  hold  the  share- 
owner  on  his  statutory  liability. 
New  York  laws  of  1848,  ch.  40, 
§  24;  Shellington  v.  Howland 
(1873),  53  N.  Y.  371;  Birmingham 
National  Bank  v.  Mosser  (1878), 
14  Hun,  605;  Lindsley  v.  Simonds, 
2  Abb.  Prac.  (N.  S.)  69.  Gf.  State 
Savings  Association  v.  Kellogg 
(1873),  52  Mo.  583.  But  failure 
to  sue  a  corporation  organized  un- 
der New  York  laws  of  1848,  ch. 
40,  within  one  year  after  the  debt 
becomes  due,  as  required  by  sec- 
tion 24  of  that  act,  to  entitle  the 
creditor  to  sue  the  stockfiorders, 
under  section  10,  on  their  unpaid 
subscriptions,  is  excused  by  the 
dissolution  of  the  corporation 
within  the  year  after  the  debt  be- 
comes due.  Arnot  v.  Sage  (1889), 
5  N.  Y.  Supp.  447.  The  charter  of 
a  manufacturing  and  mining  cor- 
poration made  the  stockholders 
liable  for  'debts  of  the  corporation 
payable  in  one  year  from  the  time 
when  they  should  be  contracted, 
if  sued  against  the  corporation 
within  a  year.  Notes  were  given 
by  the  corporation,  and  paid  as 
they  matured,  by  giving  new 
notes,  and  it  was  held  that  the 
year  began  to  run  from  the  matur- 
ity of  the  original  notes,  not  from 
the  maturity  of  the  substituted 
notes.  Union  Bank  v.  Wando 
Mining  &  Manuf.  Co.,  17  S.  C.  339. 
i^  Glenn  v.  Dorsheimer,  23  Fed. 
Rep.  695,  per  Brewer,  J. 
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assignee  until  a  call  has  been  made  by  him,  either  under  a  power 
conferred  upon  him  in  the  deed  of  assignment  or  under  a  decree 
,  of  a  court  of  equity.*^  The  Supreme  Court  of  Virginia,  in  a 
similar  suit,  involving  the  same  question,  held  that  the  statute 
did  not  begin  to  run  until  after  the  call  was  made  under  the 
decree  above  referred  to.*"  The  Supreme  Court  of  Maryland, 
when  the  question  came  before  it,  held  to  the  same  effect.^"  And 
the  Supreme  Court  of  Alabama,  in  a  case  involving  the  same 
question,  likewise  held  that  the  statute  of  limitations  did  not 
begin  to  run  until  the  call  was  made.^^  When  the  statute  of 
limitations  has  barred  an  action  upon  the  contract  by  the  cor- 
poration, the  creditors  are  likewise  barred  from  enforcing  pay- 
ment of  subscription.*^^  But  this  is  not  the  rule  as  to  the  statutory 
liability.  The  shareholders  are  not,  however,  to  be  charged  with 
the  payment  of  debts  due  to  the  corporate  creditors  who  neglect 
to  appear  and  prove  their  claims. ^^ 

Equity  generally  will  folloiv  the  law. — Equity  generally  will 
follow  the  law  in  applying  the  statute  of  limitations  to  subscrip- 
tions of  stock,  but  not  when  it  would  "have  a  manifestly  inequitable 
and  unjust  operation."^*     Thus  where  a  party  bought  stock  of  a 


48  Glena  v.  Howard  (1889),  81 
Ga.  383;  s.  c.  12  Am.  St.  Rep.  318, 
where  commenting  upon  Judge 
Brewer's  decision  in  the  case 
above  cited,  the  court  said:  "This 
is  the  only  decision  to  the  contrary 
that  we  have  been  able  to  find 
directly  upon  the  question.  Other 
cases  hare  been  referred  to  by 
learned  counsel  who  argued  the 
case,  which  seem  to  look  in  that 
direction;  and  I  must  say  for  my- 
self that  there  is  a  great  deal  of 
reason  in  favor  of  the  decision  of 
Judge  Brewer;  but  the  weight 
of  authority  is  unquestionably 
against  the  ruling  of  the  court  be- 
low in  this  case."  In  a  suit 
brought  by  a  stockholder,  against 
the  corporation,  seeking  an  in- 
junction to  prevent  waste,  and 
asking  for  a  receiver,  a  receiver 
was  appointed,  and  the  order  con- 
tained these  words:  "And,  if 
there  shall  be  any  sums  due  upon 
the  shares  of  the  capital  stock  of 
said  company,    the  said    receiver 


will  proceed  to  collect  and  recover 
the  same,  unless  the  persons  from 
whom  the  said  sums  may  be  due 
shall  be  wholly  insolvent,  and  for 
this  purpose  may  prosecute  ac- 
tions," etc.  It  was  held  that  the 
authority  intended  to  be  conferred 
was  merely  to  bring  suit  in  case 
the  court  should  levy  an  assess- 
ment, and  that  the  order  of  itself 
did  not  amount  to  a  call,  from 
which  prescription  would  begin  to 
run.  Glenn  v.  Macon  (1887),  32 
Fed.  Rep.  7. 

*9  Vanderwerken  v.  Glenn,  85 
Va.  9,  6  S.  E.  806. 

60  Glenn  v.  Williams,  60  Md.  95. 

61  Glenn  v.  Semple,  80  Ala.  159 ; 
s.  c.  60  Am.  Rep.  92. 

52  Stephenson  v.  Ware,  45  Cal. 
110., 

53  Richmond  V.  Irons,  121  U.  S. 
27. 

6*Duffleld  V.  Barnum  Wire  & 
Iron  Works  (1887),  64  Mich.  293; 
Terry  v.  Bank  of  Cape  Fear,  20 
Fed.  Rep.  777-;   Scovill  v.  Thayer, 
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corporation,  relying  in  good  faith  upon  false  and  fraudulent  state- 
ments of  its  officers,  and  afterwards  attended  meetings  of  stock- 
holders, by  proxy  and  in  person,  and  voted  to  increase  the  capital, 
and  received  a  dividend,  and  approved  the  action  of  the  directors, 
not  discovering  the  fraud,  or  commencing  proceedings  to  rescind 
his  purchase  till  the  company  had  become  insolvent  and  attach- 
ments had  been  filed  against  it,  and  then  tendered  back  his  dividend 
and  brought  action  for  his  purchase  money  just  before  an  assign- 
ment was  made  for  the  benefit  of  the  corporate  creditors,  he  was 
held  to  be  estopped  from  recovery  by  his  conduct  and  laches,  by 
reason  of  which  the  rights  of  the  creditors  represented  by  the 
assignee  and  receiver  became  superior  to  his.^°  But  a  subscription 
to  stock  which  has  been  obtained  by  fraudulent  representations 
on  the  part  of  the  promoters  of  the  corporation,  who  afterwards 
became  directors  thereof,  may  be  annulled  by  the  subscriber,  if  he 
rescinds  promptly  and  before  the  rights  of  creditors  or  subsequent 
stockholders  have  accrued.'**  Where  a  subscription  to  the  stock 
of  a  manufacturing  corporation  is  claimed  to  have  been  obtained 
by  false  representations,  and  a  resolution  is  passed  by  the  board 
of  directors  cancelling  the  subscription,  and  under  the  resolution 
the  subscribers  return  to  the  company  their  stock  certificates, 
four  years'  acquiescence  by  the  corporation  in  the  action  of  the 
board,  operates  as  a  ratification  thereof,  even  though  it  was 
ultra  vires.^''  The  statute  of  limitations  does  not  begin  to  run 
against  the  creditors'  right  to  object  to  an  issue  of  stock  below 
par,  until  they  have  brought  suit  against  the  corporation  upon  the 
debts  owing  them*  and  have  recovered  judgment.^"  A  subscriber 
who  has  availed  himself  of  the  statute,  even  as  to  a  part  of  his 

105  tr.  S.  143,  155.  In  Payne  v.  upon  which  it  was  issued  have 
Bullard,  23  iMss.  88;  s.  c.  55  Am.  been  fulfilled,  and  then,  on  the  in- 
Dee.  74,  the  statute  was  declared  solvency  of  the  company,  assert 
to  have  no  application  in  equitable  the  invalidity  of  the  stock  and 
actions  to  enforce  payment  of  sub-  recover  back  his  money.  Bard  v. 
scriptlons;  so  also  in  Hightower  v.  Banigan  (1889);  39  Fed.  Rep.  13. 
Thornton,  8  Ga.  486;  s.  c.  52  Am.  Contra,  Bank  of  United  States  v. 
Dec.  412.  A  purchaser  of  prefer-  Dallam,  4  Dana,  574. 
red  stock  issued  without  express  ^s  DuflSeld  v.  Barnum  Wire  & 
statutory  authority,  who  volun-  Iron  Works  (1887),  64  Mich.  293. 
tarily  subscribed  and  paid  for  it  ooMcDermott  v.  Harrison,  9  N. 
for  the  purpose  ot  promoting  the  Y.  Supp.  184. 
scheme  under  which  it  was  issued,  <"  McDermott  v.  Harrison,  9  N. 
and  who  was  a  promoter  of  the  Y.  Supp.  184. 
scheme,  can  not  hold  it  for  twenty-  ss  Christensen  v.  Quintard,  36 
eight  months  after  the  conditions  Hun,  334. 
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subscription,  can  not,  without  payment,  claim  a  certificate  of  stock ; 
for  the  statute  of  limitations,  although  it  bars  the  remedy,  does  not 
pay  the  debt.^*  The  Wisconsin  statute,  which  prohibits  any  action 
from  being  maintained  against  a  corporation  after  its  dissolution, 
or  against  its  stockholders  after  the  expiration  of  three  years  from 
the  date  of  an  assignment  made  by  it  for  the  benefit  of  creditor;:, 
is  limited  to  cases  where  the  corporation  expires  by  its  own 
limitation,  or  is  dissolved  voluntarily,  or  is  annulled  by  forfeiture 
or  otherwise,  and  does  not  apply  to  cases  where  the  corporation 
has  simply  ceased  to  do  business  for  want  of  funds."" 

§  335-  '  Assessments  upon  shareholders. — The  word  assess- 
ment, when  used  in  reference  to  members  of  companies  having 
capital  stock,  more  properly  refers  to  amounts  levied  upon  share- 
holders after  their  subscriptions  have  been  fully  paid.*^  It  was 
always  a  principle  of  the  law  of  stock  corporations,  that  the 
holder  of  stock,  whose  par  value  is  paid,  is  not  liable  to  any  addi- 
tional payment,  unless  the  charter  or  other  statute  provides  other- 
wise."^ "Where  stockholders  voluntarily  assess  themselves,  to 
relieve  the  corporation  from  pecuniary  embarrassment,  or  for  the 
betterment  of  their  stock,  whatever  may  be  the  occasion  of  the 
assessment,  the  advances  thus  made  are  not  debts  against,  but 
assets  of,  the  corporation."  "^  In  New  York  and  in  New  England 
the  statutes  authorize  the  organization  of  corporations  with  either 
limited  or  unlimited  liability  at  the  option  of  the  incorporators. 

Limited  liability  is  the  feature  that  distinguishes  a  corporation 
from  a  partnership.  Statutory  authority  for  additional  assess- 
ment  upon   stock   already  paid   up,   is   unconstitutional.®*     The 

59  Johnson  v.  Albany,  etc.  R.  Co.,  dividual  stockholders,    where    an 

54  N.  Y.  416,  426.  assessment    was    made   upon    the 

00  Sleeper  v.  Goodwin  (1887),  67  shareholders  of  a  national  bank  to 

Wis.    579,    construing    Wis.    Rev.  satisfy  a  contractual    liability,    a 

Stat,  of  1878,  §  1764.  married  woman  who  held  stock  in 

«i  The  correct  use  of  the  word  the  bank  could  claim  no  immunity 

is   shown   by   cases   holding  that  from  the  assessment  on  the  ground 

while  stock  issued  as  "non-assess-  that  she  had  no  legal  capacity  to 

able,"  cannot  be  assessed  beyond  contract.       Witters      v.      Sowlea 

the  full  par  value,  yet  that  these  (1888),  32  Fed.  Rep.  767. 

words   do  not  exempt  the  holder  62  United     States^   v.     Stanford 

from  the  payment   of  calls  until  (1896),   161   TJ.    S.   412;    Wells  v. 

the  full  face  value  has  been  paid.  Green   Bay,   etc.    Co.    (1895),     90 

Price's  Appeal  (1884),  106  Pa.  St.  Wis.  442. 

421;  Upton  v.  Tribilcock,  91  U.  S.  oa  Brodrick    v.    Brown     (1895), 

45;  Sagory  v.  Dubois,  3  Sandf.  Ch.  69  Fed.  Rep.  497. 

(N.  Y.)    466;    Taylor  on  Corpora-  64 Enterprise,  etc.  Co.  v.  Moffltt 

tions,  §  522.     As  the  contracts  of  (1899),  58  Neb.  642,  45  L.  R.  A. 

a  bank  are  not  contracts  of  the  in-  647. 
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limitation  is  a  privilege  conferred  by  the  charter,  and  can  not  be 
revoked  by  the  legislature,  in  the  absence  of  power  reserved  to 
repeal  the  corporate  franchises  including  the  privilege  of  limited 
liability."^  • 

Calls. — It  is  not  necessary  to  a  recovery  on  the  contract  of 
subscription  that  the  directors  should-  have  levied  assessments 
upon  the  stock  in  the  mode  provided  by  the  statute.*" 

§  336.  (a)  Assessment  requires  consent  of  all  the  stockhold- 
ers.— The  many  efforts  to  authorize  assessment  of  stockholders 
beyond  the  paid-up  par  value  of  their  stock,  have  failed.  Any 
dissenting  stockholder  may  enjoin  the  corporation  from  enforcing 
such  an  assessment."^ 

Right  to  levy  Assessments. — In  the  absence  of  legislative 
authority,  or  consent  of  all  the  stockholders,  neither  the  board 
of  directors,  nor  a  majority  of  the  stockholders  can  assess  shares 
of  stock  fully  paid,  for  whatever  purposes  of  the  corporation,  or 
for  paying  its  debts."' 

§  337-  (b)  Power  to  assess  conferred  by  charter  or  agree- 
ment.— Liability  to  assessment  riiay  be  imposed  by  a  statute 
in  force  when  the  corporation  is  formed,  or  by  its  charter,  or  by 
agreement  of  all  the  members  or  stockholders.'"  But  whatever 
may  be  the  authority  for  allowing  assessments,  it  is  to  be  strictly 
construed  and  not  extended  beyond  its  express  terms.^*  As- 
sessments must  be  just  and  equal  upon  all  the  stockholders.''^ 
The  power  to  levy  assessments,  using  the  word  in  its  proper  sense, 
is  wholly  statutory  ;^^  and  will  not  be  lightly  inferred  from  the 
language  of  a  statute  or  charter.''^  And  although  the  power  may 
have  been  conferred  by  charter  or  statute,  it  may  be  restricted  by 

66  Gardner    v.     Hope    Ins.    Co.  Beach   v.    Smith,    30   N.    Y.,  116; 

tl869),  9  R.  I.  194.  American  Silk  Works  v.  Salomon, 

eoCal.  etc.  Hotel  Co.  v.  Callen-  4  Hun,  135;   Spence  v.  Iowa,  et''. 

der  (1892),  94  Cal.  120,  28  Am.  St.  R.  Co.,  36  Iowa  407;  Ohio,  etc.  R. 

Rep.  99.  Co.  V.  Cramer,  23  Ind.  490 ;  Cincin- 

6T  Flint    V.    Pierce     (1868),    99  nati,  etc.  R.  Co.  v.  Clarkson,  7  Ind. 

Mass.  68.     Vide,  45  L.  R.  A.  647.  595.     Of.  Great  Falls,  etc.  R.  Co. 

68  Enterprise  Ditch  Co.  v.  Mof-  v.  Copp,  38  N.  H.  124;  Atlantic, 
fitt,  58  Net).  642,  76  Am.  St.  Rep.  etc.  Co.  v.  Mason,  5  R.  I.  463; 
122.  Marlborough  Manuf.  Co.  v.  Smith 

69  Wells  V.  Green  Bay,  etc.  Co.,  (1818),  2  Conn.  579;  Middletown, 
flO  Wis.  442.  etc.     Turnpike  Co.  v.   Watson,   1 

70  State     V.     Morristown     Fire  Rawle,  330. 

Assn.,  23  N.  J.  Law  195.  fs  Accordingly  under  a  charter 

71  Green  v.  Ahletine  Medical  Co.,  which  provided  that  no  assess- 
96  Cal.  322.  ment  should    he  laid    upon    any 

72  Santa  Cruz,  etc.  R.  Co.  v.  share  of  a  greater  amount  than 
Spreckles    (1884),    65    Cal.     193;  one  hundred  dollars  in  the  whole. 
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the- by-laws  of  the  company.''*  Under  the  California  Civil  Code, 
members  of  corporations  may  be  assessed  beyond  the  par  value  of 
their  shares  to  pay  expenses  or  debts,  and  to  conduct  the  business 
of  the  company.''^ 

§  SS?^'  (c)  Sale  of  shares  for  non-payment  of  assessments 
or  calls. — The  power  is  generally  g^ven  to  forfeit  or  sell  the 
stock  of  delinquent  stockholders,  but  a  corporation  has  no  power 
to  forfeit  or  sell  the  shares  of  a  stockholder  against  his  consent, 
for  non-payment  of  an  assessment  or  a  call,  unless  the  power 
has  been  expressly  conferred  by  general  law,  special  charter,  or 
articles  of  association.  In  the  absence  of  such  authority  a  by-law, 
providing  for  such  forfeiture  or  sale,  cannot  be  enforced  against 
a  non-assenting  stockholder.'"  Such  power  is  strictly  construed 
and  all  its  provisions  must  be  fully  complied  with  to  be  effective 
against  the  stockholders."  A  registered  stockholder  is  not  re- 
leased from  liability  to  pay  an  assessment  by  transfer  of  the  stock 
after  the  call  has  been,  made,  but  before  it  is  payable.'' 

§  337b.  Purchasers  at  sales  of  forfeited  stock. — If  the  stock 
has  been  only  partially  paid  for,  the  purchaser  at  a  forfeiture  sale 
must  pay  the  instalments  due  and  to  become  due,  and  if  he  fails  to 
do  so  the  shares  must  be  sold  again."  A  sale  of  stock  pursuant 
to  the  authority  contained  in  a  pledge  is  not  open  to  the  charge 
that  it  was  done  in  fraud  of  creditors,  even  though  the  object  of 

it  was  held  that  the  charter  lim-  for  the  money  borrowed,  and  can 

ited  the  aggregate  amount  of  all  levy  an  assessment  to  pay  for  it. 

the  assessments     to  one  hundred  Taylor  v.  North  Star  Gold  Min.  Co. 

dollars.     Great  Falls,   etc.  R.   Co.  (1889),  79  Cal.  285. 

V.   Copp,   38   N.   H.   124;    Le way's  t6  Budd  v.  Multnomah,  etc.  Co., 

Island  R.  Co.  v.  Bolton  (1860),  48  _  15  Ore.  413;   Morris  v.  Metalline, 

Me.  451;   s.  c.  77  Am.  Dec.  236.  etc.   Co.,   164   Pa.    St.   326;    In  re 

74  Price's  Appeal  (1884),  106  Pa.  Long  Island  R.  Co.,  19  Wend.  (N. 
St.  421.  Y.)  37. 

75  Santa  Cruz  R.  Co.  v.  Spreck-  ^'^  Downing  v.  Potts,  23  N.  J.  L. 
ies,  65  Cal.  193.  As,  for  example,  66;  Schwab  v.  Frisco,  etc.  Co.,  21 
to  repair  an  engine  and  other  ma-  Utah,  258,  60  Pac.  940. 

chinery   necessary    in   conducting  's  Campbell  v.  American  Alkali 

the  corporation's  business.  Young-  Co.   (1903),  125  Fed.  207. 

love  V.   Steinman    (1889),  80  Cal.  79  Sturges  v.  Stetson,  1  Biss.  246, 

375.     So   again,   where    a  mining  251;   "Contributories  on  Forfeited 

corporation     buys     an     adjoining  Shares,"  43  L.  T.  97.     In  England, 

property     and    transfers    all    the  however,    it   is   enacted   that  the 

property  to   a  new   company,   re-  purchaser    at    a    forfeiture    sale 

ceiving  stock  in  the  new  corpora-  holds  the  shares  discharged  of  all 

tion  therefor,  and  borrows  money  calls   due  prior  to  purchase.    He 

fvom'one  of  its  stockholders  to  pay  is  not  bound  to  see  to  the  applica- 

the  expenses  thereof,  there  being  tion  of  the  purchase  money,  nor  is 

no  fraud,  the  company  is  liable  his  title  to  be  affected  by  any  ir- 
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the  pledges  was  to  avoid  the  liability  imposed  by  the  national 
banking  act.*" 

§  337c.  Mandamus  to  compel  calls. — Mandamus  by  credit- 
ors of  corporations  to  compel  the  officers  to  make  calls  for  the 
purpose  of  raising  funds  to  meet  their  demands,  is  a  remedy  to 
which,  a  resort  does  not  appear  to  have  been  attempted  in  this 
country;  and  the  use  of  the  writ  for  this  purpose  has  been 
doubted.*^  But  in  England  a  mandamus  is  sometimes  granted.'^ 
Creditors  need  not,  however,  apply  for  a  mandamus,  but  may 
compel  the  payment  of  unpaid  subscriptions  by  suit  in  equity.*' 

§  337^.  Calls  by  courts  of  equity. — The  court  has  authority 
and  jurisdiction,  when  insolvency  proceedings  are  there  pending, 
to  make  an  order  requiring  payment  of  unpaid  stock  subscrip- 
tions, as  the  directors  might  have  done  before  insolvency  pro- 
ceedings.** Where  stock  is  subscribed  to  be  paid  upon  the  call 
of  the  company,  and  the  company  becomes  insolvent  and  refuses 
or  neglect  to  make  the  call,  a  court  of  equity  will  assume  the 
function,  if  the  interests  of  the  creditors  require  it.'*  In  England 
the  courts  have,  at  the  instance  of  corporate  creditors,  compelled 
the  directors  of  a  corporation  to  issue  a  call  for  unpaid  subscrip- 
tions by  mandamus,^^  a  doubtful  remedy  in  the  United  States.*^ 

regularity  in  the   proceedings  in  should  be  appointed,    who  would 

reference  to  the  sale.   8  Vic.   ch.  represent  the  corporation.    Patter- 

16,  §  33.  son  V.  Lynde,  112  111.  196,  206. 

soMagruder  v.   Colston,  44  Md.  siMarson  v.   Deither,  49  Minn. 
349,  22  Am.  Rep.  47.  423;  Sanger  v.  Upton,  91  V.  S.  56; 
81  Hays  V.  Lycoming  P.  Ins.  Co.,  Hatch   v.   Dana.,   101   U.    S.    215; 
98   Pa.   St.   184;     Hatch  v.   Dana,  Scovill  v.  Thayer,  105  V.  S.  155. 
(1879),  101  U.  S.  205;  Dalton,  etc.  ss  Scovill   v.  Thayer,   105  U.   S. 
R.   Co.   V.   MoDaniel,   56   Ga.   191.  143;    Robinson   v.    Bank,    18    Ga. 
Cf.    Cucullu   V.   Union     Ins.     Co.  65;    Curry  v.  "Woodward,   53  Ala. 
(La.  1842),  2  Rob.  573;   Allen  v.  371;   Ward  v.  Griswoldvllle  Man- 
Montgomery,   etc.  R.   Co.    (1847),  uf.  Co.,  16  Conn.    593,  601.    Where 
11  Ala.  437.  shareholders  are  liable  to  the  cor- 
es Queen  v.  Victoria    Park    Co.,  porate   creditors   as   a   class,   the 
1   Q.   B.   288 ;    Queen  v.   Ledyard,  legal   remedy   is   inadequate    and 
1  Q.  B.  616;  King  v.  St.  Catharine  the  aid  of  equity  must  be  invoked. 
Dock  Co.,  4  Barn.  &  Adol.  360.  Rounds  v:  McCormick,  114  111.  252. 
83  Ward  V.  Griswoldvllle  Manuf .  se  Queen   v.   Victoria   Park   Co., 
Co.,  16  Conn.  593,  601;  Dalton,  etc.  1  Ad.  &  E.  N.   S.   544;    Queen  v. 
R.  Co.  V.  McDaniel,  55  Ga.  191.  A  Ledyard,  1  Ad.  &  Ens.  616 ;  King 
foreign   insolvent   corporation,    if  v.  Katherlne  Dock  Co.,  4  Barn.  & 
still  in  existence,  could  be  compel-  Ad.,    360. 

led   by  mandamui,  or  by  bill   oi  87  Hatch  v.  Dana,  101  U.  S.  205 ; 

equity,  to  collect  the  unpaid  sub-  Dalton,   etc.  R.  Co.  v.  McDaniell, 

scriptions    from  Its  stockholders.  56  Ga.  191.     Gf.  Cucullu  v.  Union 

If  it  had  ceased  to  exist,  a  receiver  Ins.  Co.,  2  Rob.  (La.)  573;  Allen 
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Although  a  call  is  generally  necessary  to  fasten  the  obligation 
absolutely  upon  the  stockholders,  yet  in  case  of  corporate  in- 
solvency, no  call  is  necessary.  It  is  sufficient  that  a  court  of  equity 
orders  the  subscriptions  to  be  paid.*^  A  decree  of  a  court  of 
equity  making  an  assessment  upon  the  capital  stock  of  a  corpora- 
tion for  the  payment  of  corporate  debts,  is  binding  upon  all  stock- 
holders whether  or  not  they  were  individually  parties  to  the  ac- 
tion.*" A  call  by  trustees  or  directors,  is  only  a  step  in  the  process 
of  the  collection  of  unpaid  subscriptions,  and  therefore  a  court  of 
equity  may  pursue  its  own  method  of  collection  provided  no  in- 
justice is  done  the  stockholders.""  The  dissolution  of  a  corpora- 
tion does  not  destroy  the  right  of  creditors  to  enforce  the  unpaid 
subscriptions  to  the  stock,  and  they  may  reach  this  fund  through 
the  courts  of  equity."^  Although  it  is  a  rule  of  the  common  law 
that  debts  due  to  and  from  a  corporation  are  extinguished  by  its 
dissolution,  yet  when  the  legislature  has  interposed  to  prevent 
that  result,  the  courts  must  sustain  the  legislative  enactments."'* 
Where  an  assignment  for  the  benefit  of  its  creditors  has  been 
made  by  a  corporation,  it  is  competent  for  the  court  in  chambers 
during  vacation,  to  authorize  by  order  the  collection,  of  all  the 
unpaid  balance  due  on  stock."' 

§  337^-  Gamishmeiit  of  stockholder  after  judgment  against 
the  corporation. — After  a  call  has  been  made,  a  creditor  of  the 
company  may  garnishee  the  stockholder."*    For,  if  subscriptions 

V.    Montgomery,    etc.   R.    Co.,     11  Y.  415;   Ogilvle  v.  Knox  Ins.  Co., 

Ala.  437.  22  How.  380;  Adler  v.  Milwaukee 

88  Sanger  v.  TJpton,  91  U.  S.  56;  Manuf.  Co.,  13  Wis.  62.    And  see 

Marsh  v.  Burroughs,  1  Woods,  463;  Seymon  v.  Sturgess,  26  N.  Y.  134; 

Sagory   v.   Dubois,   3    Sandf.    Ch.  Wheeler  v.  Millar,  90  N.  Y.  353; 

466;    Glenn  v.   Williams,    60  Md.  Briggs  v.   Penniman,  8  Cow.  387, 

"93;    Scovill  v.  Thayer,   105  U.   S.  395;   s.  c.  18  Am.  Dec.  454;    Sal- 

143;    155;   Hatch  v.  Dana,  101  U.  mon  v.   Hamborough   Co.,   1   Cas. 

S.   205,   214;    Chubb  v.  Upton,  95  Ch.  204. 

XT.  S.  665;  Wilbur  v.  Stockholders,  89  Glenn  v.  Williams,  60  Md.  93. 

18    Bankr.    Reg.    178;      Myers    v.  so  Crawford    v.   Rohrer    (1882), 

Seelejr,  10  Bankr.  Reg.  411;    Cur-  59  Md.   599. 

ry   V.   Woodward,     53    Ala.     371 ;  oi  Hightower  v.  Thornton,  8  Ga. 

Glenn  v.  Semple,  80  Ala.  150;  s.  c.  486  (1850);  s.  c.  52  Am.  Dec.  412; 

60  Am.  Rep.  92;  Robinson  v.  Bank  Tarbell  v.  Page,  24  111.  40. 

of    Darien,    18    Ga.    65;    Ward   v.  92 Robinson  v.  Lane   (1856),  19 

Griswoldville  Manuf.  Co.,  16  Conn.  Ga.  337;  Thornton  v.  Lane,  11  Ga. 

593;  -  Henry    v.    Vermillion,    etc.  459;    Lane    v.    Morris    (1850),    8 

R.  Co.,  17  Ohio,  187.     Cf.  German-  Ga.   468,   476. 

town,    etc.   R.    Co.   v.    Fitley,     60  as  Citizens',    etc.    Trust     Co.    v. 

Penn.  St.  124;  Chandler  v.  Keith,  Gillespie   (1887),  115  Pa.  St.   564. 

42  Iowa  99;   Mann  v.  Pentz,  3  N.  9*Faull  v.  Alaska,  etc.  Mining 
Vol.  I— 32 
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are  due  and  payable,  they  are,  to  that  extent,  Hke  other  debts  due 
the  corporation,  subject  to  garnishment."^  But  a  creditor  can 
not  resort  to  garnishment  proceedings  until  a  call  has  been  made, 
unless  by  the  terms  of  the  subscription  the  amount  was  payable 
without  call,"^  or  unless,  as  is  sometimes  the  case,  this  remedy 
be  given  by  statute  whether  a  call  has  been  made  or  not."'  In 
Pennsylvania  the  efificacy  of  attachment  process  is  not  confined 
1:0  the  garnishment  of  legal  demands,  but  extends  to  those  of  an 
•equitable  nature,  and  it  has  been  held  that  the  unpaid  subscriptions 
to  the  capital  stock  of  an  insolvent  corporation  can  be  reached 
by  writ  of  attachment,  although  no  assessment  or  call  has  been 
made."*  But  a  limitation  has  been  placed  upon  the  right  of  a 
creditor  of  a  corporation  to  resort  to  garnishment  proceedings. 
It  is  admitted  that  if  the  corporation  is  solvent,  and  the  subscrip- 
tion is  in  the  form  of  an  absolute  engagement  to  pay  the  price  of 


Co.  (1882),  8  Sawyer,  520;  Meints 
v.  East  St.  Louis,  etc.  Co.,  89  111. 
48;  Hannah  v.  Moberly  Bank,  67 
Mo.  678;  Simpson  v.  Reynolds 
(1880),  71  Mo.  594;  Curry  v. 
Woodward,  53  Ala.  371;  Bingham 
V.  Rushing,  5  Ala.  403;  Hays  v. 
Lycoming,  etc.  Co.  (1882),  99  Pa. 
St.  621.  Gf.  "Execution  against 
Members  of  Corporations,"  6  Am. 
Jur.  468.  But  see  In  re  Glen  Iron 
Works  (1883),  17  Fed  Ilep.  324; 
s.  c.  (1884)  20  Fed.  Rep.  674;  Cu- 
cullu  Y.  Union  Ins.  Co.,  2  Rob. 
(La)  571;  '  Bunn's  Appeal,  14 
Week.  N.  Cases,  193.  An  unpaid 
balance  due  on  a  subscription  to 
the  stock  of  a  corporation  is  a 
thing  in  action  which  may  be  se- 
questered in  proceedings  had  upon 
a  judgment  against  the  corpora- 
tion. Dean  v.  Biggs,  25  Hun,  122. 
95  Fault  V.  Alaska  G.  &  S.  Min. 
Co.,  14  Fed.  Rep.  657;  De  Mony 
V.  Johnston,  7  Ala.  51;  Meints  v. 
East  St.  Louis,  etc.  Co.,  89  111.  48; 
Brown  v.  Union  Ins.  So.,  3  La. 
Ann.  177,  182;  Payne  v.  Bullard, 
23  Miss.  88;  s.  c.  55  Am.  Dec.  74; 
Hannah  v.  Moberly  Bank,  67  Mo. 
678;  Peterson  v.  Sinclair,  83  Pa. 
St.  250.  See  Note  to  Freeland  v. 
McCuUough,  43  Am.  Dec.  702;  2 
Morawetz  on  Corporations,  §  819. 


86  Lane's  Appeal,  165  Pa.  St. 
49;  s.  c.  51  Am.  Rep.  166;  McKel- 
vey  V.  Crockett,  18  Nev.  238;  Pas- 
chall  V.  Whitsett,  11  Ala.  472,  477; 
Cooper  V.  Frederick,  9  Ala.  737, 
742;  Bingham  v.  Rushing,  5  Ala. 
403;  Brown  v.  Union  Ins.  Co., 
3  La.  Ann.  117,  182;  Hannah  v. 
Moberly  Bank,  67  Mo.  678;  Simp- 
son V.  Reynolds,  71  Mo.  594; 
Hughes  V.  Oregonian  Ry.  Co.,  11 
Oregon,  158;  Peterson  v.  Sinclair 
(1877),  83  Pa.  St.  250;  Langford 
V.  Ottumwa  Water  Power  Co. 
(1882),  59  Iowa,  283;  Chandler  v. 
Liddle,  10  N.  B.  R.  236;  In  re 
Glen  Iron  Works,  20  Fed  Rep.  674; 
s.  c.  17  Fed  Rep.  324;  Bunn's  Ap- 
peal (1884),  105  Pa.  St.  49;  Coal- 
field Coal  Co.  V.  Peck  (1881),  98 
111.  139.  Gf.  Rand  v.  White  Moun- 
tains R.  Co.  (1860),  40  N.  H.  79; 
Angell  &  Ames  on  Corporations, 
§  517;  Thompson  on  Liability  of 
Stockholders,  §§  265,  276,  317; 
Dean  v.  Biggs  (1881),  25  Hun,  122. 

97.Bartlett  v.  Drew  (1874),  57 
N.  Y.  587;  Griffith  v.  Mangam 
(1878),  73  N.  Y.  611;  Robertson 
V.  Noeninger,  20  111.  App.  227;  Ala. 
Civ.   Code    (1887),   §   2972. 

98  Jn  re  Glen  Iron  Works,  20 
Fed  Rep.  674,  affirming  17  Fed. 
Rep.  324;  s   o.  16  Phila.  563. 
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the  stock,  there  is  no  doubt  that  the  creditor  can  reach  the  amounts 
unpaid  by  attachment  in  execution,  but  it  is  denied  that  this  can 
be  done  if  the  corporation  be  insolvent,  because  upon  insolvency 
the  unpaid  amounts  constitute  a  trust  fund  for  the  benefit  of  all 
the  creditors.""  Although  a  statute  which  provides  that,  upon  the 
return  unsatisfied  of  an  execution  against  a  corporation,  execu- 
tion may>  on  notice  and  motion,  issue  against  any  shareholder  for 
the  amount  of  his  unpaid  balance  due  on  shares,  is  retrospective, 
it  is  nevertheless  valid,  and  applicable  to  a  corporation  chartered 
previously  under  a  special  act.^  A  petition  asking  for  an  execu- 
tion against  a  stockholder,  based  on  a  judgment  against  the  cor- 
poration, must  be  filed  in  the  court  by  which  the  judgment  was 
rendered  f  for  a  proceeding  by  motion  for  execution  against  a 
stockholder  of  an  insolvent  corporation  is  in  no  sense  the  institu- 
tion of  an  independent  suit,  but  a  mere  supplementary  proceeding 
in  aid  of  the  execution  against  the  corporation.'  Under  the  Illi- 
nois corporation  act  of  1872,  making  stockholders  liable  to  cred- 
itors, garnishee  process  lies  after  judgment  against  the  corpora- 
tion ;  it  is  not  necessary  to  proceed  against  the  stockholders  at  the 
time  of  instituting  suit  against  the  corporation.*  Under  the  Kan- 
sas statute,  declaring  that  in  the  absence  of  corporate  property 
■on  which  to  levy,  'execution  may  be  issued  against  any  of  the 
stockholders,  but  no  execution  shall  issue  except  upon  an  order 
of  the  cotirt  in  which  the  action,  suit  or  other  proceeding  shall 
have  been  brought,  made  upon  motion  in  open  court  after  reason- 
able notice  in  writing  to  the  person  sought  to  be  charged.  The 
service  of  notice  must  be  in  like  manner  as  in  the  case  of  an 
original  summons,  and  jurisdiction  can  not  be  obtained  by  service 
without  the  State.^ 

99  Lane's  Appeal,  105  Pa.  St.  49;  *  Coalfield   Co.   v.   Peck,   98   111. 

s.  c.  51  Am.  Rep.  166.  139. 

1  Merchants'    Ins.    Co.    v.    Hill,  s  Howell  v.  Manglesdorf,  33  Kan. 
S6   Mo.   466.  194;  194;  Kan.  Comp.  L.  1879,  ch. 

2  Paxon  V.  Talmage,  87  Mo.  13.  23,  §  32,  5  Pac.  759. 

3  Kohn  r.  Lucas,  17  Mo.  App.  29. 
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§  338.    Subscription  for  shares  implies  promise  to  pay. — The 

rule  is  sustained  by  the  weight  of  authority  that  subscription  for 
stock  implies  a  promise  to  pay  for  it,  without  proof  of  considera- 
tion, and  although  the  subscription  was  made  before  incorpora- 
tion.'^ A  subscription  for  shares  accepted  by  the  corporation  im- 
plies a  promise  of  the  subscriber  to  pay  any  valid  assessments  and 
the  corporation  may  enforce  payment  by  an  action  of  assumpsit.^ 
The  special  remedy  by  forfeiture  or  sale  of  shares,  given  by 
the  charter  or  other  statute,  against  subscribers  for  stock  who  are 
delinquent  in  payment  of  assessments,  is  merely  a  cumulative 
remedy.^  The  power  to  forfeit  or  sell  shares  for  non-payment  of 
assessments,  or  calls,  is  generally  conferred,  but  it  does  not  exist 
unless  expressly  conferred  by  charter  or  other  statute,  or  by  con- 


1  Shattuck  v.  Robbins  (1896), 
68  N.  H.  565;  Hawley  v.  Upton 
(1880),  102  U.  S.  314;  Atlantic  T. 
Co.  V.  Osgood  (1902),  116  Fed. 
1019. 


2  Mechanic's,  etc.  Co.  v.  Hall, 
121  Mass.  272;  Hawley  v.  Upton, 
102   U.    S.    314. 

3  Atlantic,  etc.  Co.  v.  Andrews, 
97  Mich.  462;  San  Joaquin,  etc. 
Co.  V.  Beecher,  101  Cal.  70. 
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sent  of  all  stockholders.*  Whether  expressly  prescribed  by  charter 
or  otherwise,  the  shareholder  is  entitled  to  reasonable  notice  of 
call  or  assessment,  before  a  forfeiture  or  sale  can  be  made.^  The 
taking  of  stock  creates  a  contract  to  pay  for  it  in  the  mode 
prescribed  by  the  charter,  and  a  stipulation  to  that  effect  is  riot 
necessary.®  The  signing  of  the  subscription  paper  implies  a 
promise  to  pay  the  subscription.^  The  consideration  supporting 
this  implied  promise  is  the  right  to  membership,  and  its  probable 
advantages,*  and  the  stock  to  be  received,  and  the  probable  div- 
idends thereon.*  The  law  implies  a  consideration,  and  thereby 
creates  a  duty  and  a  liability  to  pay  for  the  stock.^"  And  this 
rule  applies  as  well  to  a  subscription  made  before  incorporation 
as  to  one  made  afterward.^^  As  was  said  in  an  early  New  York 
case,  whatever  may  be  the  form  or  language  of  a  subscription  to 
the  stock  of  an  incorporated  company,  .any  person  who  in  any 
manner  becomes  a  subscr-'ber  for,  or  engages  to  take  any  portion  of 
the  stock  of  such  company,  thereby  assumes  to  pay  according  to 
the  conditions  of  the  charter.^^  Accordingly,  in  subscribing  for 
stock  in  a  railroad  company,  the  charter  of  which  creates  and 
defines  the  terms  of  the  contract  between  the  company  and  the 
stockholder,  it  is  only  necessary  that  the  writing  should  indicate 
the  intention  to  become  a  stockholder,  and  the  number  of  shares 
that  are  taken  by  the  subscriber.^' 

§  339-    Professor  Collin's  rules  as  to  subscription  and  pay- 
ment.— Professor  Collin,  of  the  Cornell  law  school,  formulates 

*  Minnehaha,  etc.  Assn.  v.  Legg,  v.  Wilson,  22  Conn.  435;   Hawley 

50  Minn.  333;  Cartwrlght  v.  Dick-  v.   Upton    (1880),  102  U.   S.   314; 

enson,   88   Tenn'.   476,   17  Am.   St.  Rensselaer,  etc.  R.  Co.  v.  Barton 

Rep.  910,  7  L.  R.  A.  706.  (1857),   16   N.   Y.   457;    Lake  On- 

5  Germantown,  etc.  Co.  v.  Fitler,  tario,  etc.  R.  Co.  v.  Mason  (1857), 

60  Pa.   St.  124.  100  Dec.   546.  16  N.  Y.  451. 

«  Fry  V.  Lexington,   etc.  R.  Co.  t  Upton  v.  Tribilcock,  91  U.   S. 

(1859),   2  Mete.    (Ky.)    314;    Con-  45;    Hawley  v.   Upton,   102   U.    S. 

necticut,    etc.    R.    Co.     v.     Bailey  314;   Camahan  v.  Campbell   (Ind. 

(1852),  24-  Vt.  465;   s.  c.  58  Am.  1902),  63  N.  E.  384. 

Dec.  181;   Ogdensburg,  etc.  R.  Co.  s  Fort  Edward,  etc.  Co.  v.  Payne, 

V.  Frost,  21  Barb.  541;   Hartford,  17   Barb.   567. 

etc.    R.    Co.    T.    Croswell,    5    Hill,  »  Schenectady,  etc.  Co.  v.  That- 

383;   Northern,  etc.  R.  Co.  v.  Mil-  cher,  11  N.  Y.  102. 

ler,  10  Barb.  266;   Chase  v.  Rail-  lo  East  Tennesee,   etc.  R.  R.   v. 

road    Co.,    5    Lea,    415;    Beene   v.  Gammon,  5  Sneed  (Tenn.),  567. 

Cahawba,  etc.  R.  Co.,  3  Ala.  660;  n  McNaught   v.    Fisher    (1899), 

Buckfield  Branch  R.  Co.  v.  Irish  96  Fed.  168. 

(1854),    39    Me.    44;     Kennebeck,  12  Rensselaer,  etc.  Co.  v.  Barton 

etc.  R.  Co.  V.  Palmer,  34  Me.  364;  (1857),  16  N.  Y.  460. 

Waukon,  etc.  R.  Co.  v.  Dwyer,  49  is  Fry  v.  Lexington,  etc.  R.  Coi. 

Iowa,   121;    Danbury,   etc.   R.   Co.  X1859),  2  Mete.    (Ky.)    314. 
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the  law  upon  the  subject  of  subscription  to  corporate  stock  as. 
follows :  "The  following  propositions  are  given  as  the  substan- 
tially harmonious  net  result  of  much  confusion  in  cases  and  text- 
books. Rambling  remarks  may  be  found  contrary  to  each  prop- 
osition, but  very  few  reported  cases  have  been  decided  contrary 
to  any  one  of  these  propositions  upon  the  facts  coming  within 
it,  and  I  believe  every  proposition  can  be  sustained  in  any  State 
or  federal  court: 

"(a)  A  preliminary  agreement  to  form  a  corporation  and  take 
stock  therein  is  not  a  contract  by  the  subscribers  with  each  other, 
and  can  not  be  enforced  by  one  or  more  against  any  other,  but 
only  by  the  corporation. 

'■(&)  Such  an  agreement,  not  made  as  a  step  authorized  by 
statute  in  the  process  of  forming  the  corporation,  is  a  mere  offer 
to  the  corporation  not  yet  in  existence,  and  is  revocable  by  any 
subscriber  until  the  birth  of  the  corporation,  which  operates  as 
an  acceptance  of  the  offer,  and  thereafter  the  subscription,  if  not 
previously  revoked,  is  irrevocable  and  may  be  enforced  by  the 
corporation. 

"(c)  Such  an  agreement,  made  as  a  step  authorized  by  statute 
in  the  process  of  forming  the  corporation,  is  made  valid  by  the 
statute,  and  is  binding  upon  each  subscriber  from  the  time  of  sign- 
ing, and  is  irrevocable  thereafter,  but  can  be  enforced  only  by  the 
corporation. 

"(d)  An  agreement  to  pay  money  to  trustees,  to  be  by  them 
paid  to  a  corporation  thereafter  to  be  created,  the  trustees  to  re- 
turn to  the  subscribers  stock  in  the  corporation  accordingly,  is  a 
valid  contract  between  the  subscribers  and  the  trustees. 

"(e)  The  distinction  made  between  a  present  subscription  and 
an  agreement  to  subscribe  to  the  stock  of  a  corporation  thereafter 
to  be  created,  is  unsound  in  principle,  and  disappears  as  mere 
dicta  upon  a  thorough  sifting  of  the  cases.  Woods,  etc.  Co.,  v. 
Brady,  39  N.  Y.  Misc.,  (1902). 

"(f)  The  damages  recoverable  by  the  corporation  upon  a  sub- 
scription is  the  amount  of  the  subscription ;  and  all  discussion  of 
any  other  measure  of  damages,  such  as  difference  between  par 
and  market  value  of  stock  subscribed,  arises  from  a  misconception 
of  the  situation,  and  disappears  from  the  net  result  of  the  author- 
ities."" 

1     14  Cook  on  Corporations,  §  75;   Woods,  etc.  Co.  v.  Brady   (1902),  3» 
N.  Y.  Misc.  79. 
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§  340.  Pa3mien.t  in  notes,  bonds  and  mortgages. — 'A  corpora- 
tion may  give  credit  for  its  stock  as  well  as  for  other  property 
sold  by  it,  and  it  has  the  same  right  to  enforce  the  contract  against 
the  subscriber.^^  Thus,  stock  may  be  issued  for  promissory 
notes  where  the  charter  clearly  contemplates  giving  credit  to  sub- 
scribers.^" So  also  a  note  given  by  a  subscriber  to  the  capital 
stock  of  a  bank,  in  payment  of  a^  first  assessment,  the  certificate 
for  the  stock  being  issued  thereupon,  is  not  void  under  the  section 
of  a  State  constitution  providing  that  "no  corporation  shall  issue 
stock  except  for  money  paid ;"  nor  is  it  void  under  an  act  requiring 
corporations  to  publish  semi-annual  statements  of  their  paid-up 
capital,  and  that  nothing  should  be  counted  as  capital  except 
money ;  nor  is  it  void  under  the  penal  provision  that  any  director 
of  a  corporation,  voting  to  receive  a  note  in  payment  of  an  assess- 
ment oil  a  stock  subscription,  should  be  guilty  of  a  misdemeanor.^' 
Again,  stock  may  be  issued  for  bond  and  mortgage.^*     A  sub- 


15 Mitchell  V.  Beckman  (1883), 
64  Cal.   117. 

16  Ogdensburg,  etc.  R.  Co.  v. 
Wooley,  3  Abb.  Dec.'  (N.  Y.  App.) 
398;  Magee  v.  Badger  (1859),  30 
Barb.  246;  Goodrich  v.  Reynolds, 
31  111.  490;  Hardy  v.  Merri- 
weather,  14  Ind.  203;  Vermont 
Central  R.  R.  v.  Clays,  21  Vt.  30. 
In  Wisconsin,  stock  may  be  issued 
for  a  note  secured  by  real  estate, 
where  no  provision  as  to  the  pay- 
ment for  stock  is  made.  Clark  v. 
Farrington  (1860),  11  Wis.  306; 
Blunt  V.  Walker  (1860),  11  Wis. 
334;  s.  c.  78  Am.  Dec.  709;  Cornell 
V.  Hichins,  11  Wis.  353;  Andrews 
V.  Hart,  17  Wis.  297;  Lyon  v. 
Ewings,  17  Wis.  61;  Western 
Bank  V.  Tallman,  17  Wis.  530. 
In  an  Illinois  case,  the  plaintiff 
alleged  that,  before  the  organiza- 
tion of  the  corporation,  it  was 
agreed  between  him  and  the  in- 
dividual members  thereof  that 
the  subscriptions  to  the  capital 
stock  should  be  paid,  not  in 
money,  but  out  of  the  profits  of 
the  business.  A  by-law  provided 
that  the  subscribers  should  be 
charged  with  their  stock  liability, 
and  credited  with  the  dividends, 
until   the   liability  should   be   ex- 


tinguished. This  was  afterwards 
repealed,  with  the  plaintiff's  as- 
sent, and  a  resolution  adopted 
that  each  subscriber  give  his  note, 
payable  on  demand,  for  the 
amount  of  his  subscription  and 
interest,  and  pledge  his  right  to 
stock  as  collateral,  and  the  plain- 
tiff withdrew  his  dividends  as 
they  accrued.  It  was,  therefore, 
considered  that,  even  if  such  an 
agreement  were  valid  and  proved, 
it  was  abrogated,  and  the  note  re- 
mained valid.  McDowell  v.  Chi- 
cago Steel  Works  (1888),  124  111. 
491.  But  in  some  States  it  is  held 
that  stock  is  not  to  be  issued  for 
promissory  notes,  but  that  the 
subscriber  will  be  credited  with 
the  amount  actually  collected 
thereon.  Moses  v.  Ocoee  Bank, 
1  Lea,  398.  So  in  New  York,  it 
can  not  be  issued  for  the  subscri- 
ber's own  note.  1  N.  Y.  Rev.  Stat. 
ch.   18,   tit.   4,   §   2. 

17  Pacific  Trust  Co.  v.  Dorsey 
(1887),  72  Cal.  55,  construing  Cal. 
Const,  art.  xii,  §  11;  Cal.  Laws  of 
1875-76,  p.  729;  Cal.  Pen.  Code, 
§  560.  ' 

IS  Blunt  V.  Walker,  11  Wis.  334, 
78  Am.  Dec.  709.;  Andrews  v. 
Hart,  17  Wis.  297;  Union  Central 
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scription  by  a  municipal  corporation  to  the  capital  stock  of  a 
railway  company  may  be  paid  in  bonds  of  the  municipality/"  It 
is  further  held  that  the  statutory  requirement  that  subscriptions 
to  capital  stock  shall  be  paid  in  cash  is  met  by  a  payment  by 
a  certified  check  on  a  national  bank,  wherein  the  drawee  has 
funds  sufficient  to  meet  it.^"  But  the  subscription  is  void  if  the 
corporation  has  contracted  to  allow  the  subscriber  an  indefinite 
time  in  which  to  pay.^^  Municipal  bonds  issued  in  aid  of  rail- 
ways can  not  be  made  to  run  for  a  longer  period  than  that 
prescribed  by  the  enabling  act.^^  And  by  an  indorsement  they 
may  be  made  to  become  due  and  payable  upon  default  in  pay- 
ment of  interest.^^  In  the  absence  of  express  authority  to  make 
municipal  bonds  payable  elsewhere,  they  are  to  be  made  pay- 
able at  the  municipal  treasury.^*  And  when  the  place  of  pay- 
ment is  named  in  the  bonds,  neither  the  municipality  nor  the 
legislature  can  make  any  change  therein.^^ 

§  341.    Payment  need  not  be  in  cash. — Payment  for  stock  in 
a  railroad  company  by  an  uncertified  bank  check,  is  not  payment 


Life  Ins.  Co.  v.  Curtis,  35  Ohio 
St.  343;  Valk  v.  Crandall,  1  Sandf. 
Ch.  (N.  Y.)  179;  Leavitt  v.  Pell, 
27  Barb.  322. 

19  Meyer  v.  City  of  Muscatine,  1 
Wall.  384,  392;  To-vy^n  of  Montclair 
V.  Ramsdell,  107  U.  S.  147;  Town 
of  Concord  v.  Portsmouth  Savings 
Bank,  92  U.  S.  625;  Conunon- 
wealth  V.  Pittsburgh,  41  Pa.  St. 
270;  Curtis  v.  Butler  County,  24 
How.  435;  Bvansville,  etc.  R.  Co. 
V.  City  of  Evansville,  15  Ind.  395. 
Contra,  Starin  v.  Town  of  Genoa, 
23  N.  Y.  439.  But  it  is  not  with 
the  railway  company  to  elect  to 
ta!ke  bonds  and  to  bring  proceed- 
ings to  compel  their  issue;  its 
only  claim  is  for  money.  Chicago 
etc.  R.  Co.  V.  St.  Anne,  101  111. 
151;  "Wood's  Ry.  Law,  §  128. 

20  j«,  re  Staten  Island  Rapid 
Transit  R.  Co.,  37  Hun,  422.  Of. 
Thorp  V.  Woodhull  (1844),  1 
Sandf.  Ch.  411,  holding  that  an 
issue  of  stock  upon  a  subscription 
paid  'by  check  taken  in  payment 
as  equivalent  to  specie  can  not 
be  objected  to  by  the  subscriber 
making   such   payment. 


21  Van  Allen  v.  Illinois,  etc.  R. 
Co.,   7   Bosw:   515. 

22  Cairo,  etc.  R.  Co.  v.  Sparta, 
17  111.  106;  People  v.  Harp,  67  III. 
62.  Gf.  Wheatland  v.  Taylor,  29 
Hun,  70.  In  Norton  v.  Town  of 
Dyersburg,  127  TT.  S.  160,  a  gen- 
eral act  authorized  municipal  cor- 
porations to  issue  railroad-aid 
bonds  running  six  years,  and  a 
special  act  authorized  the  issue 
by  a  town  of  such  bonds  running 
four  years,  are  not  to  be  construed 
together  to  authorize  the  town  to 
make  its  bonds  payable  in  ten 
years.  Gf.  Wheatland  v.  Taylor, 
29  Hun,  70. 

23  Griffin  v.  City  Bank,  58  Ga. 
584. 

24Shelock  V.  Winetka,  68  111. 
530.  But  in  Calhoun  County  v. 
Galbraith,  99  U.  S.  214,  it  was 
held  that  the  act  being  silent  as 
to  place  of  payment,  the  county 
might    designate  the  place. 

25  Dillingham  v.  Hook,  32  Kan. 
185;  Lowe  v.  Bliss,  24  111.  168; 
s.  c.  76  Am.  Dec.  742;  Childs  v. 
Laflin,  55  111.  159;  Chitty  on 
Bills,    566. 
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in  cash,  under  the  New  York  statutes,  requiring  ten  per  cent,  of  the 
capital  stock  to  be  paid  in  cash  upon  filing  articles  of  association. 
The  requirement  may  be  complied  with  by  filing  amended  articles 
and  they  will  operate  as  a  valid  original  certificate  of  incorpora- 
tion.^" Subscriptions  to  the  capital  stock  of  a  corporation  need 
not  be  paid  in  cash.  Unless  expressly  required  by  the  charter  or 
other  statute,  subscription  to  the  stock  of  a  corporation  need 
not  be  paid  in  cash  upon  its  organization  or  at  any  fixed  time. 
The  money  may  be  paid  as  needed  and  when  demanded  by  call 
or  assessment.^^  Nevertheless,  the  subscriber  becomes  a  stock- 
holder from  the  time  of  his  subscription  and  entitled  to  all  the 
rights  and  privileges  of  stockholders."*  The  payment,  if  made  and 
received  in  good.faith,  may  be  either  in  money  or  in  property  which 
the  corporation  is  authorized  to  purchase."'  Wherefore,  it  may 
be  stated  as  a  general  rule  that,  in  the  absence  of  fraud,  the  courts 
will  treat  as  a  payment  what  the  parties  have  agreed  shall  be 
a  payment,  even  when  the  rights  of  creditors  are  involved.^"  The 
earlier  cases  held  that  the  contract  of  the  subscribers  could  only 
be  fulfilled  by  payment  in  money.  In  later  cases  this  doctrine 
has  been  relaxed,  and  stock  issued  and  paid  up  in  work  and  labor 
or  in  purchase  of  property  of  a  kind  that  the  corporation  is 
authorized  to  hold,  has  been  held  to  have  been  legally  issued. 
Statutes  have  been  passed  authorizing  corporations  to  purchase 
property  needed  for  their  business,  and  to  issue  stock  in  payment 
for  it,  or  to  accept  such  property  in  payment  for  subscriptions  to 
capital  stock.  But  transactions  under  these  statutory  powers 
have  been  upheld  only  when  the  contract  for  the  rendition  of 
services  or  the  purchase  of  property,  payable  in  stock,  has  been 
ma^e  in  good  faith  and  taken  in  payment  at  a  fair  valuation ;  and 
the  courts  have  inflexibly  enforced  the  rule  that  payment  of  stock 
subscriptions  is  good  as  against  creditors,  only  where  payment  has 
been  made  irl  money  or  in  what  may  fairly  be  considered  as 
money's  worth.'^     When,  however,  this  has  been  done,  the  valid- 

26  People  V.   Board  of   Commls-  2   Ch.   App.   527;    Bridger's   Case, 

sioners,  etc.    (N.  Y.   1903),   67  N.  L.  R.  5  Ch.  App.  305;    Simpson's 

E.    1088.  Case,    L.    R.     4     Ch.    App.     184; 

2TNew  Albany,   etc.   Co.  v.  Mc-  Thompson's  Case,  34  L.  J.  Ch.  525; 

Cormick,  10  Ind.  499,  71  Am.  Dec.  Fisher's  Case,  53  L.  T.  832;   Sher- 

337.  rington's  Case,  34  "W.  R.  49. 

28  Windsor,    etc.    Co.    v.    Tandy,  so  Brant    v.    Ehlen     (1882),    59 
66  Vt.  248,  44  Am.  St.  Rep.  838.  Md.  1. 

29  Coffin  V.  Ransdell   (1887),  110  si  Weatherby  v.  Baker,  35  N.  J. 
Ind.  417;  Elkington's  Case.  L.  R.  Eq.   501,    and    authorities    there 


506 


PAYMENT   OF   SUBSCRIPTION. 


[§  341. 


ity  of  the  transaction  is  not  to  be  questioned. ^^  It  is  not  necessary 
for  any  purpose  that  the  ceremony  of  paying  the  money  by  the 
company  to  the  subscriber,  and  by  him  again  to  tlie  company,, 
should  be  gone  through  with.^*  The  issue  of  stock  for  property 
or  services  is  discretionary,  however,  on  the  part  of  the  corpora- 
tion, and  that  discretion  can  not  be  questioned  by  other  subscribers 
who  are  not  injured.'*  Nor,  indeed,  is  a  disposition  of  corporate 
stock  upon  any  terms,  agreed  to  by  all  the  members,  to  be 
questioned  save  by  creditors  of  the  company.  Thus,  where  un- 
issued stock  of  a  corporation  which  had  no  creditors  was,  by 
agreement  of  all  stockholders,  paid  for  with  corporate  funds, 
and  issued  to  one  stockholder  to  be  held  in  trust  for  all,  it  was 
held  that  the  issue  was  valid,  and  that  the  directors  had  no- 
authority  afterwards  to  direct  the  stock  to  be  sold.'^ 


cited.     Ace.  Libby  v.  Tobby   (Me. 
1890),  19  Atlan.  Rep.  904. 

32Prenkel  v.  Hudson  (1886),  82 
Ala.  158;  Sanger  v.  Upton  (1875), 
91  U.  S.  56,  60;  Brant  v.  Ehlen 
(1882),  59  Md.  1;  Searight  v. 
Payne,  6  Lea,  283;  Burkenshaw  v. 
Nichols,  L.  R.  3  App.  Gas.  1004, 
1012;  Foreman  v.  Bigelow,  4  Cliff, 
508,  544;  Coffin  v.  Ransdell 
(1887),  110  Ind.  417;  Chouteau  v. 
Dean,  7  Mo.  App.  210.  Contra, 
Neuse  River,  etc.  Co.  v.  Commis- 
sioners, 7  Jones'  L.  275.  Gf. 
Henry  v.  Vermillion,  etc.  R.  Co., 
17  Ohio,  187.  By  30  &  31  Vict, 
oh.  131,  §  25,  stock  is  deemed  to 
be  payable  in  money,  unless  a 
contract  that  it  be  otherwise  pay- 
able shall  be  duly  made  in  writing 
and  filed  with  the  registrar  of 
joint-stock  companies  at  or  before 
the  issue  of  the  shares.  But  even 
though  there  has  been  no  registra- 
tion of  the  contract  as  required  by 
this  statute,  yet  if  the  payment 
has  been  actually  made  in  prop- 
erty or  services  rendered,  or  upon 
accounts  stated  and  settled,  where 
there  has  been  no  fraud,  the  par- 
ties will  be  bound.  Jones'  Case, 
L.  R.  6  Ch.  App.  48;  Shroeder's 
Case,  L.  R.  11  Bq.  Cas.  131;  Pore- 
man  V.  Bigelow  (1878),  4  Cliff. 
508;  Phelan  v.  Hazard,  5  Dill.  45; 


Pell's  Case,  L.  R.  5  Ch.  11; 
Spayo's  Case,  L.  R.  8  Ch.  407,  413; 
Drummond's  Case,  L.  R.  4  Ch. 
772;  Maynard's  Case,  L.  R.  9 
Ch.  355;  Ferras'  Case,  L.  R.  1» 
Eq.  670;  Nichol's  Case,  L.  R.  7 
Ch.  533;  s.  c.  on  appeal  to  the 
House  of  Lords,  26  W.  R.  819; 
Ex  parte  Clarke,  L.  R.  7  Eq.  550. 
But  if  the  accounts  be  not  thus 
liquidated,  and  there  is  only  an 
agreement  that  the  property  be- 
taken in  payment  for  the  stock,, 
a  settlement  in  cash  will  be  nec- 
essary, upon  a  winding-up.  Crlck- 
mer's  Case,  L.  R.  10  Ch.  App.  614; 
Fotheringill's  Case,  L.  R.  8  Ch. 
App.  270;  Dent's  Case,  L.  R.  15 
Eq.  Cas.  407;  Rowland's  Case,  42 
L.  T.  N.  S.  785. 

asLiebke  v.  Knapp,  79,  Mo.  22, 
49  Am.  Rep.  212;  Chouteau  v. 
Dean,  7  Mo.  App.  210;  Beach  v. 
Smith  (1864),  30  N.  Y.  116;  Black 
River,  etc.  R.  Co.  v.  Clarke,  25  N. 
Y.  208;  N.  Y.  Laws  of  1850,  ch. 
140,   §   2. 

34  Boston,  etc.  R.  Co.  v.  "Wel- 
lington (1873),  113  Mass.  79; 
Stoddard  v.  Shetucket,  etc.  Co. 
(1868),  34  Conn.  542;  Vermont 
Central  R.  Co.  v.  Clayes  (1848), 
21  Vt.  30. 

35  Jones  V.  Morrison  (1883),  31 
Minn.  140. 
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§  342.  Pa3niient  may  be  in  cash,  in  stock,  or  in  stock  divi- 
dend.— If  there  be  no  express  agreernent  to  the  contrary,  a  sub- 
scription for  stock  is  presumed  to  be  for  payment  in  casli.  The 
rule  now  is,  that  if  a  subscription  for  stock  by  its  terms  is  made 
payable  in  property  or  labor,  or  both,  and  is  so  taken  at  a  valua- 
tion made  without  fraud,  the  payment  is  as  valid  as  though  made 
to  the  same  amount  in  cash.^* 

Subscriptions  may  he  payable  in  property  or  service. — After  a 
company  is  organized  it  often  happens  that  new  subscriptions 
can  be  obtained  only  on  new  and  peculiar  terms,  as,  for  example,, 
that  the  subscriber  be  permitted  to  pay  in  labor  or  materials.  And 
since  the  company  frequently  could  not  otherwise  fulfill  the  object 
of  its  creation,^'  it  is  held  that  it  may  accept  in  payment  of  its 
shares  any  property  of  a  kind  which  it  is  authorized  to  purchase, 
or  which  is  necessary  for  the  purposes  of  its  legitimate  business.^* 
Thus,  stock  may  be  issued  for  labor,  construction  work,  materials 
or  land;  provided  always  that  these  transactions  are  entered 
into  and  carried  out  in  good  faith.^°  "In  the  absence  of  fraud, 
an  agreement  may  ordinarily  be  made  in  which  stockholders  may 
be  allowed  to  pay  for  their  shares  in  patents,  mines,  or  other 
property  to  which  it  is  not  easy  to  assign  a  determinate  value."*" 
A  corporation,  in  payment  of  its  stock,  may  receive  whatever  prop- 
erty it  may  lawfully  purchase.*^  "Payment  of  stock  subscrip- 
tions need  not  be  in  cash,  but  may  be  in  any  fair,  just,  lawful,  and 
needed  equivalent  for  the  money  subscribed."*^  As,  by  a  railroad 
company,  payment  in  materials  or  labor  or  land  necessary  for  its 
road  ;*^  or,  stock  issued  in  cancellation  of  a  debt  owed  for  a  tract 
of  land  ;**  or,  stock  issued  by  an  irrigation  company  in  payment  for 
pipe-lines,  wells,  and  ditches.*^     Stock  may  be  issued  by  a  rail- 

36  Foreman  v.  Bigelow  (1878),  etc.  R.  Co.  v.  Hickman  (1857K 
4  Cliff.  508,  544;  s.  c.  9  Fed.  Cas.  28  Pa.  St.  318;  Clark  v.  Farrlng- 
427.  ton,  11  Wis.   306. 

37  Philadelphia,  etc.  R.  Co.  v.  39  Branch  v.  Jessup,  106  IT.  S. 
Hickman    (1887),  28  Pa.   St.  318;  468. 

Erie,  etc.  Co.  v.  Brown,  25  Pa.  St.  *o  New  Haven,   etc.  Co.  v.   Lin- 

156.  den   Spring  Co.,  142  Mass.   349. 

38  Coffin  V.  Ransdell  (1887),  110  «  Brant  v.  Ehlen,  59  Md.  1. 
Ind.  417;  Llebke  v.  Knapp  (1883),  42  Leibke  v.  Knapp,  79  Mo.  22. 
79  Mo.  22;   Kehlor  y.  Landemann,  *3  Clark  v.  Farrington,  11  Wis. 
11  Mo.  App.  550;  Carr  v.  Le  Fevre,  306. 

27   Pa.    St.    413;    Brant   v.   Ehlen  4*  Richardson  v.  Graham  (1898), 

(1882)-,  59  Md.  1;   American  Silk  45  W.  Va.  134,  30  S.  E.  92. 

Works  V.    Solomon,   4   Hun,   135 ;  « Loud   v.    Pomona,     etc.     Co. 

Bedford  County  v.  Nashville,  etc.  (1894),  153  U.  S.  564. 
H.  Go.,  14  Lea,  525;  Philadelphia, 
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way  company  for  cros'--ties  to  be  used  in  the  construction  of  its 
road.*"  And  subscriptions  to  stock  of  a  corporation,  organized  to 
carry  on  an  iron-furnace,  may  be  paid  in  coal-lands  and  in  iron 
lands.*'  It  may  issue  stock  in  lieu  of  damages  which  it  is  liable  to 
pay,**  and  in  satisfaction  of  its  debts.*^  And  where  certain  shares 
of  stock  in  a  corporation'  organized  to  construct  a  bridge  over  a 
river,  were  issued  to  the  proprietor  of  a  newspaper  published 
in  the  city  where  the  bridge  was  to  be  built,  the  consideration 
therefore  being  the  publication  of  articles  and  communications 
in  his  journal  favoring  the  enterprise  and  pointing  out  its  value 
to  the  community  and  its  standing  as  an  investment,  this  was  held 
a  good  consideration.'"' 

§  343.  Payment  may  be  in  property  or  in  service. — Stock, 
subscriptions,  though  made  payable  in  cash,  may  be  paid  in  land 
even  though  it  turns  out  to  have  been  overvalued.'*'^  The  issue 
of  stock  for  property,  labor,  or  corttract  work,  need  not  neces- 
sarily be  with  the  formality  of  a  subscription.^^  An  agreement 
to  buy  stock  was  held  to  be  a  subscription  tp  stock.^^ 

Subscription  to  stock  distinguished  from  sale. — Original  issue 
of  stock  is  subscription,  and  not  sale.  A  "sale"  of  stock  is  its 
transfer  after  its  original  issue  by  subscription.  When  the  sub- 
scription is  payable  in  property,  it  is  an  informal  subscription, 
but  not  a  sale.°* 

Effect  of  non-payment. — Where,  as  a  condition  precedent,  the 
charter  or  other  statute  expressly  requires  subscribers  to  pay 
their  subscriptions  or  a  specified  percentage  thereof,  the  corpora- 
will  fail  to  acquire  any  legal  corporate  existence  in  the  absence 
of  such  payment.'''  But,  unless  expressly  so  required,  the  non- 
payment of  the  subscription,  or  any  part  of  it,  does  not  invalidate 
it,  whether  it  was  made  before  or  after  incorporation.^"  A  sub- 
is  Ohio,  etc.  R.  Co.  V.  Cramer,  lawful  and  needed  equivalent  for 
23   Ind.   490.  the   money   subscribed. 

ir  Searight  v.  Payne,  6  Lea,  283.  si  Carr  v.  Le  Fevre,  27  Pa.  St. 

48  Philadelphia,    etc.    R.    Co.    v.      413. 
Hickman   (1857),  28  Pa.  St.  318.  52  Western    Bank,    etc.    v.    Tall- 

40  Carr  v.  Le  Fevre,  27  Pa.  St.      man,  17  Wis.  530. 
413;  Reed  V.  Hayt,  51  N.  Y.  Super.  sa  Lincoln,   etc.    Co.   v.    Sheldon 

Ct.    Rep.    121';    Appleyard's   Case,       (1895),  44  Neb.  279. 
49  L.  J.  Ch.  290.  siFarwell     v.     Great     Western 

soLiebke  v.   Knapp    (1883),   97      Tel.  Co.   (1896),  161  111.  522. 
Mo.    22,   -{Sfhere   it   was    said   that  <s5  Napier   y.    Poe,  1 12    Ga.    170; 

payment  of  a  stock  subscription  Jersey  City  v.  Dwight,  29  N.  J. 
may  be  made  in  whatever  repres-      Eq.  242. 

ents  to  the  corporation  a  fair,  just,  sewaukon,    etc.    Co.   v.    Dwyer, 

49    Iowa,    121. 
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scriber  can  not  plead  his  failure  to  make  such  a  required  payment 
in  a  suit  by  the  corporation  on  his  subscription ;  as,  where  it  was 
required  that  five  dollars  per  share  should  be  paid  at  the  time 
of  subscribing,  the^ court  said:  "If  the  plaintiff  sees  fit  to  accept 
the  subscription,  without  requiring  the  concurrent  payment  which 
it  is  authorized  to  require,  this  is  a  waiver  of  its  right  to  insist 
upon  such  payment,  a  waiver  to  which  the  subscriber  assents  and 
agrees  by  the  very  act  of  subscription  without  concurrent  pay- 
ment. In  the  absence  of  any  rule  of  law  or  provision  of  statute, 
forbidding  a  waiver,  or  invalidating  any  subscription  made  upon 
a  waiver,  this  indulgence  upon  the  part  of  the  company  can  not 
be  turned  against  it,  as  a  defense  to  an  action  to  recover  the 
subscription  price  of  shares."^^  Subscriptions  payable  in  property 
are  not  subject  to  calls ;  the  corporation  must  demand  the  prop- 
erty.^' On  failure  of  the  subscriber  to  furnish  the  property,  or 
upon  his  insolvency,  the  subscription  becomes  payable  in  cash.'" 
§  344.  Overvaluation  of  property  or  service  accepted  in  pay- 
ment.— Where  a  corporation  agrees  to  issue  shares  of  its  stock 
in  payment  for  services  rendered  to  it,  the  fact  that  the  result 
shows  that  the  price  agreed  to  be  paid  is  extravagant  does  not 
of  itself  furnish  a  ground  to  release  the  corporation  from  its  con- 
tract, particularly  where  no  claim  is  made  that  the  contract  is  pre- 
judicial to  creditors. "^  Unless  the  agreement  is  rescinded  or  im- 
peached for  fraud,  the  courts,  as  between  the  parties,  will  treat 
that  as  a  payment  which  they  have  agreed  should  be  a  payment."^ 
Accordingly,  an  action  at  law  can  not  be  maintained  by  the  re- 
ceiver of  a  corporation  to  collect,  as  unpaid  subscriptions,  the 
difference  between  what  is  claimed  to  be  the  actual  value  of 
property  given  b,y  certain  subscribers  and  received  by  the  corpora- 
tion in  payment  of  their  subscriptions,  and  the  amount  of  the 
subscriptions,  where  there  was  no  fraud,  and  the  property,  al- 
though overvalued,  was  such  as  the  corporation  required  for  the 
purposes  of  its  legitimate  business."^  For  there  must  be  actual 
fraud  in  the  transaction  to  enable  creditors  of  the  corporation  to 
call  the  stockholders  to  account."'     And  where  a  corporation  which 

6T  Minneapolis,   etc.   Co.   v.   Bas-  ei  Phelan   v.    Hazard    (1878),    5 

sett,   20  Minn.   535,   18  Am.   Rep.  Dill.  45;  Coffin  v.  Rans dell  (1887), 

376.  110  Ind.  417. 

68  Ohio,  etc.  R.  R.  v.  Cramer,  23  62  Coffin  v.   Ransdell,     110   Ind. 

Ind.  490.  417. 

s9  Haywood,   etc.   Co.   v.   Bryan,  63  Field,    J.,    in    Coit    v.    North 

6  Jones.  L.   (N.  C.)   82.  Carolina,  etc.   Co.    (1887),  119  U. 

00  Arapahoe,  etc.  Co.  v.  Stevens  S.  343. 
(Colo.  1890),  22  Pacif.  Rep.  823. 
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is  authorized  by  its  charter  to  buy  land  and  pay  for  it  in  full-paid 
stock,  issues  stock  to  an  amount  greatly  in  excess  of  the  value 
-of  the  land,  and  the  shares  are  sold  to  a  purchaser  for  value, 
he  is  not  liable  to  the  creditors  of  the  corporation  on  the  ground 
that  his  stock  is  not  fully  paid  for,  where  there  was  no  fraud  in 
the  original  transaction  and  the  corporation  has  taken  no  steps 
to  rescind  it.'*  For,  even  if  a  purchaser  of  stock  were  bound  to 
inquire  whether  the  stock  had  been  fully  paid  for  or  not,  a 
proposition  not  supported  by  authority,  such  inquiry  at  most 
would,  if  made,  only  have  disclosed  the  fact  that  the  stock  had 
been  paid  for  in  lands,  and  that  perhaps  some  persons  did  not  con- 
sider them  worth  as  much  as  the  stock  at  par,  but  that  would 
not  prove  that  the  company  had  not  accepted  thern  in  full  payment, 
as  the  resolution  of  the  stockholders'  meeting  shows  it  did,  nor 
that  the  stock  so  issued  was  not  full  paid.  Nor  would  such  facts 
liave  suggested  that  if  he  purchased  the  stock  he  would  become 
liable  to  contribute  to  the  difference  between  the  value  of  the 
land  and  the  par  value  of  the  stock.  The  stock  having  already 
been  paid  for  once,  that  payment  was  sufScient  to  protect  a  pur- 
chaser for  value  against  the  company  or  its  creditors."''  And  a 
creditor  of  the  corporation  can  not  maintain  a  bill  to  compel  the 
shareholders  to  pay  the  amount  of  their  subscription,  if  it  appears 
that  the  stock  has  been  fully  paid  up  in  property,  at  an  honest 
and  fair  valuation,  though  by  reason  of  subsequent  events  the 
property  has  depreciated,  and  no  longer  represents  the  face  value 
of  the  stock."* 


64  Du  Pont   r.   Tilden     (1890),  for  value,  and  coal  has  been  large- 

42   Fed.   Rep.   87;    s.   c.   8   Ry.   &  ly   mined   out   of  the  land.    The 

Corp.  L.  J.  28.  cases  of  Bridge  Co.  v.  McCluney, 

66  Du  Pont  v.  Tilden  (1890),  42  8  Mo.  App.  500,  and  Brant  v.  Eh- 

Fed.  Rep.  87;   s.  c.  8  Ry.  &  Corp.  len,  59  Md.  1,  seem  to  me  to  he 

li.  J.  28.    "But  on  the  ground  of  instructive  upon  the  points  raised, 

gross     overvaluation     alone,     the  and  conclusive  against  complain- 

company  might.  If  it  had  acted  In  ants'  right  to  recover."     Du  Pont 

apt  time,  have  had  this  transac-  v.  Tilden  (1890),  42  Fed.  Rep.  87; 

tion  set  aside,  and  the  stock  sur-  s.  c.  8  Ry.  &  Corp.  L.  J.  28. 
rendered  and   cancelled  on  a  re-  66  Coit   v.   North   Carolina,   etc. 

conveyance    of   the   land   for   the  Co.    (1887),    119   XT.   S.   393.    Ace. 

stock  while  it  still   remained  in  Schenck   v.    Andrews    (1874),    57 

the  hands  of  the  original  holder,  N.  Y.  133,  where  it  is  held  that 

hut  not  when  it  is  impossible  to  the  directors  are  the  judges  of  the 

restore  the  parties  to  their  orig-  value  of  the  property,  and  subse- 

inal  condition,  as  after  the  stock,  quent     depreciation      in      prices 

at  least  a  part  of  it,  has  gone  into  should  not  be  used  to  impeach  the 

the  hands  of  tona  fide  purchasers  good  faith  of  the  parties.    Carr 
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§  345-  Overvaluation,  when  "gross,"  presumes  fraud. — If 
the  property  received  is  grossly  unequal  in  value  to  the  par  value 
of  the  shares,  the  shareholder  who  received  the  shares  originally, 
or  his  subsequent  transferee  with  notice  of  the  circumstances,  may 
be  compelled  to  make  up  the  difference  in  value,  in  a  suit  brought 
by  or  on  behalf  of  the  persons  injured  thereby."^  "A  gross  and 
obvious  overvaluation  of  property  would  be  strong  evidence  of 
fraud. "°^  If  unexplained,  it  is  conclusive  evidence  that  the  over- 
valuation was  intentional  and  fraudulent."'  An  intentional  over- 
vakiation  is  fraudulent  as  a  matter  of  law.^"  Where  the  trustees 
of  a  corporation  were  authorized  to  issue  stock  and  to  exchange 
it  for  property,  the  statute  declaring  that  when  exchanged,  it 
should  be  taken  to  be  full-paid  stock  and  not  liable  to  further 
calls,  the  trustees,  who  were  the  only  members  of  the  corporation, 
exchanged  the  whole  capital  stock  for  their  own  property,  then 
distributed  the  stock  among  themselves,  and  sold  it  to  innocent 
purchasers  as  fully  paid,  and  it  was  held  that  the  purchasers 
could  not  maintain  a  suit  to  compel  the  trustees  to  account  to 
the  corporation  for  a  fraudulent  disposition  of  its  capital  stock. 


V.  LeFevre  (1856),  27  Pa.  St.  413, 
where  it  was  said  that  taking 
property  at  a  prospective  value 
never  realized,  is  an  error  of  judg- 
ment merely,  and,  in  the  absence 
of  fraud,  it  forms  no  ground  for 
rescinding  the  contract.  Schroe- 
der's  Case,  L.  R.  11  Bq.  131.  Ace. 
Osgood  V.  King,  42  Iowa,  478, 
where  the  property  was  worth 
twenty-seven  thousand  dollars  and 
stock  was  issued  to  the  amount 
of  one  hundred  and  ninety  thous- 
and. And  see  Bolz  v.  Ridder,  19 
Weekly  Dig.  463,  where  a  patent 
right  valued  at  one  time  at  one 
thousand  dollars,  being  afterwards 
sold  for  shares  to  the  amount  of 
a  hundred  thousand,  was  held 
only  presumptively  fraudulent, 
and  sufficiently  capable  of  explan- 
ation to  be  submitted  to  the  jury. 
67  Taylor  on  Corporation,  §  545, 
cinng  Bailey  v.  Coal  Co.,  69  Pa. 
St.  334,  and  Boynton  v.  Hatch,  47 
N.  Y.  225.  Under  the  rule  of  these 
cases,  if  the  defendant's  claim  be 
true,  that  he  took  his  shares  of 
stock  from  the  vendor  as  full-paid 


shares,  his  liability  would  be  the 
same  as  that  of  the  vendor  be- 
cause he  knew  the  circumstances 
under  which  it  was  issued.  Boul- 
ton,  etc.  Co.  v.  Mills  (1889),  78 
Iowa,  460;  s.  c.  6  Ry.  &  Corp.  L. 
J.  417,  where  it  was  held  to  be 
immaterial  that  all  the  stock  was 
at  first  issued  to  three  of  the  in- 
corporators, and  was  afterwards 
re-issued  to  the  defendant  and 
others,  it  being  shown  that  he 
was  an  original  subscriber  for 
stock,  which  he  only  partly  paid 
for,  and  that  the  organization  of 
the  corporation,  the  percentage  to 
be  paid  for  the  stock,  and  the 
issuance  and  acceptance  thereof, 
were  parts  of  a  single  transac- 
tion. Iowa  Code,  §  1082;  Osgood 
v.  King,  42, Iowa,  478;  Jackson  v. 
Traer,  64  Iowa,  469;  Sawyer  v. 
Hoag,  17  Wall.  610. 

68Coit   V.    Gold,    etc.    Co.,    119 
U.  S.  343. 

69  Camden  v.   Stuart,  144  U.   S. 
104;  Coleman  v.  Howe,  154  111.  458. 

70  Gates     v.    Tippecanoe     Stone 
Co.,  57  Ohio  St.  60. 
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notwithstanding  the   fraudulent   character   of   the   transaction.'^^ 
The  fact  that  the  property  accepted  in  payment  of  stock  was  not, 
at  the  date  of  incorporation,  worth  more  than  one-fifth  of  the 
valuation  set  upon  it,  although  presumptive  evidence  of  fraud, 
does  not  charge  the  incorporators  with  legal  fraud  where  they 
are  shown  to  have  made  their  valuation  honestly.^"     "Where  the 
nature  and  condition  of  the  property  are  such  that  its  value  is 
well  known  and  understood,  or  is  capable  of  being  readily  es- 
timated and  ascertained,  and  the  property  is  transferred  to  the 
corporation   at   a  gross   overvaluation   for   paid-up   shares,   the 
transaction  is  prima  facie  fraudulent  as  to  subsequent  creditors, 
and  as  against  them  the  burden  is  upon  the  shareholder  to  rebut 
the  presumption  by  clear  and  satisfactory  evidence.     If  he  knew 
or  ought  to  have  known  that  he  was  paying  for  his  stock  in 
property  at  a  material  overvaluation,  it  will  not  be  sufficient  for 
him  to  show,  as  a  mental  operation,  that  he  did  not  intend  to 
defraud  any  one.     He  must  go  further,  and  show  that,  in  the 
exercise  of  ordinary  business  sense,  he  was  justified  in  believing, 
and  did  honestly  believe,  that  the  property  was  being  turned  in 
at  a  fair  valuation.    Where  the  facts  are  undisputed,  and  the 
overvaluation  so  great  as  to  show  that  the  stockholder  ought  to 
have  known  it,  if  he  had  exercised  ordinary  business  prudence,  his 
actual  belief  or  intention  in  the  premises  will  not  avail  him; 
he  will  be  presumed  to  have  intended  the  reasonable  and  natural 
consequence  of  bis  act,  which  is  to  defraud  creditors  in  case 
of  the  insolvency  of  the  corporation."''     "The  transaction  may 
be  impeached  for  fraud,  but  not  fpr  error  of  judgment  or  mistaken 
views  of  the  value  of  the  property,  inasmuch  as  good  faith  and 
the  exercise  of  an  honest  judgment  is  all,  that  is  required."'* 
"Although  there  was  in  fact  an  overvaluation  of  the  property, 
it  will  not  render  the  stockholders  liable  for  the  deficiency  if  it 
was   the  result  of   an  honest   mistake  or   error  of   judgment.'"" 
"The  transfer  of  a  patent  which  has  no  ascertained  value ;  which, 
in  the    language  of    the  witness,  'as  it   turned    out,  was    worth 
nothing,'  cannot  be  regarded  as  'money,'  or  its  equivalent,  because 


71  Foster   v.    Seymour,    23   Fed.  7*  IJouglass  v.  Ireland,  73  N.  Y. 
Rep.    65.  100. 

72  Young  V.  Erie  Iron  Co.  (1887)  7b  Hastings,  etc.  Co.  v.  Iron,  etc. 
65  Mich.  111.  Co.,  65  Minn.  28,  67  N.  W.  65. 

7s  Hastings,  etc.  Co.  v.  Iron,  etc 
Co.,  65  Minn.  28. 
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those  engaged  in  the  management  of  the  company  believe  at  the 
time  it  is  valuable,  and  receive  it  after  organization,  upon  some 
fixed  estimate  of  its  value  between  them  and  the  subscriber,  as 
so  much  money.  Before  a  thing  can  be  regarded  as  money  or  its 
equivalent,  it  must  have  an  actual,  positive,  and  ascertained 
value — a  value  so  thoroughly  ascertained  and  fixed  at  the  time, 
that  it  can  at  once  be  changed  into  money,  of  which  it  is  re- 
garded as  the  equivalent."^"  In  case  of  payment  in  an  invention 
or  patent  right  which  turns  out  worthless,  even  where  the  parties 
believed  it  to  be  valuable,  proof  of  fraudulent  intent  is  not  neces- 
sary to  entitle  the  subsequent  bona  Ude  creditors  to  enforce  pay- 
ment." In  the  purchase  of  property  and  issue  of  stock  in  pay- 
ment, the  measure  of  value  of  the  property  is  what  it  is  actually 
worth,  regardless  of  what  it  cost  the  vendor."  While  it  is 
generally  the  province  of  the  jury  to  determine  whether  property 
has  been  accepted  for  the  issue  of  shares  at  an  overvaluation  and 
whether  there  was  a  fraudulent  intent  in  so  doing,'"  yet  it  is  not 
necessary  in  the  action  by  the  creditor  to  allege  fraud  in  the 
petition  in  order  to  render  competent  evidence  of  fraud  in  the 
organization  of  the  corporation  and  the  issuance  of  the  stock.^" 
For  if  the  evidence  shows  the  overvaluation  to  have  been  so  ex- 
'  cessive  that  it  must  have  been  intentional,  the  court  will  itself, 
as  a  presumption  of  law,  pronounce  the  transaction  fraudulent, 
unless  it  be  reasonably  explained.*^  Yet  in  order  for  the  court 
to  find  a  fraud  in  law,  there  must  be  shown,  either  an  intentional 
fraud  in  fact,  or  such  reckless  conduct  in  the  valuation  without 
regard  to  the  real  value  of  the  property  as  would  indicate,  with- 

76  Tasker    v.    Wallace,     6    Daly  the   property   worth   $50,000    was 
(N.  Y.),  364.     ■  taken  at  $100,000;    Coit  v.  North 
"Van  Cleve  v.  Berkey,  143  Mo.  Carolina,   etc.  Co.    (1887),   119  U. 
109,  42  L.  R.  A.  593.  S.   343;    Van  Cott  v.  Van  Brunt, 
Ts  Grant    v.    East,    etc.    Co.,    13  82  N.  Y.  535;    Boynton  v.  Hatch, 
IT.  S.  App.  1,  54  Fed.  569.  47  N.  Y.  225;  Carr  v.  Le  Fevre,  27 
T9  Lake    Superior     Iron     Co.    v.  Pa.    St.    413.      Defendant    having 
Drexel,   90  N.  Y.   87;    Boynton  t.  conceded    that    he    paid    but    five 
Hatch,   47   N.   Y.    225;    Draper   v.  hundred    dollars     for    twenty-five 
Beadle,   16  Week.  Dig.   475;    Bolz  hundred  dollars  in  stock  can  not 
V.  Ridder,  19  Week.  Dig.  463.  introduce  evidence  that  the  prop- 
so  Boulton,     etc.     Co.     v.     Mills  erty    was    believed    to     be    worth 
(1889),  78  Iowa,  460;   s.  o.  6  Ry.  three  times  the  par  value  of  the 
&  Corp.  L.  J.  417,  5  L.  R.  A.  649.  stock,   one-half   of  which   was   is- 
81  Douglass  V.  Ireland,  73  N.  Y.  sued  for  it.     Boulton,   etc.   Co.  v. 
100,  where  property  worth  $64,000  Mills    (1889),  78  Iowa,  460;   s.  c. 
was  valued  at  $300,000;    Boynton  6  Ry.  &  Corp.  L.  J.  417. 
V.  Andrews,   63    N.   Y.   93,   where 
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out  explanation,  an  intent  to  defraud.*^  In  England,  when  no 
■creditors'  rights  are  involved  and  all  the  shareholders  of  the 
■corporation  have  acquiesced,  the  directors  will  not  be  liable  to  the 
■company  with  respect  to  profits  accruing  to  them  from  an  issue  of 
'Shares  for  property  grossly  overvalued/^ 

§  346.  Pa3mient  of  less  than  par. — A  corporation  may  dis- 
pose of  its  stock  for  less  than  its  face  value,  and  the  transaction, 
as  between  the  corporation  and  the  purchaser,  will  be  valid,  unless 
prohibited  by  statute,"*  where  there  is  no  fraud  against  creditor 
and  no  suit  can  be  maintained  by  the  company  to  collect  the 
unpaid  balance  for  any  purpose  of  its  own,  the  shares  being  issued 
as  full-paid  on  a  fair  understanding.*"  As  between  the  parties, 
and  where  all  the  stockholders  consent,  such  a  transaction  is 
valid  and  binding,  and  the  corporation  cannot  afterwards  enforce 
a  payment  of  the  difference  between  the  par  value  of  the  stock  and 
the  price  agreed  as  full  payment."'  "The  stock  held  by  the  de- 
fendant was  evidenced  by  certificates  of  full-paid  shares.  It  is 
conceded  to  have  been  the  contract  between  him  and  the  company 


82  Young  V.  Erie  Iron  Co.  (1887), 
'65  Mich.  Ill;  Lake  Superior  Iron 
■Co.  v.  Drexel,  90  N.  Y.  87;  Doug- 
lass V.  Ireland,  73  N.  Y.  100;  Boyn- 
ton  V.  Andrews,  63  N.,  Y.  93; 
Schenck  v.  Andrews,  57  N.  Y.  134. 
In  Boynton  v.  Hatch,  47  N.  Y. 
225,  the  Court  of  Appeals  of  New 
York  was  evenly  divided  upon  the 
question,  whether,  after  having 
shown  that  the  property  given  in 
payment  of  shares  was  taken  at 
an  overvaluation,  it  was  necessary 
for  the  plaintiff  to  further  prove 
that  it  was  done  knowingly  and 
with  fraudulent  intent.  Where 
property  is  taken  in  payment  for 
shares  of  the  capital  stock  of  a 
corporation,  and  the  transaction 
is  made  matter  of  record,  and 
ratified  by  the  directors  and  stock- 
holders, the  shares  will  be  treated 
as  fully  paid,  as  against  one  who 
became  assignee  of  a  judgment 
creditor  of  the  corporation,  after 
he  had  purchased  the  shares  with 
full  knowledge  of  the  facts  attend- 
ing their  issue.  Walburn  v.  Che- 
nault  (Kan.  1890),  23  Pacif.  Rep. 
656. 


83  In  re  Ambrose,  etc.  Co.,  14 
Ch.  Div.  390. 

84  Harrison  v.  Arkansas  Valley 
Ry.  Co.  (1882),  4  McCrary  C.  Ct. 
264;  Scovill  v.  Thayer  (1881),  105 
U.  S.  153.  The  court  in  the  latter 
case  said:  "The  stock  held  by 
the  defendant  was  evidenced  by 
certificates  of  full-paid  shares.  It 
is  conceded  to  have  been  the  con- 
tract between  him  and  the  com- 
pany that  he  should  never  be 
called  upon  to  pay  any  further 
assessemnts  upon  it.  The  same 
contract  was  made  with  all  the 
other  shareholders,  and  the  fact 
was  known  to  all  as  between 
them  and  the  company.  This  was 
a  perfectly  valid  agreement.  It 
was  not  forbidden  by  the  charter 
or  by  any  law  or  public  policy, 
and  as  between  the  company  and 
the  stockholders  was  just  as  bind- 
ing as  if  it  had  been  expressly 
authorized   by  the   charter." 

85  Scovill  V.  Thayer  (1881),  105 
U.  S.  154. 

88  Barr  v.  New  York,  etc.  Co., 
125  N.  Y.  263. 
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that  he  should  never  be  called  upon  to  pay  any  further  assessments 
upon  it.  The  same  contract  was  made  with  all  the  other  share- 
Jiqlders,  and  the  fact  was  known  to  all.  As  between  them  and  the 
company  this  was  a  perfectly  valid  agreement.  It  was  not  for- 
iidden  by  the  charter  or"  by  any  law  or  public  policy,  and  as 
between  the  company  and  the  stockholders  was  just  as  binding 
as  if  it  had  been  expressly  authorized  by  the  charter.  If  the 
company,  for  the  purpose  of  increasing  its  business,  had  called 
.upon  the  stockholders  to  pay  up  that  part  of  their  stock  which 
had  been  satisfied  'by  discount'  according  to  their  contract,  they 
could. have  successfully  resisted  such  a  demand.  No  suit  could 
.have  been  maintained  by  the  company  to  collect  the  unpaid  stock 
for  such  a  purpose.  The  shares  were  issued  as  fuU-p^d,  on  a 
iair  understanding,  and  that  bound  the  company."*'  Accordingly 
•the  stockholders  of  a  mining  corporation,  organized  under  the 
laws  of  California,  are  not  obliged  to  pay  in  the  par  value  of  their 
.shares,  and  independent  of  an  agreement  to  the  contrary,  an 
assessment  on  their  stock  can  be  enforced  only  by  the  sale  of 
their  shares.**  It  has  been  held  generally  in  English  cases  that 
not  only  is  the  company  bound,  but  its  creditors  also  are  bound 
hy  such  a  contract.*^  But  the  American  rule  is  that  the  contract, 
.although  binding  on  the  company,  is  a  fraud  in  law  on  its  cred- 
itors, which  they  can  set  aside;  and  when  their  rights  intervene 
and  their  claims  are  to  be  satisfied,  the  stockholders  can  be  re- 
quired to  pay  the  subscriptions  in  full.'"  This  grows  out  of  the 
American  doctrine  that  the  stock  subscribed  is  a  trust .  fund  for 
the  payment  of  creditors."^  It  is  so  held  out  to  the  public,  who 
have  no  means  of  knowing  the  private  contracts  made  between 
the  corporation  and  its  stockholders.  The  creditor  has,  therefore, 
the  right  to  presume  that  the  stock  subscribed  has  been  or  will 
be  paid  up.°^     The  company  can  not  compel  specific  performance 

87  Scovill  T.  Thayer,  105  IT.  S.  11  "WaU.  96;  Burke  v.  Smith,  16 
143.  Wall.  390. 

88  In.  re  South  Mountain  Co'nsol-  9i  Scovill  v.  Thayer  (1881),  105 
idated  Mining.  Co.  (1881),  7  Saw-  U.  S.  154;  Wood  v.  Dummer,  3 
yer,  C.  Ct.  30.              '  Mason,   308;    Mumma  v.   Potomac 

89  Waterhouse  y.  Jamieson,  L.  Co.,  8  Pet.  281;  Ogilvie  v.  Knox 
:R.  2  H.  L.  (So.)  29;  Currie's  Case,  Ins.  Co.,  22  How.  387;  Sawyer  v. 
:a   De   G.,   J.   &   S.   367;    Carling's  Hoag,  17  Wall.  610. 

Case,  ICh.  Div.  115.  '   92  Swvill  v.  Thayer  (1881),  105 

.ooScovili'  v;  Thayer  (1881),  105  U.  S.  154;  Shickle  v.  Watts   (1888) 

tr.    S.    154;    Sawyer   v.    Hoag,    17  94  Mo.  410. 
"VV'an.  6l'p;  .New  Albany  V.  Burke, 
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of  a  contract  to  take  shares  below  par,  for  to  carry  out  its  own 
part  of  stich  an  agreement  would  be  an  ultra  vires  act.°^ 

§347.    Payment  of  less  than  par  is  constructive  fraud.'^ 
While  a  presuniption  of  fraud  arises  in  the  case  of  an  issue  of 
shares  for  property  or  services,  only  when  gross  overvaluation 
is  shown, — in  the  case  of  an  issue  for  money,  the  acceptance  of 
any  amount  less  than  par  as  payment  in  full,  is  sufficient,  without 
proof  of  actual  fraudulent  intent,  to  Constitute  constructive  fraud, 
for  in  the  lattet  case  thefe  is  no  room  for  mistaken  judgment.'* 
Accordingly,  mandafnus  will  not  lie  at  the  suit  of  a  subscriber  to 
compel  the  issue  of  shares  at  less  than  par  in  pursuance  of  a 
resolution  of  the  Stockholders  that  it  be  so  issued.^*    And  cancel- 
lation of  art  issue  of  Stock  below  par  may  be  decreed  at  the  in- 
stance of  any  shareholder  not  estopped  by  his  conduct  or  acquies- 
cense  from  objecting  thereto.'^    Furthermore,  it  seems  that  when 
the  issue  wOUld  amount  to  a  fraud  upon  the  public,  the  attorney- 
general  of  the  State  may  prevent  it  by  injunction."^    Unless  the 
issue  were  absolutely  vOid  by  statute,'*  stockholders  who  are  par- 
ties to  the  transaction  by  which  stock  has  been  issued  to  them 
for  leSs  than  par,  or  who  have  knowingly  acquiesced  in  an  issue 
for  less  than  the  face  value  of  the  stock,  are  estopped  from 
questioning  its  legality.'"     Nor  Can  their  transferees  bring  suit  in 
behalf  of  the  corpofation  and  other  stockholders  against  the  par- 
ties participating  in  the  issue.^     Accordingly,  a  participating  sub- 
scriber can  not  withdraw  and  recover  back  the  money  already 
paid ;  for  he  is  in  pari  delicto  with  the  corporation.^    And  if 
shareholders  participate  in  an  issue  of  stock  for  no  consideration 
whatever,  their  contracts  among  themselves  in  regard  to  it  will 


93  Western   Ry.   Co.   v.   Mowatt,  ss  Knowlton    v.    Congress,     etc. 

12  Jur.  pt.  I.  407.  Co.,  14  BlatcM.  364,  368;  s.  c.  103 

oiFlinn  v.  Bagley,  7  Fed.  Rep.  U.  S.  49,  reversing  s.  c.  57  N.  Y. 

785.  518. 

fi5  Stale   V.   Timken    (1886),    48  m  ScdVill  V.  Thayer  (1881),  105 

N.    J.    L.    87.  U;  S.  143;   In  re  Gold  Co.,  2  Ch. 

ool^isk  V.  Chicago,  etc.   R.  Co.,  Dlv.  701,   712. 

53  Barb.  513;   Oilman,  etc.  R.  Co.  iNott  V.  Clfe-»?S,  14  Abb.  N.  C. 

v.  Kelly  (1875),  77  111.  426;  Camp-  437;   Parsons  v.  HayS,  14  Abb.  N. 

bell  v.  Morgan,  4  Brad*.  100.  C.    419;     Flagler     Co.    v.    Flagler 

97  Green's  Bribe's  Ultra  Vires,  (1883),  19  Fed.  Rep.  468;  s.  c.  14 
3d  ed.  708,  709.  Cf.  Holman  v.  Abb.  N.  C.  435;  LangdOn  v.  Fogg 
State  (1886),  105  Ind.  569;  Jersey  (1883),  18  Fed.  Rep.  5. 
City,  etc.  Co.  V.  t)Wight,  29  N.  2  Clarke  v.  Lincoln  Lumber  Co. 
J.  242;  Erie  Ry.  Co.  v.  Casey,  26  (1884)  59  Wis.  655;  GofE  v.  Hawk- 
Pa.  St.  287,  318.  eye,  etc.  Co.,  62  Iowa,  691. 
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not  be  enforced  by  tbe  courts.'  If  the  directors  have  participated 
in  the  profits  of  the  issue,  the  company  has  recourse  against 
them  for  the  damages  it  has  sustained.* 

§  348.    Statutory  and  constitutional  provisions  construed.^^ 

There  are  many  statutory  and  constitutional  provisions  prohibit- 
ing the  issue  of  stock  except  for  money,  property  or  labor  actually 
rendered.^  Under  these  constitutional  provisions,  an  issue  to  an 
unreasonable  amount  beyond  the  value  of  property  actually  re- 
ceived, can  not  be  authorized  by  statute.^  But  the  prohibition  of 
the  Illinois  constitution  against  the  issue,  by  railway  corporations, 
of  "stock  or  bonds,  except  for  money,  labor,  or  property  actually 
received  and  applied  to  the  purposes  for  which'  such  corporation 
was  created,"  is  not  intended  to  interfere  with  the  usual  methods 
of  raising  money  for  legitimate  purposes,  as  for  construction  of 
the  road  by  the  issue  and  sale  of  stock  and  bonds  before  the 
work  to  be  paid  for  has  been  actually  done.^  For  the  latter  part 
of  the  clause  of  the  constitution  in  question,  which  declares  that 
all  stocks,  dividends,  and  other  fictitious  increase  of  the  capital 
stock  or  indebtedness  shall  be  void,  clearly  points  out  the  chief 
object  which  the  constitutional  convention  sought  to  accomplish  in 
adopting  it;  and  to  this  we  must  look  in  a  large  degree  for  a 
solution  of  the  language  which  precedes  it.     The  object  was, 

■  sTobey  v.  Robinson   (1881),  99  ch.   664,  §  42.     Substantially  sim- 

111.  222.  ilar  prohibitions  are  made  by  Wis. 

*  Flagler,     etc.     Co.   v.    Flagler  Rev.     Stat.      (1878)    §    1753,      as 

(1883),  19  Fed.  Rep.  468;  Contin-  ameniied    by    Laws    of    1881,    cb. 

ental  Telegraph  Co.  v.  Nelson,  49  93;  Mass.  Pub.  Stat.  ch.  112,  §  61; 

N.  Y.  Super.  Ot.  Rep.  197;  Nott  v.  Mo.  Rev.  Stat.  §  927;   N.  H.  Gen. 

Clews,  14  Abb.  N.  C.  437;  Osgood  Stat.   ch.   134,    §   8;     Ark.    "Const, 

v.  King,  42  lowa„  478.     Cf.  Lang-  (1874)    art.   xii;     Pa.   Const,   art. 

don  V.  Fogg,  18  Fed.  Rep.  5;   s.  c.  xvi,    §    7;    Ala.    Const,    art.    xiii, 

14   Abb.   N.   C.   435;    Douglass   v.  §  6;  Cal.  Const,  art.  xii,  §  11.    See 

Ireland,   73   N.   Y.   100;    De   Ruv-  alsq  the  constitutions  of  Colorado, 

igne's  Case,  5  Ch.  Div.  316;   Car-  Louisiana  and   Texas,   as   to   cor- 

ling's  Case,  1  Ch.  Div.  115;   Cur-  porations  In  general,  and  of  Illi- 

rie's  Case,  3  De  Gex,  J.  &.  S.  367.  nois  and  Nebraska,  as  to  railway 

5  For    example   the    New    York  companies,    cited    by    Stimpson's 

"Stock  Corporation  Law  of  1890,"  Am.  Stat.  Law  (1886),  §  452.     Cf. 

enacts  that  "no  corporation  shall  constitutions    and   statutes    cited 

issue    either    stock    or   bonds    ex-  in  §  194,  supra. 

cept    for   money,    labor    done,    or  e  Swing    v.    Oroville    Min.     Co. 

property  actually  received  for  the  (1880),    56   Cal.   647;    Cal.   Const, 

use  and  lawful  purposes  of  such  art.  xii,  §  11.    Cal.  Code,  §  559,  is 

corporation,  at  its  fair  value,  and  therefore  unconstitutional, 

all   stock   issued   in   violation   of  7  Peoria  &  Springfield  R.  Co.  v. 

the  provisions  of  this  section  shall  Thompson,  103  111.  187. 
be  void."     N.   Y.  Laws -of   1890, 
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doubtless^  to  prevent  reckless  and  unscrupulous  speculators,  under 
the  guise  or  pretense  of  building  a  railroad,  or  of'  accomplishing 
some  other  legitimate  corporate  purpose,  from  fraudulently  issu- 
ing and  putting  upon  the  market  bonds  or  stocks  that .  do  not,, 
and  are  not  intended  to,  represent  money  or  property  of  any  kind, 
either  in  possession  or  expectancy.  Und^r  this  provision  of  the 
constitution,  railroad  companies  have  no  right  to  lend,  give 
away,  or  sell  on  credit,  their  bonds  or  stock,  nor  have  they 
ariy  right  to  dispose  of  either,  except  for  a  present  consideration, 
and  for  a  corporate  purpose.^  And  therefore  under  a  similar 
constitutional  provision  that  "no  private  corporation  shall  issue 
stock  or  bonds  except  for  money  or  property  actually  received, 
and  all  fictitious  increase  of  stock  or  indebtedness  shall  be  void," — 
mortgage  bondholders,  who  buy  in  the  property  and  franchise  of 
a  corporation  upon  foreclosure  sale  under  their  mortgage,  are  not 
prohibited  from  fixing  the  terms  upon  which  they  will  surrender 
those  interests;  and  they  may  reorganize  upon  substantially  the 
same  basis,  as  to  capital  stock  and  bonded  indebtedness,  as  that 
of  the  old  corporation  and  its  predecessor  previous  to  the  adoption 
of  the  constitution;  although  under  that  arrangement  they  re- 
ceive both  stock  and  bonds  in  a  large  amount,  of  which  the 
amount  of  the  stock  alone  is  sufficient  to  Cover  the  full  value 
of  the  property,  rights,  and  privileges  of  the  reorganized  com- 
pany.' For  this  provision  does  not  necessarily  indicate  a  pur- 
pose to  make  the  validity  of  every  issue  of  stock  or  bonds  by  a 
private  corporation  depend  upon  the  inquiry  whether  the  money, 
property,  or  labor  actually  received  therefor  was  of  equal  value 
in  the  market  with  the  stock  or  bonds  so  issued.  It  is  not  clear, 
from  the  words  used,  that  the  framers  of  that  instrument  intended 
to  restrict  private  corporations,  at  least  when  acting  with  the 
approval  of  their  stockholders,  in  the  exchange  of  their  stock  or 
bonds  for  money,  property  or  labor,  upon  such  terms  as  they 
deem  proper,  provided  always,  the  transaction  is  a  real  one,  based 
upon  a  present  consideration,  and  having  reference  to  legitimate 
corporate  purposes,  and  is  not  a  mere  device  to  evade  the  law  and 
accomplish  that  which  is  forbidden.^"  But  a  contract  to  furnish 
the  labor  and  materials  for  construction  of  a  railroad  at  an  ex- 

8  Harlan,  X,  in  Memphis,  etc.  R.  (1§87),  120  U.  S.  287.     Cf.  Stein 

Co.  V.  Dow   (1887),  120  U.  S.  298,  v.   Howard   (1884),  65  Cal.  616. 
quoting  from  Peoria,   etc.   R.   Co.  lo  Harlan,   J.,   in   Memphis,   etc. 

V.  Thompson,  103   111.  187,   201.     '  R.  Co.  V.  Dow   (1887),  120  U.  S> 

0  Memphis,   etc.   R.   Co.   v.   Dow  299. 
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pendjture  not  to  exceed  a  certain  sum,  the  corporation,  in  considerr 
ation  thereof,  to  issue  to  the  contractor  an  amount  of  its  capital 
stock  fifty  per  centum  greater,  as  fully  paid  up,  and  an  equal 
amount  of  its  first  mortgage  bonds,  was  held  to  contravene  a 
constitutional  provision  prohibiting  issuance  of  stocks  or  bonds 
except  for  money,  labor  done,  or  property  actually  received;  it 
appearing  that  the  materials  could  be  furnished  and  the  road  built 
for  less  than  the  first  sum  in  cash.^^  Under  a  constitutional 
provision,  that  no  corporation  shall  issue  stock  or  bonds  except 
for  money,  labor  done,  or  money  or  property  actually  received, 
an  increase  in  the  value  of  the  property  in  which  the  original 
stock  is  invested  will  not  justify  an  issue  of  additional  capital 
stock  to  the  stockholders  as  a  stock  dividend.^^  So  also  under 
a  statute  providing  that  a  corporation  shall  not  lend  money  to  its 
stockholders ;  and  prohibiting  a  corporation  from  issuing  stock  or 
bonds  except  "for  money  paid,  labor  done,  or  money  or  property 
actually  received,"  and  making  all  fictitious  issues  of  stock  or 
bonds  void,  it  is  held  that  a  corporation  whose  plant  is  not  sus- 
ceptible of  division,  or  prudently  convertible  into  cash,  and  which 
has  no  ready  money,  can  not  adopt  a  resolution  reducing  its  capital 
stock  one-half,  on  the  ground  of  its  being  necessary  and  the  re- 
maining capital  being  all-sufficient  for  the  purposes  of  the  cor- 
poration ;  and  then  on  the  same  day  of  the  reduction,  adopt  further 
resolutions  requiring  the  directors  to  pay  to  the  stockholders  pro 
rata  the  amount  of  the  surplus  thus  created ;  call  in  and  cancel  the 
existing  certificates  of  stock ;  issue  new  ones  instead ;  authorize 
the  directors  to  purchase  from,  the  stockholders  the  surplus  for  the 
use  of  the  corporation ;  for  the  payment  of  the  amount  of  such 
surplus  issue  bonds;  secure  them  by  deed  of  trust  on  all  the 
property  of  the  company,  and  create  a  sinking  fund  out  of  the 
earning's  of  the  company  to  pay  oflf  the  principal  and  interest  on  the 
bonds. ^^  And,  if  there  be  no  fraud,  even  the  creditors  of  the 
corporation  have  no  recourse  against  the  purchasers  or  holders  of 
shares  originally  issued  below  par  for  the  difiference  between  the 
par  value  and  the  price  at  which  they  were  sold.^*    Under  a  con- 

11  New  Castle,  etc.  Ry.  Co.  v.  is  Coquard  v.  St.  Louis,  etc.  Co. 
Simpson,  21  Fed.  Rep.  533,  con-  (Mo.  1888),  7  S.  W.  Rep.  176,  de- 
struing  Pa.  Const,  art.  xvi,  §  7.  cided  under  Mo.  Rev.  State.  §§  933, 

12  Pitzpatrick   t.    Dispatch,    etc.  937.        , 

Co.  (1887),  83  Ala.  604,  construing  i*Ross  v.   Silver  &  Copper  Isl- 

Ala.   Const,   art.   xiii,     §    6.     Tide      and    Min.    Co.    (Minn.    1887),    31 
supra,   I  479.  N.  W.  Rep.  219. 
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Stitutional  prohibition  of  the  issue  of  stock  "except  for  money  ac- 
tually received,"  it  is  held  that  a  contract  transferring  shares  is- 
sued at  less  than  par,  is  void,  as  in  violation  of  public  policy." 
So  also  a  statute  prohibiting  a  corporation  from  disposing  of  its 
capital  stock  at  less  than  par,  except  at  auction,  for  nonpayment 
of  assessments,  does  not  apply  to  a  holder  of  stock  which  the 
corporation  has  pledged  or  mortgaged.^* 

§  348a.  Fraudulent  method  of  pretended  payment. — ^Where 
a  stockholder  in  an  insurance  company  gave  his  note  for  eighty-five 
per  cent,  of  his  subscription,  to  the  capital  stock  of  the  corporation 
after  it  became  insolvent,  and  he  knew  the  fact,  and  bought  up  a 
claim  against  the  corporation  for  one-third  its  face,  and  being  sued 
on  his  note  by  the  assignee  in  bankruptcy  of  the  corporation,  set 
up  the  claim  as  an  off-set,  this  was  an  attempted  fraud  on  the 
bankrupt  act,  independent  of  the  trust-fund  doctrine. 

The  unpaid  subscriptions  to  the  capital  stock  of  an  insolvent 
corporation  are  a  trust  fund  for  the  benefit  of  the  general  creditors 
of  the  corporation.  The  governing  officers  can  not  by  agreement, 
or, other  transaction  with  the  stockholder,  release  him  from  his 
obligation  to  pay,  to  the  prejudice  of  the  corporate  creditors,  ex- 
cept "by  fair  and  honest  dealing  and  for  a  valuable  consideration. 
An  undertaking  by  the  corporation  and  the  subscriber  to  convert 
his  debt  owed  to  the  corporation  for  his  stock,  into  a  debt  for 
the  loan  of  money,  whereby  to  extinguish  the  stock,  debt,  is  a  fraud 
upon  the  public  who  are  expected  to  deal  with  them.  Where  the 
method  adopted  is  pretended  payment  for  the  stock  by  check,  which 
is  never  paid,  and  immediate  loan  of  the  amount  to  the  stock- 
holder upon  security  which  is  never  paid  to  the  corporation, 
no  actual  money  being  paid  or  received  by  either  party  to  the 
transaction,  this  system  of  operation  is  to  the  injury  of  the 
corporate  creditor  and  beneficial  alone  to  the  stockholder  and  the 
corporation.  The  result  is  that  the  capital  stock  is  not  paid  up 
in  actual  money,  nor  does  it  exist  in  the  form  of  instalments  prop- 
erly secured. ^^ 

15  Williams    v.    Evans     (1889),  strulng  N.  H.  Gen.  Stat.  ch.  134. 

87  Ala.  725,  construing  Ala.  Const.  §  8. 

of  1875,  art.  xiv,  §   6.  17  Sawyer   v.    Hoag    (1873),    17 

IS  Peterborough  R.  Co.  v.  Nashua  Wall.  610. 
&  Lowell  R.  Co.,  59  N.  H.  385,  con- 
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SALE  OF   STOCK. 

§  349.  Sale  distinguished  from  transfer. — The  right  to  dis- 
pose o^f  stock  in  the  same  manner  as  other  personal  property  is 
inherent  in  the  title,  and  laws  prohibiting  this  right  or  interfering" 
with  it  are  generally  void.^ 

"Sale"  of  stock  distinguished  from  "transfer"  of  stock.  A  sale 
of  stock  is  made  by  oral  agreement,  or  by  written  contract  to 
transfer  of  ownership,  and,  either  with  or  without  delivery  of 
possession,  the  evidence  of  ownership  being  the  certificate.  A 
"sale"  of  stock,  is  the  exchange  of  its  ownership  for  whatever  may 
be  the  consideration.  A  "transfer"  of  stock,  strictly,  is  its  formal 
delivery  by  transfer  of  the  certificate,  which  is  only  the  evidence  of 
title  to  the  stoclj,  but  not  the  stock  itself.  "Sale"  is  executed  by 
the  "transfer"  of  the  certificate,  and  whether  its  registry  takes 
place  at  the  time  or  not. 

§  350.  Shares  are  personal  property.  The  contract  of  sale. 
The  statute  of  frauds. — A  contract  for  sale  of  shares  of  stock 
in  a  corporation  is  governed  by  the  same  rules  of  law  as  a  contract 
for  any  other  personal  property.  It  is  now  a  well-established 
principle  that  the  shares  of  the  capital  stock  of  corporations  are 
personal  property.''    And  this  applies  equally  to  all  corporations. 


1  Bank  of  Attica  v.  Manufact- 
urers," etc.  Bank,  20  N.  Y.  556; 
Moore  v.  Bank  of  Commerce,  52 
Mo.  377;  Sargent  v.  Franklin  In?. 
Co.,  8  Pick.  90;  s.  c.  19  Am.  Dec. 
306;  Fechheimer  v.  National  Ex- 
change Bank   (1884),  79  Va.  80; 


Farmers,'  etc.  Bank  v.  Wasson,  48; 
Iowa,  336. 

2  Allen  V.  Pegram,  16  Iowa,  163,. 
173;  Southwestern  R.  Co.  v.  Thom- 
ason,  40  Ga.  408;  Dyer  v.  Osborne, 
11  R.  I.;  321,  325;  Arnold  v.  Rug- 
1  R.  I.  165;  Johns  v.  Johns, 
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including  those  whose  property  consists  of  real  estate^  although 
attempts  were  formerly  made  to  give  to  the  stock  of  those  com- 
panies the  cliaracter  of  an  interest  in  real  estate.^  Sales  of  stock 
are,  therefore,  excluded  from  the  provisions  of  the  Statute  of 
Frauds  regulating  conveyances  of  real  estate  of  interests  in  real 
estate.*  In  the  United  States,  transfers  of  stock  are  generally  de- 
cided to  be  within  the  seventeenth  section  of  the  Statute  of  Frauds, 
which  provides  that  in  sales  of  "goods,  wares  and  merchandise," 
there  must  be  some  instrument  in  writing,  or  part  payment  or  an 
acceptance  of  part  of  the  property,  in  order  to  make  a  valid  con- 
tract binding  upon  the  parties.'  In  England,  however,  the  con- 
trary rule  prevails."  It  mtist  be  borne  in  mind  that  there  is  a 
marked  distinction  between  certificates  of  stock,  and  shares  in  the 
capital  of  a  corporation,  a  distinction  that  is  not  always  observed. 
The  certificate  does  not  constitute  the  title  to  stock,  which  is  cre- 
ated only  by  the  registry  of  the  holder's  name  in  the  corporate 
books,  with  a  statement  of  the  number  of  shares  of  which  he  is 
the  owner,  the  certificate  being  simply  an  evidence  of  that  owner- 
ship -^  and  without  a  certificate  a  duly  registered  shareholder  may 


1  Ohio  St.  350;  Tippets  v.  Walker, 
4  Mass.  595,  596;  "Stoclt,  Its  Nat- 
ure and  Transfer,"  by  Henry 
Budd,  Jr.,  Esq.,  7  So.  L.  Rev. 
(N.  S.)  430.  The  recent  "Stock 
Corporation  Law"  of  New  York 
enacts  that:  "The  stock  of  every 
corporation  shall  be  deemed  per- 
sonal property  and  shall  be  repre- 
sented by  a  certificate  prepared  by 
the  directors  and  signed  by  the 
president  and  treasurer,  and 
sealed  with  the  seal  of  the  corpo- 
ration." N.  y.  Laws  of  1890, 
ch.  564,  §  40.  Of.  8  Vic,  ch.  16, 
§  7. 

'Welles  V.  Cowles,  2  Conn.  567; 
s.  0.  4  Conn.  182;  s.  c.  10  Am.  Dec. 
115;  Price  v.  Price,  6  Bana,  107; 
Meason's  Estate,  4  Watts,  341; 
Knapp  V.  Williams,  4  Ves.  Jr.  430; 
Tomllnson  v.  Tomllnson,  9  Beav. 
459. 

4  Ashworth  v.  Munn,  14  Ch.  Div. 
363;  Walker  v.  Bartlett,  18  C.  B. 
845;  Powell  v.  Jessopp,  18  C.  B. 
336;  Watson  v.  Spratley,  10  Ex. 
222.  Of.  Baxter  v.  Brown,  7  Macn. 
&  G.  198. 


5  Mason  V.  Decker,  72  N.  Y.  595; 
Reed  on  Statute  of  Frauds,  §  234; 
Colvin  v.  Williams,  3  Harr.  &  J. 
38;  s.  o.  5  Am.  Deo.  417;  Tisdale 
V.  Harris,  20  Pick.  9;  Baltzen  v. 
Nicolay,  53  N.  Y.  467;  Sherman  v. 
Tradesman's  National  Bank,  16 
N.  Y.  Week.  Dig.  522;  Johnson  v. 
Mulry,  4  Rob.  (N.  Y.)  401;  North 
V-  Forest,  15  Conn.  400;  Pray  v. 
Mitchell,  60  Me.  430;  Fine  v. 
Hornaby,  2  Mo.  App.  61;  Mayer  v. 
Child,  47  Cal.  142.  Gf-  Brownson 
V.  Chapman,  63  N.  Y.  625;  Vanpell 
v.  Woodward,  2  Sandf.  Ch.  143; 
Storer  v.  Flack,  41  Barb.  162; 
Gadsden  v.  Lance,  1  McMull.  Eg. 
87;  Tomllnson  v.  Miller,  7  Abb. 
Pr.  (N.  S.)  364. 

sDuncuft  V.  Albreoht,  12  Sim. 
189,  199;  Humble  v.  Mitchell,  11 
Ad.  &  E.  205;  Hibblewhite  v.  Mc- 
Morine,  6  Mees.  &  W.  201,  214; 
Heseltine  v.  Siggers,  1  Ex.  856; 
Tempest  v.  Kilner,  3  C.  B.  249; 
Cheale  v.  Kenwood,  3  De  Gex  & 
J.  27. 

7  Cmcinnatl,  etc.  R.  Co.  v. 
Pearce,    28    Ind.    502;    Hawley   t. 
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exercise  the  privileges  and  incur  the  obligations  of  a  stockholder.' 
The  certificate  holder  has  certain  rights,  however,  which  can  not 
be  barred  by  laches  until  they  are  repudiated  by  the  corporation, 
as  the  latter  is  a  trustee  for  the  certificate  holder.'  Under  the 
English  Companies  Clauses  Act  of  1845,  every  transfer  of  stock 
must  be  made  by  a  formal  deed  of  transfer  in  which  all  the 
parties  to  the  transaction  are  named  and  the  consideration  cor- 
rectly set  forth.^"  Except  where  it  is  provided  by  the  by-laws 
or  charter, '^^  a  seal  is  not  necessary  to  give  effect  to  a  contract  for 
the  transfer  of  Stock.^^  A  contract  for  the  sale  and  delivery  of  a 
certificate  of  stock  is  a  contract  for  the  sale  and  delivery  of  the 
stock  which  the  certificate  represents.  But  the  sale  is  valid, 
whether  or  not  attended  by  immediate  delivery  of  the  certificates 
therefor.  The  law  implies  that  the  contract  will  be  performed  by 
their  delivery  within  a  reasonable  time. 


Brumaglm,  33  Cal.  394;  Johnson 
V.  Albany,  etc.  R.  Co.,  40  How.  Pr. 
193. 

»  Vide  supra,  §  202 ;  Beckett  v. 
Houston,  32  Ind.  393;  Mitchell  v. 
Beckman,  64  Cal.  117;  Agricult- 
ural Bank  v.  Wilson,  24  Me.  273; 
"Walker  v.  Detroit  Transit,  etc. 
Co.,  47  Mich.  388;  Buffalo,  etc.  R. 
Co.  V.  Dudley,  14  N.  Y.  336;  Ellis 
V.  Proprietors  of  Essex  M.  Btidge, 
2  Pick.  243;  National  Bank  v. 
Watsonto-wn,  105  U.  S.  217;  First 
Nat.  Bank  v.  Gifford,  47  Iowa,  575. 

9  Kehogum  v.  Jackson  Iron  Co. 
(1889),  76  Mich.  498. 

10  8  Vic,  ch.  16,  §  14 ;  Browne  & 
Theobald's  Ry.  Law,  71,  citing  Co- 
lonial Bank,  36  Ch.  Div.  36;  Hib- 
blewhite  v.  McMorine,  6  Mees.  & 
"W.  200;  Societe  Generale  de  Paris 
V.  Walker,  11  App.  Cas,  20;  Regina 
V.  General  Cemetery  Co.,  6  El.  & 
B.  415;  Hare  v.  Waring,  3  Mees. 
&  W.  362;  Stephens  v.  De  Medina, 
4  Q.  B.  422;  Bowlby  v.'  Bell,  3  C.  B. 
284,  294;  Shaw  v.  Rowley,  16 
Mees.  &  W.  810.  Cf.  Cheale  v. 
Kenwood,  3  De  Gex  &  J.  27.  But 
a  vendee  cannot  evade  his  liabil- 
ity to  the  corporation  when  he  has 
himself  on  his  part  executed  a 
deed  of  transfer  on  the  ground 
that  his  vendor  has  executed  the 


deed  without  nominating  the 
vendee.  Sheffield,  etc.  Ry.  Co.  v. 
Woodcock,  7  Mees.  &  W.  574; 
Straffon's  Executor's  Case,  1  De 
Gex,  M.  &  G.  576;  In  re  Barned's 
Banking  Co.,  3  Ch.  105.  As  to  the 
status  of  unregistered  transferees 
of  preliminary  scrip  certificates, 
see  Newry,  etc.  Ry.  Co.  v.  Ed- 
munds, 2  Ex.  118,  where  it  is  held 
that  they  are  not  liable  for  calls; 
and  Jackson  v.  Cocker,  2  R.  C. 
368;  s.  C.  4  Beav.  59,  in  which  it 
appears  that  the  transferee  of 
these  certificates  cannot  in  the 
absence  of  a  special  agreement  be 
compelled  by  his  transferrer  to 
place  himself  upoli  the  register. 
Cf.  Rumball  v.  Metropolitan  Bank, 
2  Q.  B.  Div.  194. 

11  Bishop  V.  Globe  Co.,  135  Mass. 
132. 

12  McNeil  V.  Tenth  Nat.  Bank,  46 
N.  Y.  325;  Quiner  v.  Marblehead 
Social  Ins.  Co.,  10  Mass.  476;  At- 
kinson v.  Atkinson,  8  Allen,  15; 
Walker  v.  Bartlett,  36  Eng.  L.  & 
Eq.  369;  In  re  Tees  Bottle  Co.,  33 
L.  T.  (N.  S.)  834;  Commercial 
Bank  v.  Kortright,  22  Wend.  348; 
Bridgeport  Bank  v.  New  York,  etc. 
R.  Co.,  30  Conn.  231,  247;  German, 
etc.  Assn  v.  Sendmeyer,  50  Pa. 
St.  67. 


526  SALE   AND   TEANSFEE   OF  STOCK.         [§§  350a,  351. 

Options. — An  "option,"  or  agreement  by  seller  for  future  de- 
livery at  his  option,  if  made  without  some  payment  at  the  time, 
is  unilateral  and  not  binding.^'  A  sale  of  stock  with  agreement, 
■though  oral,  to  take  it  back  when  the  purchaser  desires,  is  en- 
forceable.^* 

§  350a.  Transfer  of  shares.  Sellers  option  to  repurchase. — 
A  purchaser  of  shares  who  is  entitled  to  reconvey  them  to  the 
■corporation  and.  receive  the  price  paid,  can  not  compel  such  re- 
conveyance without  concurrent  redelivery  of  the  stock.^°  The  sell- 
er's option  to  repurchase  at  the  expiration  of  "six  months  from 
this  date"  need  not  be  exercised  until  the  expiration  of  that  time. 
Any  earlier  offer  of  the  purchaser  to  resell  is  premature.^* 

Whether  completed  sale  or  option  to  purchase. — Where  to  the 
letter  of  acceptance  of  an  offer  to  sell  stock  requiring  part  payment 
and  deferred  payment  of  remainder  within  ninety  days,  or  for- 
feiture of  the  part  payment,  the  seller  replied  by  letter  offering 
collateral  note  for  the  remainder  instead  of  the  provision,  for 
forfeiture  of  prepayment,  and  it  was  dropped  and  the  purchaser 
■on  receipt  of  the  prepayment  replied,  by  letter  acknowledging  re- 
ceipt of  the  first  payment  and  again  reciting  the  terms  of  sale 
and  the  note  was  never  delivered  nor  the  stock  transferred :  Held, 
that  the  transaction  was  a  completed  sale  and  not  a  mere  option, 
with  forfeiture  of  the  prepayment  or  failure  to  complete  the  con- 
tract.^' An  option  contract  for  the  purchase  of  corporate  bonds 
-vests  no  iequitable  title  thereto  in  the  conditional  purchaser.^* 

§  351.  Gambling  sales.  Gambling  sales  of  stock. — An  ex- 
ecutory contract  for  sale  of  stock,  with  intent  to  actually  deliver 
the  stock,  is  legal  and  valid  at  common  law,  but  if  made  with 
intent  by  both  parties  not  to  deliver  the  stock,  but  to  pay  in  cash 
what  is  lost  or  won  by  fluctuation  of  the  market  price,  it  is  a 
gambling,  or  wager  contract,  and  not  enforceable,  because  against 
public  policy.^*  The  test  of  legality  of  such  contracts  is  tlie  intent. 
If  that  was  to  actually  deliver  the  stock,  the  contract  was  legal, 


la  Jordan   V.    Indianapolis,    etc.  i'  Porter  v.  Plymouth,  etc.  Co. 

•Co.  (Ind.  1901),  61  N.  E.  12.  <Mont.  1904),  74  Pac.  938. 

i*Gay  V.  Dare  (1894),  103  Cal.  ■   is  Patterson  v.  Farmington,  etc. 

454.  Ry.  Co.  (Conn.  1904),  57  Atl.  853. 

15  Porter  v.  Plymouth,  etc.  Co.  is  Irwin  v.  Williar   (1884),  110 
(Mont.  1904),  74  Pac.  938.  U.  S.  499. 

16  Porter  v.  Plymouth,  etc.  Co. 
(Mont.  1904),  74  Pac.  938. 


§  352.]  JSALE    AND   TEANSFEE   OF    STOCK.  62t 

if  otherwise  there  was  no  such  intent,  then  the  transaction  was 
a  wager  and  illegal  and  void.  The  fact  that  such  a  contract  is 
made  upon  the  payment  of  a  "margin"  and  that  neither  party  has 
,the  stock  in  hand  at  the  time,  but  intends  to  purchase  it  in  time 
for  delivery,  is  not  evidence  that  it  is  a  gambling  contract.^" 
A  state  statute  declaring  illegal  any  option  to  sell  or  buy  at  a 
future  time,  is  constitutional,  ^although  the  prohibited  contract 
would  otherwise  be  lawful.^^  "The  his-tory  of  these  stock-jobbing 
acts  seems  to  proVe  conclusively  that  they  have  never  been  effec- 
tive in  preventing  speculations  in  stocks.  In  almost  every  instance 
in  which  they  have  been  adopted,  after  lingering  for  years-  on  the 
books,  scorned  and  violated  by  'the  unbridled  and  defiant  spirit  of 
speculation,'  despite  the  earnest  efforts  of  the  courts  to  enforce 
them,  they  have  finally  been  repealed.  It  is,  perhaps,  better  to 
allow  the  evil  to  correct  itself,  as  it  surely  does,  than  to  bring  the 
administration  of  justice  into  contempt  by  filling  the  books  with 
useless  laws,  which  are  at  all  times  openly  violated  and  laughed 
at,  and  which  seem  hardly  more  effective  to  prevent  the  practices 
at  which  they  are  aimed  than  legislation  directed  against  the  laws 
of  nature."^^ 

§  352.  Who  may  buy  and  sell  stock. — Questions  regarding 
the  competency  of  parties  to  buy  and  sell  shares  of  stock,  are  to 
ie  determined'  in  accordance  with  the  general  rules  applicable  to 
other  ordinary  contracts,^'  and  do  not  ordinarily  involve  any 
principle  peculiar  to  the  law  of  corporations.^*  There  are,  ap- 
parently, some  qualifications  of  the  general  rule  above  stated, 
which,  however,  grow  not  so  much  out  of  the  incompetency  of  the 
parties  as  out  of  express  charter  or  statutory  provision  and  out 
of  principles  of  public  policy.  Thus,  the  articles  of  association  of 
a  joint-stock  company  which  partakes  rather  of  the  nature  of  a 
partnership  than  of  a  corporation,  may  prohibit  the  transfer  of 

20  Anthony  V.  TJngangst  (1896),  27  Ch.  Dlv.  341;  ■  Slaymaker  v. 
174  Pa.  St.  10;  Barnes  v.  Smith  Bank  of  Gettysburg,  10  Pa.  St. 
(1893),  159  Mass.  344.  373;    Comstock   v.    Buchanan,    57 

21  Booth  V.  Illinois  (1902),  184  Barb.  127;  Garrick  v.  Taylor,  3 
V.  S.  425.     ■  L.  T.  (N.  S.)  460;  Hill's  Case,  L.R. 

22  Dos  Passos,  Stock  Brokers  20  Bq.  585.  And  by  partners,  see 
and  Stock  Exch.   (1882),  p.  405.  Quiver  v.  Marblehead  Social,  Ins. 

;  23  As  to  sales  of  stock  by  insane  Co.,    10    Mass.    476;     Sargent    v. 

persons,  see  Chew  v.  Bank  of  Bal-  Franklin  Ins.  Co.,  8  Pick.  90^  s.  c. 

tj,moi:e,  14  Md.  299,     ..   ,  19  Am.  Dec.  306.    Cf.  Comstock  v. 

'  24As  to 'sales  of  stock  by  joint-  Buchanan,  57,  Barb.  127;  Weikei's- 

owners,  see  Standing  v.  Bowring,  heimis  Case,  L..  R,  8  Ch.  831., 
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shares.^"  And  where  the  holders  of  each  block  of  five  shares  in 
the  stock  of  a  theater  corporation  were  entitled  by  its  charter  to 
a  free  seat,  it  has  been  held  that  the  owner  of  more  than  five  shares 
could  not  by  a  transfer  valid  in  form,  but  fictitious  in  fact,  confer 
on  the  transferee  the  right  to  another  seat,  and  that  a  transfer  for 
that  purpose  could  be  enjoined  at  the  instance  of  other  share- 
holders.^* But  ordinarily  the  corporation  can  not  refuse  to  register 
a  transfer  on  account  of  objection  to  the  intention  of  the  transferrer 
in  making  it.^^  There  is  no  equity,  for  example,  to  prevent  the 
transfer  of  shares  to  a  nominee,  to  increase  voting  power.^'  And 
where  one  of  the  articles  of  incorporation  limited  each  stockholder 
to  an  ownership  of  one  hundred  shares,  it  was  held  that,  as  this 
was  not  required  by  the  laws  of  the  State,  it  was  a  mere  voluntary 
proposal,  and  that  a  transfer  of  more  than  that  number  of  shares 
to  one  sharc'-iolder  was  valid.^' 

§  353-  (a)  Married  woman  as  purchaser. — At  common  law 
a  married  woman  could  neither  acquire  the  rights  nor  assume  the 
liabilities  of  stockholder,  but  now  in  England  partially,  and  in  the 
United  States  generally,  her  rights  as  shareholder  are  equal  to 
those  of  a  single  woman,  but  the  statutes  vary,  and  for  certainty 
must  be  consulted  in  the  state  of  her  domicile,  as  also  in  that  of 

2!i  And  in  that  case  the  trans-  v.  Detroit  Copper,  etc.  Mills,  56 
feree  takes  only  the  right  to  prof-  Mich.  117.  In  Regina  v.  Liver- 
its,  not  as  a  partner,  hut  as  an  pool,  etc.  Ry.  Co.,  21  L.  J.  Q.  B. 
assignee.  Harper  v.  Raymond  284,  it  was  held  that,  the  under- 
(1858),  3  Bosw.  29.  taking  having  heen  virtually  ahan- 

2«  Baker's    Appeal,    108    Pa.    St.  doned,  and  a  portion  of  the  sub- 

510;  s.  c.  56  Am.  Rep.  231.  scriptions  having  heen  returned  to 

27  Townsend  v.  Mclver,  2  S.  C.  shareholders,  a  purchaser  with  no- 
25 ;  Moffatt  v.  Farquhar,  7  Ch.  Div.  tice  of  these  facts,  whose  good 
591;  Barnes  v.  Brown,  80  N.  Y.  faith  in  becoming  a  shareholder 
527.  In  this  case  the  president  of  was  questionable,  was  not  entitled 
a  company,  who  owned  a  majority  to  registration, 
of  its  shares,  contracted  to  sell  as  Moffatt  v.  Farquhar,  7  Ch. 
them  and  to  resign  his  ofilce  for  Div.  591;  Pender  v.  Lushington,  6 
the  purpose  of  enabling  his  pur-  Ch.  Div.  70.  As  to  purchase  of 
chasers  to  acquire  control  of  the  shares  for  the  purpose  of  control- 
corporate  affairs;  and  it  was  said  ling  the  corporation,  see  Haver- 
by  the  court  that,  inasmuch  as  meyer  v.  Haverm«yer,  86  N.  Y. 
those  who  have  the  largest  inter-  618;  Barnes  v.  Brown,  80  N.  Y. 
ests  in  corporations  may  control  527;  Jacobs  v.  Miller,  15  Alb.  L.  J. 
them,  it  was  unable  to  see  that  188;  Fremont  v.  Stone,  42  Barb. 
any  policy  of  the  law  was  thereby  169;  O'Brien  v.  Breitenbach,  1 
violated,    or    that    upon   the    evi-  Hilt.  304. 

dence  any  wrong  was  thereby  done  29  O'Brien  v.  Cummings,  13  Mo. 

to  any  one.     Contra,  Fremont  v.  App.  197. 
Stone,  42  Barb.  169.    Cf.  Seymour 
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the  corporation.^"  The  ability  or  disability  of  a  married  woman 
to  take,  hold  and  transfer  shares  does  not  depend  upon  the  charter 
of  the  company  nor  upon  statutes  relating  generally  to  corpora- 
tions, but  upon  the  law  as  to  married  women;  because  a  feme 
covert  domiciled  in  one  State  may  have  power  to  buy  and  sell  the 
shares  of  a  corporation,  while  one  having  her  domicile  m  another 
State  may  be  incompetent  to  deal  in  the  stock  of  the  same.'^ 

§  354.  (b)  Infant  as  purchaser.; — So  again,  according  to  the 
general  rule  governing  contracts  of  minors,  a  purchase  of  stock 
by  an  infant  is  not  absolutely  void,  but  merely  voidable  before 
or  within  a  reasonable  time  after  his  becoming  of  age.^^  An  in- 
fant's sale  of  stock  does  not  bind  him,  though  made  by  transfer 
of  the  certificate.^' 

§  355-  (c)  Person  of  unsound  mind  as  purchaser. — A  sale  of 
stock  by  a  person  non  compos  mentis  is  void,  though  it  is  difficult 
to  set  aside  on  the  groimd  of  mental  incapacity  of  the  vendor. 
The  question  of  soundness  of  mind  is  one  for  a  jury.'* 

§  356.  (d)  Sales  by  directors  and  officers. — A  stockholder  has 
no  right  of  action  against  a  director  growing  out  of  any  supposed 
trust  relation  existing  between  them  respecting  the  purchase  and 
sale  of  stock,  for  the  contract  of  transfer  involves  none  of  the 
peculiar  obligations  and  privileges  of  trustee  and  cestui  que  trust 
between  such  parties.  So  a  director  in  selling  stock  to  a  stock- 
holder is  not  bound  to  disclose  facts  bearing  upon  the  value  of 
the  stock,  which  are  peculiarly  within  his  knowledge  by  reason  of 
his  relation  to  the  company.""     And  the  same  is  the  rule  as  to  sales 

30  Hill  V.  Pine  River  Bank  8  Ex.  181;  Newry,  etc.  Ry.  Co..  v. 
(1864),  45  N.  H.  300.  Coombe,    3    Ex.    655;    Lumsden's 

31  Hill  V.   Pine   River  Bank,  45  Case,  L.  R.  4  Ch.  31;  Birkenhead, 
N.  H.  300.    In  England  this  is  reg-  etc.  Ry.  Co.  v.  Pilcher,  5  Ex.  24. 
ulated  by  the  "Married  "Woman's  33  Smith    v.    Baker    (1886),    42 
Property  Act"  of  1870,  33  &  34  Vic,  Hun,  504. 

ch.  93,  §  4.  But  in  that  country  aiperry  v.  Pearson  (1890),  135 
a  married  woman  cannot  transfer  111.  318;  Doheny  v.  Lacey  (1901), 
her  stock  unless  it  has  been  form-  168  N.  Y.  213. 
ally  set  apart  as  her  separate  es-  35  Johnston  v.  Laflin,  5  Dill.  65, 
tate.  Howard  v.  Bank  of  England,  83;  Grant  v.  Attrill,  11  Fed.  Rep. 
L.  R.  19  Eq.  295.  If,  however,  she  469;  Carpenter  v.  Danforth,  52 
has  done  so  and  registration  has  Barb.  581;  Board  of  Commission- 
been  permitted,  it  cannot  be  can-  ers  v.  Reynolds,  44  Ind.  509;  He- 
celled  thereafter.  Ward  v.  South-  man  v.  Britton,  84  Mo.  657;  Gil- 
eastern  Ry.  Co.,  2  Ellis  &  El.  812.  bert's  Case,  L.  R.  5  Ch.  559; 
As  to  the  husband's  right  to  trans-  Camins  v.  Coe,  117  Mass.  45; 
fer  shares  standing  in  his  wife's  Hempling  v.  Burr  (1886),  59  Mich, 
name,  see  cases  cited  supra,  %  220.  294;  Johnson  v.  Kirby,  65  Cal.  482. 

32  Dublin,  etc.  Ry.  Co.  v.  Black, 
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by  any  official  whose  position  affords  him  opportunity  to  obtain 
information  enabling  him  to  buy  and  sell  at  a  profit.^"  A  director 
may  freely  buy  and  sell  the  stock  of  his  own  corporation,  unaffect- 
ed by  his  "inside"  information  regarding  it,  and  without  being 
chargeable  with  fraud,  so  long  as  he  does  not  mislead  the  other 
party  to  the  sale."^ 

§  357  (e)  Whether  directors  may  transfer  qualification 
shares. — Whether  a  director  can  transfer  his  qualification 
shares  is  a  question  still  involved  in  considerable  doubt.'^     Mr. 


36  Board  of  Commissioners  v. 
Reynolds,  44  Ind.  509. 

37  Grant  v.  Attrill  (1882),  11 
Fed.  469. 

38  In  the  ease  of  "In  re  National 
Provincial  Marine  Insurance  Com- 
pany, better  known  as  Gilbert's 
Case,  33  L.  T.  Rep.  (N.  S.)  34; 
s.  c.  5  Ch.  App.  539,  Gilbert  was 
a  director  of  tbe  company  and  the 
holder  of  two  hundred  and  forty- 
five  shares  of  £25  each,  on  which 
£2  10s.  had  been  paid.  It  does  not 
appear,  either  in  this  case  or  an- 
other case  arising  out  of  the  af- 
fairs of  the  same  company  (Ex 
parte  Parker,  2  Ch.  App.  685) 
what  was  the  number  of  the  quali- 
fication shares  which  a  director 
was  required  to  hold.  Gilbert 
parted  with  half  his  shares  in 
order  to  avoid  an  impending  call, 
and  the  transfer  and  registration 
were  declared  void.  Lord  Romily, 
M.  R.,  said  that  he  did  not  at  all 
mean  to  dispute  the  cases  which 
have  been  decided,  that  a  person 
who  has  a  certain  number  of 
shares  in  a  company  which  he 
thinks  is  turning  out  ill  may  get 
rid  of  those  shares  by  selling  them 
to  anybody  whom  he  can  get  to 
take  them,  provided  there  is  no 
fraud  committed:  'Whether  a  di- 
rector can  do  that  is  a  question 
which  has  never  yet  been  deter- 
mined, and  I  apprehend-  that  he 
cannot.  His  situation  is  that  of 
trustee  for  the  shareholders,  and 
therefore  he  is  not  at  liberty  to  do 
things  which  he  does  not  think 
for  the  benefit   of  all  the  share- 


holders of  the  company.  Still  less 
may  he  do  so  to  obtain  pecuniary 
advantage  to  himself.'  The  case 
went  on  appeal  to  Lord  Justice 
Giffard,  and  he  also  declared  Gil- 
bert's transfers  to  be  void.  In 
his  eyes  there  was  no  inherent 
power  in  the  directors,  apart  from 
the  provisions  of  the  articles,  to 
refuse  to  register  a  proper  and 
valid  transfer,  if  that  proper  and 
valid  transfer  is  submitted  to 
them.  'I  quite  agree  that  because 
a  man  is  a  director  he  is  not  nec- 
essarily a  trustee  of  the  shares  he 
holds  for  the  general  body  of 
shareholders,  and  in  a  vast  variety 
of  circumstances  he  is  just  as  free 
to  deal  with  his  shares — except, 
perhaps,  his  qualification,  which 
he  cannot  deal  with  without  giv- 
ing up  his  directorship — as  any 
other  person.'  These  judgments 
were  referred  to  and  approved  by 
Mr.  Justice  Kay  in  the  recent  case 
of  In  re  South  London  Fish  Mar- 
ket Company,  59  L.  T.  Rep.  (N.  S.) 
210;  s.  c.  39  Ch.  Div.  324;  on 
appeal,  60  L.  T.  Rep.  (N.  S.)  68. 
There  a  company  was  incorpo- 
rated by  special  Act  of  Parlia- 
ment, eight  persons  being  the 
first  members.  The  company  was 
not  registered  under  the  Compa- 
nies Act  of  1862,  25  &  26  Vict, 
ch.  89,  and  never  held  an  ordi- 
nary meeting.  A  vestry  had  re- 
covered judgment  for  an  action 
for  penalties  against  the  company 
for  not  having  completed  certain 
works  by  a  stipulated  time.  "While 
this  action  was  pending  the  eight 


§357.] 


SALE    AND    TRANSFER   OF   STOCK. 
I 


631 


Buckley  in  his  work  on  Companies  says :  "In  the  matter  of  deal- 
ing with  his  shares,  a  director  is  in  general  as  free  as  any  other 
shareholder.     He  is  not  a  trustee  for  the  general  body  of  share- 


flrst  directors  held  meetings  at 
which  they  allotted  to  themselves 
their  qualifying  shares,  paid  a 
call  thereon,  and  applied  the 
money  in  payment  to  one  of  them 
of  preliminary  expenses  which  he 
had  paid  and  was  liahle  to  pay. 
Five  of  them  then  transferred 
their  shares  to  a  nominee  in  con- 
sideration of  money  paid  to  the 
transferee.  Judgment  was  given 
against  the  company  in  the  action 
for  penalties.  No  other  shares  in 
the  company  beyond  the  directors' 
qualification  shares  were  ever  sub- 
scribed for.  The  plaintiffs  in  the 
action  presented  a  petition  for  the 
winding-up  of  the  company,  and 
TVEr.  Justice  Kay  held  that  the 
transfers  by  the  directors  of  their 
qualification  shares,  for  the  pur- 
pose of  escaping  liability,  were 
fraudulent  and  void,  that  there- 
fore there  were  in  fact  eight  mem- 
bers of  the  company,  and  that  the 
court  had  jurisdiction  to  make  a 
Tvinding-up  order.  The  company 
appealed,  but  in  vain.  The  court 
of  appeal  held  that  the  special  act 
imposed  upon  the  eight  persons  In- 
corporated thereby  the  statutory 
obligation  of  continuing  directors 
and  members  of  the  company  until 
the  first  ordinary  meeting,  and  no 
such  meeting  having  been  held, 
that  such  eight  persons  still  con- 
tinued members  of  the  company. 
■Consequently  the  court  had  juris- 
diction to  make  a  winding-up 
order.  It  will  be  seen  that  the 
court  of  appeal  decided  the  ques- 
tion upon  grounds  different  from 
those  taken  by  Mr.  Justice  Kay. 
True,  Lord  Justice  Cotton  re- 
ferred, but  only  oMter,  to  the 
Tjoint  which  we  have  now  in  view, 
saying  that  it  might  be  the  proper 
construction  of  a  section  in  the 
company's  private  act  as  it  was  in 
Portal  V.  Emmens,  35  L.  T.  Rep. 


(N.  S.)  882;  s.  c.  1  C.  P.  Div.  664, 
that  there  was  a  parliamentary 
fetter  upon  the  directors,  obliging 
them  to  continue  to  hold  their 
shares.  But  the  court  of  appeal 
did  not  make  this  the  basis  of 
their  decision,  as  did  Mr.  Justice 
Kay.  It  should  also  be  noted  that 
the  judge  treated  the  whole  of  the 
two  hundred  and  forty-five  shares 
in  Gilbert's  Case,  5  Ch.  App.  539, 
as  having  been  the  director's  qual- 
ification shares — a  fact  which  is 
not  so  stated  in  the  reports — and 
considered  himself  as  having  in 
that  case  the  authority  of  two 
eminent  judges  that  a  director 
cannot  deal  with  his  qualification 
shares  as  freely  as  he  may  with 
other  shares.  "Looking  at  the  doc- 
trine of  this  court,  that  a  volun- 
tary transfer  to  escape  liability  in 
some  cases  is  a  fraud,  I  cannot 
doubt,'  said  the  judge,  'that  a  di- 
rector voluntarily  transferring  his 
qualification  shares  in  order  to 
escape  liability  is  committing  a 
fraud.'  These  two  decisions.  It 
will  be  observed,  leave  untouched 
the  question  whether  a  director 
can  validly  transfer  his  qualifica- 
tion shares  when  he  does  so  with- 
out any  design  of  escaping  liabil- 
ity. Is  the  transfer  which  he  exe- 
cutes, purporting  to  vest  his  quali- 
fication shares  in  a  transferee, 
valid?  Under  section  22  of  the 
Companies  Act  of  1862,  25  &  26 
Vict,  ch.  89,  the  right  to  transfer 
his  shares  is  incident  to  every 
shareholder;  and  therefore  a  di- 
rector shareholder  has  as  much 
right  as  any  ordinary  shareholder 
to  transfer  his  shares  and  to  have 
his  transfer  registered,  unless  he 
falls  within  a  provision  in  the 
company's  articles  of  association 
enabling  the  directors  to  refuse 
registration  where  the  shareholder 
seeking  to  transfer  is  'indebted  to 
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holders,  so  as  to  be  unable  to  deal  with  his  shares  in  a  manner 
prejudicial  to  the  interest  of  his  cestuis  que  trustent,  but  in  a  vast 
variety  of  circumstances  is  just  as  free  to  deal  with  his  shares — 
except,  perhaps,  his  qualification  shares,  which  he  can  not  deal  with 
without  giving  up  his  directorship — as  any  other  person,"  imply- 
ing that  the  point  has  never  been  directly  decided.  Granting  that 
the  director  who  transfers  his  qualification  shares  gives  up  his  seat 
on  the  board;  cannot  he  make  a  perfectly  valid  transfer  of  his 
shares?  As  between  him  and  the  company  he  is  no  longer  under 
the  slightest  obligation  to  retain  the  shares.  Parting  with  his 
directorate,  the  shares  no  longer  qualify  him  for  anything,  for 
no  qualification  is  needed  by  him.  He  can  surely  transfer  them 
as  fully  and  as  freely  as  any  other  shareholder  in  the  company .'' 

§  358.  (f)  Transfer  by  joint-owners. — ^^Where  the  stock  stands 
on  the  books  in  the  name  of  two  or  more  persons  all  must  join 
in  any  transfer  and  the  survivor  succeeds  to  the  exclusive  owner- 
ship.*" 

§  359-  (g)  Agents  as  purchasers. — Purchase  and  sale  of  stock 
may  be  by  agent,  but  he  is  not  allowed  to  make  any  secret  profits 
in  the  transaction.*^  The  real  owner  may  compel  him  to  transfer 
the  stock.*"     The  real  owner,  holding  stock  in  the  name  of  a 

the  company  in  respect  of  calls  or  tlce  North  did  in  the  latter  case, 

otherwise.'    The  point  as  to  quali-  that  the  mortgagor  of  shares  holds 

fication  shares  was  not  raised  in  them  in  his  own  right  for  the  pur- 

the  recent  case  of  In  re  Cawley  &  pose  of  a  director's  qualification. 

Co.,   61  L.  T.  Rep.    (N.   S.)    601;  It  is  clear  law  now  that  a  director 

s.  c.  42  Ch.  Div.  409,  in  which  the  does  not  lose  his  qualification  by 

court  of  appeal  threw  a  great  deal  mortgaging       his        qualification 

of   much   needed   light   upon   the  shares;   and  he  may  be  qualified 

legal   requisites  for  a  valid   call,  by  shares  to  which  he  is  entitled 

upon  the  discretion  of  directors  to  as   trustee,   and   not   in   his   own 

take  their  business  agenda  in  any  right,  and  even  by  shares  of  which 

order  they  may  think  proper,  and  he   is   trustee  for  the  company." 

upon  the  limited  discretion  of  di-  The  Law  Times,  of  June  28,  1890; 

rectors  to  refuse  registration.     It  same  art.  8  Ry.  &  Corp.  L.  J.  99. 

is  somewhat  curious  that  the  point  so  The  Law  Times,  of  June  28, 

was  not  touched  in  In  re  Cawley  1890;  same  art.  8  Ry.  &  Corp.  L.  J. 

&  Co.,  for  the  case  went  very  near  99,  citing  Buckley  on  Companies, 

it.     And  the  very  recent  cases  of  (5th  ed.  1887),  25. 

Bainbridge  V.  Smith,  60  L.  T.  Rep.  *o  Hill's  Case    (1874),  L.  R.   20 

(N.  S.)  879;  s.  c.  41  Ch.  Div.  462,  Bq.  585. 

and  In  re  Bainbridge;   Reeves  v.  <i  Keyes  v.  Bradley    (1887),   7a 

Bainbridge,     "Weekly   Notes    1889,  Iowa,  589. 

p.  228,  have  gone  near  the  point,  *2MacComb    v.    Frink     (1892), 

but  have  not  trenched  upon  it  ex-  149  U.  S.  629. 
cept  by  laying  down,  as  Mr.  Jus- 
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"dummy"  may  be  held  liable  upon  the  stock.*'  The  purchaser 
from  an  agent  with  notice  of  the  agency  is  bound  to  know  his 
authority.**  A  bona  Me  purchaser  of  a  certificate  indorsed  in 
blank  by  the  owner  and  sold  by  his  agent  in  violation  of  orders, 
is  protected  in  his  ownership.*" 

§  360.  (h)  Sales  by  trustee. — ^Under  the  common  law,  trus- 
tees, executors  and  guardians  were  not  allowed  to  invest  trust 
funds  in  the  stock  of  private  corporations  without  being  per- 
sonally liable,  and  such  is  the  rule  in  the  United  States.*"  It  is 
a  breach  of  trust  for  a  trustee,  without  express  authority  in  the 
instrument  of  trust,  to  make  a  sale  of  the  trust  property.*^  A 
bona  -fide  purchaser  of  stock  belonging  to  a  trust  estate,  the  cer- 
tificates showing  no  trust,  is  protected  in  his  purchase  whether 
or  not  the  transfer  is  registered  upon  the  corporate  books.  Other- 
wise he  is  liable,  if  the  purchaser  knows  that  his  vendor  sells  as 
trustee,  and  he  has  no  express  power  to  sell.** 

§  361.  (i)  Sales  by  executors,  guardians,  trustees. — A  stat- 
ute which  provides  that  the  delivery  of  a  stock  certificate  of  a 
corporation  to  a  bona  fide  purchaser,  with  a  written  transfer  or 
power  of  attorney,  shall  be  a  sufficient  delivery  to  pass  title,  in 
no  wa)'  affects  the  power  of  an  executor  or  trustee  to  sell  and 
convey  property.*"  It  has  been  held  that  simple  knowledge  of  the 
fact  that  his  vendor  holds  the  stock  in  trust  does  not  put  the 
vendee  upon  further  inquiry,^"  but  this  has  been  strongly  disap- 
proved.^^ Certainly,  if  the  purchaser  has  any  reason  to  suppose 
that  his  vendor  is  a  trustee  and,  in  selling  the  stock,  is  acting  ad- 
versely to  the  interest  of  his  cestui  que  trust,  he  becomes  charge- 
able with  knowledge  of  the  breach  of  trust,  and  if  he  consummates 

43  Wakefield  v.  Fargo  (1882),  90  bo  Brewster  v.  Sims,  42  Cal.  139; 
N.  Y.  213.  Albert   v.   Baltimore.   2   Md.   159; 

44  Norton  v.  Nevills  (1899),  174  Thompson  v.  Toland,  48  Cal.  99. 
Mass.  243.  si  Shaw   v.    Spencer,    100   Mass. 

15  McNeil     V.     Tenth     National  382;   Jones  v.  Williams,   24  Beav. 

Bank  (1871),  46  N.  Y.  325.  62;  Article  by  Francis  B.  Patten, 

40  King    V.    Talbott    (1869),    40  18  Am.  L.  Rev.  975.    See,  also,  on 

N.  Y.  76.  this  subject:    Murray  v.  Feindur, 

i^  Bohlen's  Estate  (1874),  75  Pa.  12  Md.  Ch.  418;  Powlet  v.  Hubert, 

St.  304.  1  Ves.   267;   Ward  v.  Kitchen,  30 

48  Stinson   v.   Thornton    (1876),  N.  J.  Eq.  31;  Bowker  v.  Pierce,  130 

56  Ga.  377.  Mass.   262;    Perry   on  Trusts    (3d 

«  Stat.    Mass.     1884,     ch.     229;  ed.),  §  225;  Lewin  on  Trusts  (7th 

Jones    V.    Atchison,    etc.    R.    Co.  ed.),  417;  Merchants' Bank  v.  Liv- 

(Mass.  1890),  23  N.  E.  Rep.  43.  ingston,  74  N.  Y.  223.    Of.  Ashton 

v.  Atlantic  Bank,  85  Mass.  217. 
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the  sale  he  becomes  bound  to  restore  the  stock;  for,  in  equity,  he 
also  becomes  a  trustee,"^  as  an  equitable  title,  superior  to  that  of 
his  cestui  que  trust,  can  not  be  created  in  another  by  a  trustee."* 
While,  generally,  in  such  a  case  a  bona  Ude  purchaser  from  an 
agent  will  be  protected,"*  yet  one  who  has  notice  that  an  agent 
is  acting  without  authority  deals  with  him  at  his  own  risk."" 

Purchase  from  Guardian. — ^With  respect' to  guardians,  there  are 
sometimes  statutes  which  prescribe  that,  before  guardians  can 
sell  or  transfer  stock  or  other  personal  property  belonging-  to  their 
wards,  authority  to  do  so  must  be  obtained  from  a  court  of  com- 
petent jurisdiction.""  So  that  when  a  vendee  is  chargeable  with 
knowledge  of  the  fact  that  his  vendor  acts  in  the  capacity  of  a 
guardian,  he  is  put  upon  inquiry,  and  to  escape  loss  in  case  of 
fraud  must  examine  the  authority  to  sell."^  A  bona  Ude  purchaser, 
however,  will  be  protected  even  when  he  purchased  at  private  sale, 
in  the  face  of  a  statute  requiring  a  sale  at  auction,  it  being  held 
that  such  a  statute  is  merely  directory."^  When  stock  is  so  trans- 
ferred before  certificates  are  issued,  and  the  original  certificates 
are  finally  issued  to  the  transferee,  he  is  not  entitled  to  the  ad- 
vantage of  the  position  of  a  bona  Ude  purchaser  without  notice, 
but  stands  in  the  place  of  an  original  holder."'  So  when  a  trans- 
feree of  stock  executes  a  paper  purporting  to  be  an  original  sub- 
scription and  makes  an  agreement  to  pay  assessments,  he  becomes 
an  original  stockholder  liable  for  unpaid  subscriptions.""  Unlike 
the  case  of  a  trustee,  a  guardian  or  executor  may,  without  special 
authority,  sell  shares  of  stock  as  other  personal  property,  which 
he  holds  for  his  ward  or  the  estate,  and  a  bona  Ude  purchaser  will 
be  protected,  regardless  of  what  disposition  is  made  of  the  pro- 

52  Bohlen's  Estate,  75  Pa.  St.  ing  a  guardian  to  sell  stock  does- 
312;  Jaiidon  v.  Nat.  City  Bank,  8  not  vest  him  witli  power  to  pledge 
Blatch.  430;  s.  c.  15  Wall.  165;,  it.  Webb  v.  Grandville  Manuf.  Co., 
Bayard  v.  Farmers,'  etc.  Bank,  52  11  S.  C.  396. 

Pa.  St.  232.  58Turite   v.    Stevens,    98   Mass. 

53  Sbropshire  Union,  etc.  Co.  v.      307. 

Reglna,  L.  R.  7  H.  L.  496.  59  in  re  Vulcan  Iron  Works,  Law 

siOtis  V.    Gardner    (1883),   105  Times,  1885,  p.  61;  Rowland's  Case, 

111.     436;     Gulick     v.     Markham  42  L.  T.  (N.  S.)  785;  Potter's  Ap- 

(1875),  6  Daly,  129.  peal.    Week.    Notes,    1878,    p.    81. 

55  Bank  of  Louisville  v.  Gray  Contra,  Carling's  Case,  1  Ch.  Div. 
(1886),  84  Ky.  565.  115. 

56  Mass.  Rev.  Stat.,  ch.  79,  §  21;  eo  Citizens,'  etc.  Co.  v.  Gillespie 
Wallace  v.  Holmes,  9  Blatch.  65.  (1887),  115  Pa.  St.  564;  American 

57  Atkinson  v.  Atkinson,  90  Press  Assoc,  v.  Branlingham 
Mass.  15.     But  an  order  authoriz-  (1902),  75  N.  Y.  App.  Div.  435. 
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ceeds  of  the  sale,  unless  by  statute  special  authority  is  required 
as  a  condition  precedent  to  such  sale."' 

§  362.  (j)  Purchase  by  assignee  in  bankruptcy. — An  assignee 
in  bankruptcy  or  for  the  benefit  of  creditors,  takes  only  the  rights 
and  equities  of  his  assignor.  A  previous  transfer  of  the  stock  of 
the  insolvent  is  protected,  though  unrecorded.®'' 

§  363.  (k)  Purchase  of  stock  by  banks. — At  common  law  a 
bank  has  no  power  to  purchase  or  invest  in  the  capital  stock  of 
any  other  corporation,  whatever  its  business  may  be.'*  As,  when 
a  national  bank  invests  its  money  in  the  stock  of  another  national 
bank  the  purchase  is  wZira  vires  f*  but  a  bank  may  take  stock  in 
pledge  as  collateral  security  for  a  loan  made  at  the  time.  This 
is  the  ordinary  course  of  dealing  of  bankers.'^  Or  it  may  accept 
stock  in  satisfaction  of  a  doubtful  debt  due  to  itself  for  the  pur- 
pose of  avoiding  loss,  and  with  purpose  to  sell  such  stock." 

§  364.  (m)  Purchase  by  religious,  charitable  institutions. — 
Religious  and  charitable  institutions,  as  exception  to  the  rule, 
have  implied  authority  to  invest  in  the  stock  of  other  corporations. 
This  is  on  the  ground  of  preserving  and  making  productive  the 
funds  with  which  such  institutions  are  endowed.'^ 

§  3^7-  (1)  Injunction  to  restrain  purchase  by  corporation. — 
Whatever,  it  is  said,  be  the  validity  of  stock  certificates  of  a  cor- 
poration, and  whether  or  not  they  confer  on  the  holders  the  priv- 
ileges of  corporate  shareholders,  if  they  represent  an  interest  in 
the  property  for  which  they  were  taken,  they  can  not  be  sup- 
pressed by  injunction."''  Yet  there  are  cases  in  which  injunctions 
have  been  granted  to  restrain  transfers  of  stock,  as,  for  example, 
where  a  pledgee  was  about  to  sell  shares  of  stock  in  fraud  against 
his  pledgor.""    And  where  the  purpose  of  a  fictitious  transfer  was 

ci  Atkinson  v.  Atkinson   (1864),  ot  Pearson  v.  Concord  R.  R.  Co. 

90    Mass.     15;     Leitch    v.    Wells  (1883),  62  N.  H.  537. 

(18-72),  48  N.  Y.  585.  es  State  v.  American  Cotton  Oil 

ci!  Dickenson     v.     Central     Nat.  Trust  (1888),  40  La.  Ann.  8. 

Bank  (1880),  129  Mass.  279.  esAyre    v.    Seymour    (1889),    5 

"•■i  California   Bank   v.   Kennedy  N.  Y.  gupp.  650.     In  this  case  it 

(1897),  167  U.  S.  362.  was    sought   to   enjoin   defendant 

64  Concord,  etc.  Banii:  v.  Hawk-  from  selling  or  voting  on  certain 

ins  (1899),  174  U.  S.  364.  shares  of  stock  pledged  by  plaint- 

«5  National  Bank  V.  Case  (1878),  iff,  the  president  of  the  corpora- 

99  U.  S.  628.  tion,  to  defendant  S.    It  appeared 

66  First  National   Bank  v.  Nat.  that  the  stock  of  the  corporation. 

Exchange  Bank   (1875),  92  U.  S.  while  very  valuable,  had  no  mar- 

122.  ket  value,  as  it  had  not  been  sold 
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to  entitle  the  transferee  to  a  free  seat  in  a  theatre,  injunction  was 
issued.'"  Again,  under  certain  circumstances,  an  injunction  has 
issued  to  restrain  one  corporation  from  obtaining  control  over 
another  by  purchasing  the  stock  of  the  latter.''^ 

Restraint  upon  voting  stock.— It  has  been  held  that  where  one 
corporation  illegally  holds  stock  in  another,  the  former  corporation 
may  be  enjoined  from  voting  such  stock,  particularly  if  in  the  act 
of  perpetrating  a  fraud.''^ 

B. 

TRANSFER  BY  GIFT  OR  WILL. 

§  368.  Gifts  of  shares  of  stock. — ^A  gift  of  stock,  inter  vivos, 
may  be  made  by  mere  indorsement  in  blank  and  delivery  of  the 
certificate.''^  Delivery  of  a  certificate  vtnindorsed  is  good  as  a 
donatio  causa  mortis,  where  there  is  clear  proof  of  intent  to  make 
the  gift.'*     The  title  of  stock  may  be  transferred  by  gift, — may 


in  the  market.  Including  the 
stock  pledged  to  S.,  four  hundred 
and  ninety-eight  shares,  plaintiff 
owned  nine  hundred  and  sixty- 
eight  shares  out  of  a  total  of  one 
thousand.  S.  had  transferred  the 
four  hundred  and  ninety-eight 
shares  to  his  son's  wife,  who  was 
plaintiff's  daughter,  and  by  this 
means  plaintiff  was  excluded  from 
the  management  of  the  business. 
There  was  proof  that  S.  and  his 
son,  who  had  control  of  the  busi- 
ness, and  who  were  parties  defend- 
ant, had  conspired  to  keep  plaint- 
iff out  of  the  country,  and  away 
from  her  business,  by  sending  her 
false  telegrams,  and  suppressing 
genuine  telegrams  to  her,  by  re- 
porting that  she  was  insane,  and 
by  abstracting  papers,  etc.  The 
injunction  was  granted  and  a  re- 
ceiver pendente  lite  appointed; 
and  the  son's  wife,  who  held  the 
four  hundred  and  ninety-eight 
shares  of  stock  In  her  own  name, 
was  included  in  the  injunction, 
though  she  was  not  served  with 
summons  and  complaint,  nor  with 
the  injunction  and  motion  papers. 
70  Yide  supra,  §  352. 


'1  Pennsylvania  R.  Co.  v.  Com- 
monwealth (1887),  116  Pa.  St.  65. 

72  George  v.  Central  R.  R.,  etc. 
Co.  (1894),  101  Ala.  607;  Ameri- 
can, etc.  Co.  v.  Linn  (1890),  93 
Ala.  610.    Vide  infra,  §  855. 

73  First  National  Bank  v.  Hol- 
land (1899),  39  S.  E.  126;  Calkins 
V.  Equitable,  etc.  Assoc.  (1899), 
126  Cal.  531;  Bliss  v.  Fosdick 
(1894),  76  Hun,  508;  McGavic  v. 
Cossum  (1902),  72  N.  Y.  App.  Div. 
35;  Coffey  v.  Coffey  (1899),  179 
111.  283;  Green  v.  Talane  (1893), 
52  N.  Y.  Bq.  169;  Liscomb  v.  Man- 
chester, etc.  R.  R.  Co.  (1900),  70 
N.  H.  312;  Locke  v.  Farmers'  L.  & 
T.  Co.  (1893),  140  N.  Y.  135;  Mat- 
ter of  Brandreth  (1902),  169  N.  Y. 
437;  Matter  of  Cornell  (1902),  170 
N.  Y.  423;  Richardson  v.  Emmett 
(1902),  170  N.  Y.  412;  Jennings  v. 
Neville   (1899),  180  111.  270. 

7<iLeyson  v.  Davis  (1895),  17 
Mont.  220;  (1898)  170  U.  S.  36; 
Chambers  v.  McCreary  (1901),  106 
Fed.  364;  Gilkinson  v.  Third,  etc. 
R.  R.  Co.  (1900),  47  N.  Y.  App. 
Div.  472;  Collins  v.  Stewart 
(1899),  58  N.  J.  Eq.  392. 
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be  the  subject  of  gift'°  and  by  will.''*  Great  care  should  be  exercised 
by  the  company,  however,  in  such  cases,  for  it  is  charged  with  the 
duty  of  trustee  toward  the  stockholders  for  many  purposes,  and 
must,  therefore,  exercise  due  diligence  to  protect  the  interest  of 
its  cestui  que  trust.''''  Where  a  certificate  of  stock  is  issued  to  one 
as  legatee,  it  gives  him  title  subject  to  all  the  conditions  imposed 
upon  it  by  the  will.  If  the  corporation  allows  him  to  surrender 
his  certificate  and  issues  to  him  in  lieu  thereof  a  certificate  with  no 
mention  of  the  fact  that  it  is  subject  to  such  will,  it  will  be  an- 
swerable for  injury  therefrom.'^  If  a  trustee  under  a  will,  on 
demanding  of  a  corporation  a  transfer  of  shares  of  stock  standing 
in  the  name  of  his  testator  upon  the  books  of  the  corporation,  pres- 
ents to  the  corporation  certified  copies  of  the  will  and  of  his  ap- 
pointment as  trustee,  as  evidence  of  his  authority  to  demand  a 
transfer,  the  corporation  has  no  right  to  require  that  the  copies 
shall  remain  in  its  custody.''  Under  a  provision  in  the  charter 
of  a  corporation  that  on  the  death  of  a  shareholder  his  heirs  or 
legal  representatives  might  continue  the  relation,  it  was  held  that 
the  right  to  continue  the  membership  was  in  the  heirs  or  devisees, 
and  not  in  the  personal  representative.'"  Where  a  testator's  bank- 
stock  is  sought  to  be  transferred  by  the  executrix  (nine  years  after 
the  testator's  death,  and  six  years  after  the  period  limited  by  law 
for  the  settlement  of  estates  has  elapsed),  not  to  another  person  to 
raise  money  for  the  estate,  but  to  herself  individually,  for  the  pur- 
pose of  securing  a  note  on  which  she  is  indorser  for  a  third  per- 

T5  De    Caumont    v.    Bogert,    36  casfe  of  the  recovery  of  the  donor 

Hun,  382.    Provided  the  gift  is  one  where   the   gift   is    causa   mortis. 

which  is  in  other  respects  lawful.  Stainland  v.  Willott,  3  Mac.  &  G. 

Nickerson  v.  English   (1886),  142  664. 

Mass.    267.     Simple   delivery   has  to  Millard  v.  Bailey,  L.  R.  1  Eq. 

heen  said  to  be  sufiBcient.    Reed  v.  378;  Barton  v.  Cooke,  5  Ves.  461; 

Copeland,   50  Conn.  472.     Contra,  Caulkins  v.  Gas-Light  Co.   (1887), 

Baltimore,  etc.  Co.  v.  Mali,  66  Md.  85  Tenn.  683;  s.  c.  4  Am.  St.  Rep. 

53.     A  gift  of  stock  causa  mortis  786;     Bckf eld's    Estate,    7    Week, 

may  be  made  by  mere  delivery  of  Notes  Gas.  (Pa.)  19. 

the  certificates  without  any  writ-  "  Caulkins     v.     Gas-Light     Co. 

ten  transfer.    Walsh  v.  Sexton,  55  (1887),  85  Tenn.  683;   s.  c.  4  Am. 

Barb.   251;    Allerton  v.   Lang,    10  St.  Rep.  786. 

Bosw.    362.     Except  where   there  fs  Caulkins     v.     Gas-Light     Co. 

are    other    formalities    prescribed  (1887),  85  Tenn.  683;   s.  c.  4  Am. 

by   statute.     Moore  v.   Moore,   43  St.  Rep.  786. 

L.  J.  Ch.  617.     And  the  gift  once  to  Bird  v.  Chicago,  Iowa,  etc.  R. 

duly    made    cannot    be    revoked.  Co.,  137  Mass.  428. 

Delamater's     Estate,     1     Whart.  so  Montgomery  Mutual  Building 

(Pa.)    362;    Standing  v.  Bowring,  &    Loan    Assoc,    v.    Robinson,    69 

27     Ch.     Dlv.     341;     Dummer    v.  Ala.  413.     Of.  Security  Loan  Assn 

Pitcher,  5  Sim.  35.    Except  in  the  v.  Lake,  69  Ala.  456. 


538  SALE    AND   TRANSFER   OF   STOCK.  [§§  369,  370. 

son,  the  circumstances  are  sufficient  to  put  the  bank  on  inquiry 
as  to  her  authority. ^^  In  England  provision  is  made  by  statute^^ 
for  the  registration  of  stock  in  case  of  its  transfer,  by  death,  bank- 
ruptcy or  marriage,  thus  recognizing,  by  implication,  the  validity 
of  a  transfer  by  that  means.^^ 

§  369.  Legacies  of  shares,  general,  specific,  or  demonstra- 
tive.— The  legacy  is  general  where  the  will  gives  to  the  legatee 
certain  shares  of  stock,  independently  of  their  ownership  by  the 
testator.  If  he  dies  in  the  absence  of  such  ownership,  it  becomes 
the  duty  of  the  legal  representatives  of  his  estate  to  purchase  them 
for  the  legatee.  The  legacy  is  demonstrative  if  the  will  designated 
that  such  purchase  shall  be  made  out  of  a  particular  fund  of  the 
estate.**  The  legacy  is  specific  where  the  will  bequeaths  to  the 
legatee  certain  shares  of  stock  then  belonging  to  the  testator.'* 
"The  points  of  difference  between  specific  and  demonstrative  leg- 
acies are  these:  A  specific  legacy  is  not  liable  to  abatement  for 
the  payment  of  debts,  but  a  demonstrative  legacy  is  liable  to  abate 
when  it  becomes  a  general  legacy  by  reasons  of  the  failure  of  the 
fund  out  of  which  it  is  payable.  A  specific  legacy  is  liable 
to  ademption,  but  a  demonstrative  legacy  is  not.  A  specific  legacy, 
if  of  stock,  carries  with  it  the  dividends  which  accrue  from  the 
death  of  the  testator,  while  a  demonstrative  legacy  does  not  carry 
interest  from  the  testator's  death."*° 

§  370.  Power  of  the  corporation  to  take  by  devise. — A  grant 
of  power  to  take  land  by  purchase  "includes  power  to  take  by 
devise.  The  word  purchase  includes  all  means  of  acquiring 
property  not  coming  to  one  by  descent  or  by  the  mere  operation 
of  law.'''*^  By  statute  in  New  York  no  corporation  can  take  land. 
by  devise,  unless  expressly  authorized  by  its  charter.^' 

81  Peck  V.  Bank  of  America  seMullins  v.  Smith  (1860),  1  Dr. 
(R.  I.  1890),  19  Atl.  Rep.  369.             &  Sm.  204;  Connecticut,  etc.  Co.  v. 

82  8  Vic,  ch.  16,  §  18.  Hollister    (Conn.    1901),    50    Atl. 
8"  Sooiete  Generals  de  Paris  v.      750;  Harvard  Unitarian  Society  v. 

Walker,  14  Q.  B.  Div.  424;  s.  o.  11  Tufts   (1890),  151  Mass.  76;   New 

App.   Cas.   20;    Bradford  Banking  Albany,  etc.   Co.  v.  Powell    (Ind. 

Co.  V.  Briggs,  etc.  Co.,  31  Ch.  Div.  1902),  64  N.  E.  640;  Slade  v.  Tal- 

19;    s.   0.  12  App.  Cas.  29;   Cork,  bot    (Mass.  1902),   65  N.  B.   374; 

etc.  Ry.  Co.  v.  Cazenove,  10  Q.  B.  Lowndes  v.  Coach  (1898),  87  Md. 

935;  Leeds,  etc.  Ry.  Co.  v.  Feam-  478. 

ley,   4   Ex.   27;    Buchan's   Case,  4  ^t  In   re   McGraw's   Estate,    111 

App.  C.  583.  N.  Y.  66. 

84  Johnson  V.  Conover  (1896),  54  ss  Downing  v.  Marshall,  23  N. 
N.  J.  Eq.  333.  Y.  366,  80  Am.  Dec.  390. 

85  Ives  V.  Canby  (1891),  48  Fed. 
718. 
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TRANSFER  AND  ITS  EFFECT  UPON  STOCKHOLDERS. 

§  371.  Mode  of  transfer  of  shares. — The  assignment  of  the 
certificate  may  be,  (i),  simply  by  its  delivery,  as  in  case  of 
donatio  causa  mortis ;^^  or  where  in  a  deed  of  trust  including  stock, 
the  trustee  is  authorized  to  transfer  the  stock  to  himself  on  the 
books ;'"  or,  (2),  the  assignment  may  be  made  by  a  paper,  separate 
from  the  certificate,  or  by  assignment  indorsed  thereon,  signed  by 
the  transferrer;  or,  (3),  it  may  be  in  the  usual  form  so  indorsed 
and  signed  together  with  power  of  attorney  to  the  holder  whose 
name  is  left  blank,  authorizing  him  to  sign  the  ^transfer  upon  the 
corporate  books ;  which  power,  being  coupled  with  an  interest,  is 
irrevocable.'^ 

Certificate  of  stock  signed  in  Hank. — In  the  United  States  the 
transfer  of  the  certificate  may  be  signed  by  the  transferrer  with 
the  name  of  the  transferee  left  blank,  and  the  person  to  whom 
it  is  delivered  is  authorized  to  fill  it  up  by  writing  a  transfer  and 
power  of  attorney  over  the  signature.  Any  holder  may  fill  up 
the  blanks  and  constitute  himself  the  attorney.®^  But  in  England, 
though  the  transfer  be  duly  signed  and  sealed,  it  is  void  if  the 
name  of  the  transferee  is  left  blank."' 

Seal  unnecessary  to  transfer. — In  America  a  transfer  of  stock 
may  be  made,  as  of  any  other  chose  in  action,  without  seal."*  In 
England  a  seal  is  a  requisite,  except  where  the  charter  does  not 
require  it.°' 

Assignment  passes  all  interest. — By  its  assignment  the  transfer- 
rer's' interest  in  the  certificate  ceases,  independent  of  its  registry.*" 
Stock  is  ordinarily  transferred  by  written  assignment  with  a  power 
of  attorney  to  trans'fer  upon  the  books  of  the  company.'^     "An  as- 

saLeyson  V.  Davis    (1898),  170  »*  McNeil   v.   Tenth   Nat.   Bank 

U.  S.  36.  (1871),  46  N.  Y.  325. 

tio  Curtis  v.  Crossley   (1900),  59  as  Ba;  parte  Sargent  (1874),  L.  R. 

N.  J.  Bq.  358.  17  Bq.  273. 

oiFraser  v.  Charleston   (1878),  »» Northrop  v.  New  Town,  etc. 

11  S.  C.  486.  Co.  (1821),  3  Conn.  544. 

92  Holbrook  v.  New  Jersey,  etc.  ^^  Certificates  of  stock,  in  al- 
Co.  (1874),  57  N.  Y.  616;  McNeil  most  every  instance,  have  a  blank 
v.  Tenth  Nat.  Bank  (1871),  46  power  of  assignment  printed  on 
N.  Y.  325;  Aspell  y.  Campbell  their  back,  generally  in  the  fol- 
(1901),  64  N.  Y.  App.  Div.  393.  lowing  form: 

93  Ire  re  Balkis  Consol.    (1888),  "For  Value  Received,  have 

58  L.  T.  300.  bargained,     sold,     assigned     and 
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signment  of  the  stock  in  writing  is  made  by  the  former  owner  of 
it,  witli  a  power  of  attorney  to  transfer  it  on  the  books  of  the 
corporation.  Books  of  transfer  are  kept  for  that  purpose,  and  on 
the  production  of  those  papers,  the  nominated  attorney  makes  the 
formal  transfer,  the  old  certificate  is  cancelled,  and  a  new  cer- 
tificate is  issued  to  the  new  owner."''  A  valid  transfer  may  be 
made  without  any  certificate,'"  by  delivery  of  the  certificate  without 
any  assignment,  or  b}'  registry  of  the  transfer  without  delivery 
of  the  certificate,  or  by  oral  transfer,  and  entry  upon  the  corporate 
books  when  no  certificate  has  been  issued.'^  But  the  usual  form 
of  transfer  is  by  delivery  of  the  certificate  issued  by  the  corporation 
to  the  stockholder  named  therein,  as  the  owner  of  a  certain  num- 


transferred,  and  by  these  presents 
do  bargain,  sell,  assign  and  trans- 
fer   unto   the    Capital 

Stock  named  in  the  within  Certifi- 
cate, and  do  hereby  consti- 
tute and  appoint ,  true 

and   lawful   attorney,  irrevocable, 

for  ,  and  In  name  and 

stead,  but  to  use,  to  sell,  as- 
sign, transfer  and  set  over,  all  or 
any  part  of  the  said  stock,  and  for 
that  purpose  to  make  and  execute 
all  necessary  acts  of  assignment 
and  transfer,  and  one  or  more 
persons  to  substitute  with  like  full 
power. 
"Dated,  ■  ,  19—. 

"Signed  and  acknowledged  in 
the  presence  of ." 

"Business  Methods  &  Customs  of 
Wall  Street,"  by  John  H.  Davis 
&  Co. 

98  Burrall  v.  Bushwick  R.  Co. 
(1878),  75  N.  Y.  211.  See  also 
Dunn  V.  Commercial  Bank,  11 
Barb.  580;  State  v.  Ferris,  42 
Conn.  560;  Dutton  v.  Connecticut 
Bank,  13  Conn.  493;  Chouteau 
Spring  Co.  v.  Harris,  20  Mo.  382; 
First  Nat.  Bank  v.  Giffiord,  47 
Iowa,  575.    Vide  next  page,  note  6. 

The  following  is  a  usual  form 
of  an  irrevocable  power  of  assign- 
ment: 

"Know  all  men  by  these  pres- 
ents, that for  value  re- 
ceived  have   bargained,    sold,   as- 


signed and  transferred,  and  by 
these  presents  do  bargain,  sell,  as- 
sign and  transfer  unto , 

shares  of  the  ■  stock  of 

the  standing    in   name 

on  the  books  of  the  said rep- 
resented  by    certificate    No.  

herewith.    And    do    hereby 

constitute  and  appoint , 

true  and  lawful  attorney,  irrevoc- 
ably, for  and  In  name 

and  stead,  but  to use,  to  sell, 

assign,  transfer  and  make  over  all 
or  any  part  of  the  said  stock,  and 
for  that  purpose  to  make  and  ex- 
ecute all  necessary  acts  of  assign- 
ment and  transfer  thereof,  and  to 
substitute  one  or  more  persons 
with  like  full  power,  hereby  rati- 
fying and  confirming  all  that 

said   attorney   or  substitute 

or  substitutes  shall  lawfully  do 
by  virtue  thereof. 

"In  witness  whereof,  have 

hereunto  set hand  and  seal  at 

the  day  of  .  19—. 

"Signed,  sealed,  and  delivered 
in  the  presence  of 

" .  [L.  S.]  _ 

"Business  Methods  &  Customs 
of  Wall  Street,"  by  John  H.  Davis 
&  Co. 

80  May  V.  McGuillan  (Mich. 
1902),  89  N.  W.  45. 

1  Manchester  St.  Ry.  v.  Williams 
(N.  H.  1902),  52  Atl.  461. 
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ber  of  shares  of  stock,  with  blank  form  of  power  of  attorney  upon 
the  back,  to  enable  the  person  whose  name  may  be  filled  in  to  regis- 
ter the  name  of  the  transferee  upon  the  corporate  books  as  a  stock- 
holder. The  transfer  of  the  certificate  may  be  made  by  simple 
delivery  without  writing  or  by  formal  assignment,  or  by  signing 
its  transfer  upon  the  corporate  books  of  registry.  The  formalities 
of  transfer  and  the  effect  of  its  registration  upon  the  corporate 
books  are  given  elsewhere.^ 

At  Common  Law  the  delivery  of  a  stock  certificate  with  a  writ- 
ten transfer  to  the  purchaser  sufficiently  transfers  title  to  the  shares 
represented.'  This  is  symbolical  delivery  of  stock  which  is  rep- 
resented.* Although  unnecessary,  a  power  of  attorney  usually  ac- 
companies the  assignment  of  the  certificate.^  In  such  case  the  cer- 
tificate passes  like  a  note  unindorsed,  any  holder  being  authorized 
to  enter  his  own  name  as  transferee  and  any  person  as  attorney 
in  fact,  whereupon  the  certificate  of  transfer  is  entitled  to  registry 
upon  the  books  of  the  corporation."  In  case  of  the  acquisition 
of  corporate  stock  by  transfer,  whether  in  the  ordinary  course  of 
business  or  by  gift,  bequest,  or  under  the  Statute  of  Distribution, 
it  is  generally  necessary  in  order  to  perfect  the  title  of  the  new 
owner  and  to  relieve  the  former  holder  of  liability,  that  the  transfer 
be  recorded  upon  the  books  of  the  company.'  If  the  charter  or 
general  law  provides  that  the  certificates  shall  be  transferable  only 
on  the  books  of  the  corporation,  such  registry  is  necessary"  to  pass 

2  Vide  infra,  §  413.  the  transferee  liable  for  corporat-^ 

3  Brittan  v.  Oakland  B'k.  etc.,  debts,  is  shown,  prima  facie,  by 
124  Cal.  282,  71  Am.  St.  Rep.'  58;  the  stock  certificate,  or  by  the 
Boston,  etc.  Assn.  v.  Cory,  129  copy  of  the  list  of  shareholders, 
Mass.  435;  Scripture  v.  Francis-  filed  under  the  statute,  with  the 
town,  etc.  Co.,  50  N.  H.  571.  registrar   of   deeds.     Cleveland   v. 

*Bank  of  Atchison  County  v.  Burnham  (1886),  64  Wis.  347.  A 
Durfee,  118  Mo.  .431,  40  Am.  St.  distributee  of  the  estate  of  a  de- 
Rep.  396;  Johnston  v.  Laflin,  103  ceased  stockholder,  no  portion  of 
U.  S.  800;  Denny  v.  Lyon,  38  Pa.  the  stock  having  been  distributed, 
St.  98,  80  Am.  Dec.  463.  is  not  liable  as  a  stockholder  on 

5  Atkinson  v.  Atkinson,  8  Allen  motion,   under   the   statute,   by   a 

(Mass),   15.  judgment  creditor  of  the  corpora- 

0  Andrews  v.  Worcester,  etc.  Co.  tion;  even  though,  as  administra- 

159   Mass.   64;    Davenport   v.   Gif-  tor,   he  refused  to   inventory  the 

ford,    47      Iowa,    575;     Coffey    v.  stock  on  the  ground  that  it  was 

Co3ey,   74   111.  App.   241.   179   111.  not   an   asset,   but   might   become 

283;    Brittan  v.  Oakland  B'k,  124  a      liability.     Simmons    v.    Ellis 

Cal.  282,  71  Am.  St.  Rep.  58.  (1886),  17  Mo.  App.  470.     But  in 

7  Hawkins  v.  Glenn  (1889),  131  Cociuard    v.    Marshall    (1885),    14 

U.    S.    319.     The   former   transfer  Mo.  App.   80,  it  was  held  that  a 

of  shares,  necessary  to  constitute  widow  whc  assents  to  an  order  of 
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the  legal  title  to  the  shares,  but  the  complete  equitable  title  passes 
regardless  of  registry.*  For,  while  a  lawful  acquisition  of  the 
certificate  vests  in  the  new  holder  all  the  rights  of  ownership  as 
between  himself  and  the  former  holder,"  and  entitles  him  to  de- 
mand registration,  upon  presentation  of  the  certificate  to  the  cor- 
poration and  proper  proof  of  lawful  ownership,^"  his  title  as  be- 
tween himself  and  the  company  remains  inchoate  until  he  has 
caused  the  transfer  to  be  made  upon  the  corporate  books,  neither 
having  the  rights  nor  being  subject  to  the  liabilities  of  member- 
ship."    If  through  the  negligence  of  the  company  a  transfer  be 


distribution  of  her  husband's  es- 
tate, by  which  certain  shares  of 
stock  are  allotted  to  her,  becomes 
a  stockholder  and  liable  to  credi"- 
tors  of  the  corporation,  though 
she  has  not  received  the  certifi- 
cates of  stock,  and  though  they 
have  not  been  transferred  on  the 
company's  books. 

8  Union  B'k,  etc.  v.  Laird,  2 
Wheat.  (U,  S.)  390;  Johnston  v. 
Laflin,  103  TJ.  S.  800;  Hubbard  v. 
Manhattan  Trust  Co.,  87  Fed.  51; 
Spreckles  v.  Nevada  B'k,  113  Cal. 
272,  54  Am.  St.  Rep.  348;  Pitch- 
burg  Savings  B'k  v.  Torrey,  134 
Mas^s.  239;  Harpold  v.  Stobart, 
46  Ohio'  St.  397,  15  Am.  St.  Rep. 
G18. 

9  McNeil  V.  Tenth  National 
Bank,  46  N.  Y.  325;  New  York  & 
N.  H.  R.  Co.  V.  Schuyler,  34  N. 
Y.  30;  Fatman  v.  Loback,  1  Duer, 
354;  Jarvis  v.  Rogers,  13  Mass. 
105;  Duke  v.  Cahawba  Nav.  Co., 
10  Ala.  82;  Butterfield  v.  Beards- 
ley    (1874),  28  Mich.  412. 

10  Downing  v.  Potts,  3  Zab.  66; 
State  V.  Leete,  16  Nev.  242;  Sav- 
age V.  Ball,  17  N.  J.  Eq.  142; 
Greenville,  etc.  R.  Co.  v.  Coleman, 
5  Rich.  118;  Bailey  v.  Railroad 
Co.,  22  Wall.  604;  N.  Y.  Laws  of 
1880,  ch.  510. 

11  Fox  V.  Frith,  1  Car.  &  M.  502; 
Midland  Great  Western  R.  Co.  of 
Ireland  v.  Gordon,  16  M.  &  W. 
804;  s.  c.  16  L.  J.  Ex.  166;  Newry, 
etc.  R.  Co.  V.  Edmunds,  17  L.  J. 
Ex.  102;  s.  0.  2  Ex.  118;  Galvan- 
ized  Iron   Co.   V.   Westoby,   8   Ex. 


17;  s.  c.  21  L.  J.  Ex.  302;  In  re 
Wrysgan  Slate  Quarry  Co.,  ex 
■parte  Humby,  28  L.  X  Ch.  875; 
Great  Cambrian  Mining  Co.,  ex 
parte  Bowen,  27  L.  T.  297.  Only 
the  registered  shareholders  are 
entitled  to  vote  and  to  receive  div- 
idends. Gilbert  v.  Manchester 
Iron  Co.,  11  Wend.  627;  Bank  of 
Utica  V.  Smalley,  2  Cowen,  770, 
778;  Commercial  Bank  v.  Kort- 
right,  2  Wend.  348,  362;  Fisher 
V.  Essex  Bank,  5  Gray,  373,  380; 
Hoagland  v.  Bell,  36  Barb.  57, 
,58;  Manning  v.  Quicksilver  Min- 
ing Co.,  24  Hun,  360;  Johnston  v. 
Jones,  23  N.  J.  Eq.  216;  State  v. 
Pettinelli,  10  Nevada,  141;  Beecher 
V.  Wells  Flouring  Mill  Co.,  1  Mc- 
Crary,  62;  Mousseaux  v.  Urquhart, 
9  La.  Ann.  482.  In  a  Colorado 
case  the  plaintiff  was  a  supply 
ditch  company,  and  each  share  of 
its  stock  entitled  the  owner  to  ten 
inches  of  water.  Defendant  was 
the  holder  of  stock  that  had  never 
been  transferred  on  the  books  of 
the  company.  He  applied  for 
water,  but  did  not  claim  it  as 
owner  of  the  stock.  He  after- 
wards demanded  that  the  stock  be 
transferred  to  him,  but  did  not 
produce  his  certificates  or  account 
for  them,  nor  did  he  at  that  time 
demand  the  water.  On  refusal  he 
took  ten  inches  of  water.  It  was 
held  that  he  was  not  a  shareholder 
of  the  company,  and  was  liable 
as  a  trespasser.  Supply  Ditch  Co. 
v.  Elliott   (1887),  10  Colo.  327. 
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not  properly  registered,  the  transferrer  can  not  be  subjected  to 
liability  by  reason  of  his  name  remaining  upon  the  corporate  rec- 
ords as  the  owner  of  the  stock.^^  The  transferee,  however,  is  not 
relieved  of  liability  by  the  company  delaying  until  after  the  com- 
mencement of  a  winding  up,  to  record  a  transfer  of  shares  lodged 
with  it  for  that  purpose  ;^^  nor  can  .a  purchaser  avail  himself  of 
his  own  neglect  in  respect  of  registration  to  withdraw  from  the 
obligations  incurred  by  his  contract.^*  His  position  is  analogous 
to  that  of  the  holder  of  an  unrecorded  deed  of  land.^^ 

Transfer  by  power  of  attorney  not  indorsed  on  the  certificate. — 
The  lack  of  the  owner's  indorsement  on  the  certificate  is  not  in- 
consistent with  the  right  of  the  attorney  to  cause  the  stock  to  be 
transferred  to  himself.  The  neglect  of  the  officers  to  require  an 
indorsement  of  the  certificate  is  only  non-feasance,  and  is  no 
evidence  of  conversion.  It  is  not  the  duty  of  the  officers  of  a  cor- 
poration to  inquire  into  the  motives  of  an  attorney  in  fact,  having 
full  power  to  transfer  stock,  for  desiring  it  to  be  transferred  to 
himself.  So  if  the  attorney  in  fact  of  a  stockholder  presents  the 
certificate  of  stock,  together  with  a  power  of  attorney  from  the 
stockholder  giving  him  full  authority  to  deal  with  the  shares,  and 
the  corporate  officers  are  ignorant  of  any  intention  on  the  part 
of  the  attorney  to  misappropriate  the  stock,  the  corporation  will 
not  be  guilty  of  conversion  simply  by  issuing  another  certificate 
in  the  name  of  the  attorney,  who  wrongfully  appropriates  the 
shares.  The  fact  that  the  attorney  was  also  a  director  of  the  cor- 
poration does  not  warrant  the  presumption  that  it  had  notice  of 
his  intention  to  convert  the  stock  to  his  own  use,  as  he  assumed 
to  act  not  for  the  corporation,  but  for  his  principal.^*     The  pos- 

12  Ex  parte  Bagge,  13  Beav.  162.  corded  deed  of  land,  and  possesses 

13  Ex  parte  Contract  Corpora-  a  no  less  perfect  title  as  against 
tion,  L.  R.  2  Ch.  App.  350;  s.  c.  the  assignor  and  others.  And  he 
36   L.   J.   Ch.   81.  would  have  an  action  as  against 

1*  Burness  v.  Pennell,    2   H.   L.  the  corporation  for  allowing  such 

Cas.   497.  a    transfer    in    violation     of    his 

15  By  "omitting  to  register  his  rights.     He  also  takes  the  risk  of 

transfer,   the   holder    of   the    cer-  the  collection  of  dividends  by  his 

tmcate  and  power  fails  to  obtain  assignor,  or  any  lien  the  corpora- 

the  right  to  vote,  and  may  lose  tion  may  have  on  the  shares.     But 

"his  stock  by  a  fraudulent  transfer  in  other  respects  his  title  is  com- 

on  the  books  of  the  company  by  plete."    McNeil  v.  Tenth  National 

the    registered   holder   to   a   bona  Bank,  46  N.  Y.  325. 
fide  purchaser;  but  in  this  respect  lo  Tafft  v.  Presidio  &  Ferries  R. 

lie  is  in  a  condition  analogous  to  Co.  (1889),  8,4  Cal.  131;  s.  c.  7  Ry. 

that    of   the   holder    of   an    unre-  &.  Corp.  L.  J.  33. 
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session  of  a  certificate  of  stock,  together  with  a  power  of  attorney 
to  transfer  it,  even  if  the  latter  is  not  indorsed  upon  the  certificate, 
is  prima  facie  evidence  of  an  equitable  assignment,  at  least.^^  It 
is  not  necessary  to  indorse  the  transfer  upon  the  stock  certificate. 
The  transferee  may  demand  registration  of  transfer  and  a  new 
certificate  where  the  transfer  appears  by  statement  in  a  collateral 
note  deposited  as  security  for  the  debt  with  power  in  the  pledgee 
to  sell  at  public  auction.^* 

§  372.  (a)  The  effect  of  transfer. — The  immediate  effect  of 
a  complete  transfer  of  shares  upon  change  of  ownership  is  a 
novation  of  the  contract  of  membership  and  substitution  of  the 
transferee  for  the  transferrer  as  a  stockholder.  "If  the  law  implies 
a  promise  by  the  original  holders  or  subscribers  to  pay  the  full 
par  value  when  it  may  be  called,  it  follows  that  an  assignee  of 
stock,  when  he  has  come  into  privity  with  the  company  by  having 
stock  transferred  to  him  on  the  company's  books,  is  equally  liable. 
The  same  reasons  exist  for  implying  a  promise  by  him  as  exists 
for  raising  up  a  promise  by  his  assignor.  And  such  is  the  law 
as  laid  down  by  the  textwriters  generally,  and  by  many  decisions 
of  the  courts.  .  .  .  We  think,  therefore,  the  transferee  of 
stock  in  an  incorporated  company  is  liable  for  calls  made  after 
he  has  been  accepted  by  the  company  as  a  stockholder,  and  his 
name  has  been  registered  on  the  stock  books  as  a  corporator ;  and, 
being  thus  liable,  there  is  an  implied  promise  that  he  will  pay 
calls  made  while  he  continues  the  owner. "^^  Complete  transfer 
involves  three  steps,  (i)  The  agreement  of  sale,  (2)  delivery  of 
the  certificate,  (3)  registry  by  entry  on  the  corporate  books.  An 
absolute  transfer  of  shares,^"  made  in  good  faith  and  not  in  view 
of  the  impending  insolvency  of  the  company,^^  to  a  solvent  trans- 
feree,^^ who  is  competent  to  take,  and  who  has  contracted  to  accept 

17  Colt   V.    Ives,     31   Conn.     25;  able  as  Stockholders,"  8  Cent.  L. 

Trust   Co.    V.    Able,   48   Mo.    136;  J.  182. 

Bank  v.   McElrath,   13   N.   J.  Bq.  21  Billings  v.  TRoblnson    (1884), 

26;    Scripture  v.  Soapstone  Co.,  5  94  N.  Y.  415. 

N.   H.   571;    Baldwin   v.   Canfleld,  22  A  stockholder,   who,  in  good 

26  Minn.  43;  Bank  v.  Cox,  11  Rich.  faith,  sells  and  transfers  his  stock 

Bq.    347 ;    Lowell   on  Transfer   of  to  one  who  afterwards  becomes  in- 

Stocks,   §§  43,  44.  solvent,   is   liable  to   creditors   of 

IS  Bank  of  Culloden  v.  Bank  of  the  corporation  for  such  portion 

Forsythe  (Ga.  1904),  48  S.  E.  226.  only  of  the  debts   existing  while 

19  Webster  v.  Upton,  91  U.  S.  65.  he  held  the  stock,  and  remaining 

20  Billings  V.  Robinson  (1884),  due  (not  in  excess  of  the  amount 
94  N.  Y.  415;    "Who  are  Charge-  of    stock   assigned),     as   will     be 
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the  shares,^^  relieves  the  transferrer  from  further  liability  to  the 
company  and  to  corporate  creditors/*  provided  it  be  duly  registered 
on  the  company's  books. ^'^  It  has  been  said  that  the  registration 
may  be  made  by  the  company  even  against  the  protest  of  the 
transferee.^"     It  is  the  rule  that  the  assignee  of  corporate  stock 

equal  to  the  proportion  which  the 
capital  stock  assigned  by  him 
bears  to  the  entire  capital  stock 
held  by  solvent  stockholders  with- 
in the  jurisdiction,  liable  in  res- 
pect of  the  same  debtsj  to  be  as- 
certained at  the  time  judgment  is 
rendered.  Harpold  V.  Stobart 
(Ohio,  1889),  21  N.  E.  Rep.  637. 
In  Maryland,  (Hagar  v.  Cleve- 
land, 36  Md.  476)  and  in  Pennsyl- 
vania, an  original  subscriber  to 
the  stock  of  companies  formed 
under  the  General  Railroad  Act 
of  1849,  continue  liable  upon  the 
unpaid  balance  of  the  subscription 
notwithstanding  a  transfer  made 
In  good  faith  to  a'  solvent  trans- 
feree. Graff  V.  Pittsburgh,  etc.  R. 
Co.,  31  Pa.  St.  489;  .Pittsburgh, 
etc.  R.  Co.  V.  Clarke,  29  Pa.  St. 
146;  Aultman's  Appeal  (1881),  98 
Pa.  St.  505.  Cf.  West  Philadel- 
phia Canal  Co.  v.  Innes,  3  Whart. 
198,  decided  before  the  enactment 
of  that  statute. 

23  But  the  liability  of  a  sub- 
scriber of  stock  Is  not  discharged 
by  an  eos  parte  transfer  of  stock 
entered  upon  the  books.  Cover  v. 
Manaway  (1886),  115  Pa.  St.  338; 
s.  c.  2  Am.  St.  Rep.  552.  An  or- 
iginal stockholder  who  has  been 
compelled  to  pay  calls  upon  stock 
after  having  assigned  it,  is  not 
entitled  to  be  subrogated  to  the 
rights  of  th&  corporation  against 
the  delinquent  assignee  146. 
Contra  as  to  stockholders  not 
original  subscribers.  Bunn's  Ap- 
peal, 105  Pa.  St.  49;  Aultman's 
Appeal,  98,  without  clear  proof  of 
his  having  accepted  the  transfer. 
Tripp  V.  Appleman,  35  Fed.  Rep.  19, 

24  Under  Va.  Code,  1873,  ch.  57, 
§  26,  an  assignor  of  shares  of  stock 
is  still  liable  for  unpaid  subscrip- 
tions, whether  the  instalments  ac- 
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crue  before  or  after  the  assign- 
ment. Hambleton  v.  Glenn  (Va. 
1889),  9  S.  E.  Rep.  129. 

25  Whitney  v.  Butler,  118  U.  S. 
655;  Sykes  v.  Holloway,  81  Fed. 
432;  Johnson  v.  Laflin,  5  Dill.  665. 

28  Webster  v.  Upton,  91  U.  S.  65; 
Johnson  v.  Laflin,  5  Dili.  65;  Bil- 
lings V.  Robinson,  94  N.  Y.  415; 
s.  c.  28  Hun,  122;  Wakefield  v. 
Fargo,  90  N.  Y.  213;  Johnson  v. 
Underbill,  52  N.  Y.  203;  Isham  v. 
Buckingham,  49  N.  Y.  216;  Moss 
V.  Oakley,  2  Hill,  265;  Cole  v. 
Ryan,  52  Barb.  168;  Cowles  v. 
Cromwell,  25  Barb.  413;  Haynes 
V.  Palmer,  13  La.  Ann.  240;  'Allen 
V.  Montgomery,  etc.  R.  Co.,  11 
Ala.  437;  Bend  V.  Susquehanna 
Bridge  &  Bank  Co.  (1823),  6  Harr. 
&  J.  128;  s.  c.  14  Am.  Dec.  261, 
holding  that  parol  evidence  is  in- 
admissible to  show  that  a  transfer 
absolute  on  its  face  and  duly  made 
on  the  company's  books  was  In 
fact  a  mere  mortgage  of  the 
shares;  McClarin  v.  Franciscus, 
43  Mo.  452;  Hartford,  etc.  R.  Co. 
V.  Boorman,  12  Conn.  530;  Wes- 
ton's Case,  L.  R.  4  Ch.  20;  Ayles- 
bury Ry.  Co.  V.  Mount,  5  Scott, 
N.  R.  127;  Huddersfleld  Canal  Co. 
V.  Buckley,  7  Term  Rep.  36;  Mc- 
Kenzie  v.  Kittridge,  24  U.  C.  Com. 
P.  1;  Grissell  v.  Bristowe,  L.  R. 
3  C.  P.  112;  In  re  Pennant  & 
Craigwen  Consol.  Lead  Mining  Co. 
(1854),  5  De  G.  M.  &  G.  837,  848, 
where  the  Lord  Chancellor  said 
in  regard  to  a  disputed  transfer 
of  shares  in  a  cost-book  mining 
company:  "It  seems  to  me  that 
when  a  partnership  is  constituted 
of  several  hundred  persons,  and 
Its  articles  stipulate  that  any 
shareholder  may  transfer,  the 
meaning  necessarily  is,  that  he 
may   so  transfer  as  to  put    the 
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takes  no  greater  right  than  his  assignor  had  to  give,  and  is  subject 
to  all  the  equities  which  burden  the  assignor.''^ 

§  373-  (b)  Effect  of  statutory  provisions  as  to  transfers. — 
There  is  much  conflict  of  authority  in  construction  of  statutory 
provisions  as  to  the  effect  of  transfers  of  stock  upon  the  individual 
liability  of  stockholders, .  the  questions' being : — (i)  whether  the 
liability  attaches  only  to  those  who  were  holders  when  the  debt 
was  contracted,  and,  (2)  if  so,  whether  such  liability  was  avoided 
by  subsequent  transfer,  and,  (3)  whether  such  transferees  escape 
the  liability.^'  Under  statute  making  a  stockholder  liable  for  cor- 
porate debts,  he  is  not  released  by  transfer,  as  held  in  Indiana,^" 
and  New  York.^"  The  stockholder  is  not  liable  for  corporate 
debts  contracted  after  transfer  of  his  stock  and  j-egistration  of  the 
transfer  upon  the  corporate  books,^^  unless  there  is  express  provi- 
sion that  he  shall  remain  liable.^^  Where  the  statute  provides  for 
individual  liability  for  corporate  debts,  to  the  amount  of  the 
stockholder's  shares  of  stock,  he  who  was  stockholder  at  the  time 
the  action  was  commenced,  is  held  responsible,  and  not  he  who 
was  stockholder  at  the  time  the  debt  accrued.^'  When  a  contract 
has  been  made  for  the  sale  of  stock  by  which  the  title  is  to  be 

transferee  in  the  place  of  him,  the  28  Danlelson    v.    Yoakum,     116 

transferrer;  otherwise  it  is  holding  Cal.    382;     Jackson   v.    Meek,     87 

a  nugatory  inducement  which  can  Tenn.   69,   10  Am.   St.   Rep.    620; 

never     be     realized.     .     .    .    The  Judson  v.  Rossie,  etc.  Co.,  9  Paige 

liability  of  the  transferrer  is  en-  (N.  Y.)  598,  38  Am.  Dec.  569. 

tirely    divested    from    him     and  29  McComber     v.     Wright,     108 

passes  to  the  transferee;"    Crox-  Mich.  109;  Williams  v.  Hanna,  40 

ton's  Case,  1  De  G.  M.  &  G.  600;  Ind.  535. 

Sutton's  Case,  3  De  G.  &  Sm.  262;  so  Moss  v.  Oakley,  2  Hill  (N.  Y.) 

Birmingham,  etc.  Ry.  Co.  v.  Locke,  269. 

1  Q.  B.  256;  London,  etc.  Ry.  Co.  si  Johnson  v.  Laflln,  103  TJ.   S. 

V.  Graham,  1  Q.  B.  271;   London,  800;    Mathews  v.  Albert,    24   Md. 

etc.  Ry.  Co.  V.  Freeman,  2  Man.  527;    Emmert   v.    Smith,    40    Md. 

&    G.    606;     Sheffield    Ry.   Co.   v.  123;    Ricaud  v.  Willmlngton,  etc. 

Woodcock,  2  R.  C.  522.     It  has  be-  Co.,   25   U.   S.   App.   434,   70   Fed. 

come  a  part  of  the  statutory  law  424,  17  C.  C.  A.  170. 

of   England   that   until   the   deed  82  Hull   v.   Burtis,    90   111.    213; 

of   transfer    is    delivered   to   the  Chatham   Bank   v.   Brobston,    93 

secretary  of  the  company  for  reg-  Ga.  201. 

istration,  the  vendor  remains  lia-  ss  Foster  v.  Row,  120  Mich.  1, 

ble  for  calls.    8  Vic.  ch.  16,  §  15;  77  Am.   St.  Rep.  565;    Cleveland 

Webster  v.  Upton,  91  U.  S.  65;  Up-  v.  Burnham,  55  Wis.  598;  Freeland 

ton  V.  Burnham,  3  Biss.  520;  Lon-  v.   McCullough,    1   Denlo   414,    43 

don,  etc.  Ry.  Co.  v.  Fairclough,  2  Am.   Dec.    685;     Van   Demark  v. 

Man.  &  G.  674,  706.  Barrens,  52  Kan.  779;  Skrainka  v. 

27  Kent  v.   Quicksilver    M.    Co.  Allen,  76  Mo.  384. 
(1879),   78  N.  Y.  159. 


§373.]  SALE    AND   TEANSFEE    OF   STOCK.  547 

passed  from  one  person  to  another,  the  question  of  what  is  a 
sufficient  transfer  is  an  important  one.  The  performance  of  the 
contract  on  the  part  of  the  vendor  must  be  such  as  to  vest  the 
title  to  the  stock  in  the  vendee.  Thus,  when  the  vendor  tenders 
the  certiiicates,  indorsed  with  a  proper  assignment  and  with  power 
of  attornfey  duly  executed,  a,uthorizing  the  assignee  to  have  the 
transfer  recorded  upon  the  corporate  tooks,  he  has  sufficiently 
performed  upon  his  part.^^  Where  such  a  tender  is  made,  the 
vendee  can  not  evade  performance  on  his  part  and  refuse  to  accept 
the  stock,  in  the  absence  of  fraud  on  the  part  of  his  vendor,  simply 
because  stock  has  been  issued  by  the  corporation  at  a  price  below 
par  or  its  property  has  been  mortgaged  ;^°  nor  becau'se  the  com- 
pany's title  to  its  property  turns  out  to  be  worthless  f^  nor  because 
the  winding  up  of  the  corporation  made  it  impossible  to  register 
the  transfer  ;^^  nor  because  the  vendor  sought  to  escape  payment 
of  calls  by  transferring  his  stock;'*  nor  because  the  shares  were 
sold  at  a  speculative  price.'"  Neither,  in  the  absence  of  fraud,  does 
the  fact  that  the  corporation  was  insolvent  at  the  time  the  con- 
tract was  made,  constitute  a  defense.*"  In  an  action  for  damages 
for  a  breach  of  a  contract  to  take  stock,  where  the  defendant  agreed 
to  secure  to  plaintiff  a  bid  of  a  certain  amount  for  the  stock  within 
a  year,  and,  failing  so  to  do,  to  take  the  stock  from  him  at  his 
option  at  the  end  of  the  year  for  a  named  sum,  and  on  the  evening 
of  the  last  day,  plaintiff  notified  defendant  that  he  was  expected 
to  take  th^- stock,  and  for  four  or  five  days  afterwards  his  agent 
called  on  defendant  and  tendered  him  the  stock,  who  refused  to 
take  it,  but  not  on  the  ground  that  the  tender  was  too  late, — the 
defense  of  a  failure  to  make  a  tender  was  not  available.*'-  It  has 
been  held  that  the  vendee  may  demand  that  the  vendor  shall  him- 
self cause  the  registration  of  the  transfer  to  be  made.*^    A  contract 

3*  Munn    T.    Bamum,    24    Barb.  as  Grant  v.  Attrill,  11  Fed.  Rep. 

283;    Noyes  v.    Spaulding,   27  Vt.  469. 

420;    Eastman  v.   Fiske,   9  N.   H.  39  Moffat   v.    Winslow,    7    Paige 

182;  Merchants'  National  feankv.  Ch.  124;  Board  of  Commissioners 

Richards,  6  Mo.  App.  454;   Bruce  v.  Reynolds,  44  Ind.  509;  Allen  v. 

V.  Smith,  44  Ind.  1.     Cf.  Moore  v.  Pegram,  16  Iowa,  163. 

Hudson  River  R.  Co.,  12  Barb.  156.  *«  Rudge  v.  Bowman,  L.  R.  3.  Q. 

35  Noyes  v.   Spaulding,    27    Vt,  B.  689;  Crubb  v.  Miller,  19  Week. 
420;   Faulkner  v.  Hebard,  26  Vtl  Rep.  519. 

452.  "Duchemin  v.  Kendall   (1889), 

36  State  V.  North  Louisiana  R.      149  Mass.  171. 

Co.,  34  La.  Ann.  947.  *2  White   v.    Salisbury,     33    Mo. 

37  Crubb    V.    Miller,     19     Week.      150. 
Rep.   519. 


548  SALE   AND   TEANSFEE   OF    STOCK.  ■  [§  374. 

to  exchange  goods  for  corporate  stock  without  naming  its  value, 
calls  for  the  stock  at  its  par  value<^' 

§  374-  (c)  Effect  upon  liability  for  calls. — The  transferrer 
having  made  in  good  faith  an  absolute  transfer,  duly  recorded  on 
the  corporate  books,  is  discharged  from  further  liability  upon  the 
uncalled  subscription  price.**  Although  unpaid  calls  are  due,  the 
stockholder  may  sell  his  stock  and  have  it  transferred  upon  the  cor- 
porate books.  The  corporation  has  no  right  to  refuse  such  reg- 
-istry.*^  He  nevertheless  remains  liable  for  calls  made  before  the 
registry,  and  although  made  payable  after  the  registry.** 

Liability  of  transferee  after  registry^  on  unpaid  subscription. — 
The  transferee  upon  registry  of  the  transfer  becomes  liable  for 
any  unpaid  subscription  price,  which  is  uncalled  and  unpaid,  and 
the  transferrer  is  released  therefrom.*'  A  bona  fide  transferee, 
buying  stock  in  open  market  in  good  faith  without  notice  or  know- 
ledge that  the  subscription  price  is  not  fully  paid,  is  not  liable  for 
the  amount '  unpaid,  although  there  is  nothing  on  the  face  of  the 
certificate  stating  that  it  is  fully  paid.**  No  liability  to  the  cor- 
poration'or  its  creditors,,  attaches  to  the  transferee  of  stock  before 
its  registry  upon  the  corporate  books.*'  Until  registry  is  made, 
corporate  creditors  may  hold  transferrer  liable  as  though  he  had 
not  sold  the  stock.  The  transferrer  remains  liable  upon  the  stock 
until  it  is  registered,^"  or  by  fault  of  the  corporation,  is  unregist- 
ered, or  the  corporation  has  recognized  the  transferee  as  stock- 
holder, in  the  absence  of  registry  of  the  stock."^ 

Statutory  liability,  including  that  existing  before  the  sale,  fol- 
lows the  stock  into  the  hands  of  the  transferee."^ 

Liability  of  transferee  to  transferrer. — Though  the  transferee 
is  not  liable  to  the  corporation  upon  liabilities  arising  upon  the 
stock  after  the  transfer,  but  before  registry,  he  is  liable  to  the 
transferrer  when  the  latter  has  paid  such  liabilities."* 

43  Tllkey  v.  Augusta,  etc.  R.  Co.  *8  Keystone  Bridge  Co.   v.  Mc- 

(Ga.  1890),  10  S.  B.  Rep.  448.       .  Cluney  (1880),  8  Mo.  App.  496. 

4*  Cole  V.  Adams  (1898),  19  Tex.  «  McDowell  v.  Sheehan   (1891), 

Civ.  App]  507.  129  N.  T.  200. 

« Craig  T.    Hesperia,    etc.   Co.  eoHood  v.  ]Vi;cNaugliton  (1892), 

(1896),  113  Cal.  7,  35  L.  R.  A.  36.  54  N.  J.  Law  425. 

"Visalia,    etc.  R.  R.  v.  Hyde  si  Earle  v.  Carson  (1903),  188  U. 

(1895),  110  Cal.  632;  Alkali  Co.  v.  S.  42. 

Campbell    (1902),    113  Fed.  Rep.  02  Barton,   etc.  Bank  v.  Atkins 

398.  (1899),  72  Vt.  33. 

47  Sigua,     etc.     Co.    V.    Brown  bs  Brinkley    v.    Hambleton,    67 

(1902),  171  N.  Y.  488.  Md.  169. 


§  374.]  SALE    AND    TEANSFEE   OF    STOCK.  ■   649 

The  prior  assignor's  liability  for  calls. — ^While  each  assignor 
and  assignee  of  shares  is  liable  to  the  corporation  for  calls  made 
upon  the  stock  until  the  full  par  value  has  been  paid,  between 
the  assignor  and  assignee  there  is  no  obligation  implied  on  the 
part  of  the  former  to  pay  calls  made  after  his  transfer  against  a 
prior  assignor."*  So  also  when  a  lawful  agreement  has  been  en- 
tered into  by  the  stockholders  of  a  corporation,  by  the  terms  of 
which  new  obligations  are  imposed  on  the  stock,  one  purchasing 
some  of  the  shares  takes  them  subject  to  the  agreement,  and  can 
only  demand  a  certificate  conforming  to  the  agreement."'  In  like 
manner  where  a  subscriber  to  the  stock  of  a  manufacturing  cor- 
poration agrees  in  the  usual  form  to  pay  it,  makes  partial  pay- 
ments, and,  at  a  time  when  there  were  no  calls,  makes  a  transfer 
in  good  faith,  and  new  certificates  are  issued  b-y  the  company  in 
accordance  therewith,  the  assignee  becomes  liable  for  the  balance 
of  the  payments,  and  neither  the  company  nor  its  receiver  can 
maintain  an  action  for  the  balance  against  the  original  subscriber 
and  assignor.'"  Where  stock  has  been  subscribed  for  but  not 
taken  by  the  subscribers,  and  is  then  transferred  as  treasury  stock 
to  the  company,  which  afterwards  sells  it  to  third  parties  for  less 

54  Note  to  Jennings  v.  Bank  of  Maine  a  purchaser  of  stock  as- 
California,  12  Am.  St.  Rep.  145,  sessable  upon  its  face,  or  by  the 
152,  citing  Brinkley  v.  Hamble-  charter  or  by-laws  of  the  corpora- 
ton,  67  Md.  169.  Of.  West  Nash-  tion,  and  payable  by  instalments, 
yille,  etc.  Co.  v.  Nashville  S.  Bank,  is  liable  for  the  amount  remain- 
86  Tenn.  252;  s.  c.  6  Am.  St.  Rep.  ing  unpaid  as  if  an  original  sub- 
835,  and  note  838,  839;  Caulkins  scriber,  and  chargeable  with  notice 
V.  Gas  Light  Co.,  85  Tenn.  683;  of  any  such  unpaid  balances, 
s.  c.  4  Am.  St.  Rep.  786,  and  note  whether  purchased  of  the  corpor- 
798;  Supply  Ditch  Co.  v.  Elliott,  ation  or  in  open  market.  Libby  v. 
10  Colo.  327;  s.  c.  3  Am.  St.  Rep.  Tobey  (1890),  82  Me.  397,  19  Atl. 
586,  and  note  594;  Lippltt  v.  Am-  Rep.  904.  A  transferee  of  stock 
eric^n  "Wood  Paper  Co.,  15  R.  I.  of  a  corporation  who  signs  a  paper 
141;  s.  c.  2  Am.  St.  Rep.  886,  and  purporting  to  be  an  original  sub- 
note  891;  Young  v.  South  Trede-  scription,  and  expressly  agrees  to 
gar  Iron  Co.,  85  Tenn.  189;  s.  c.  pay  the  amount  subscribed  as  the 
4  Am.  St.  Rep.  752,  and  note  759;  board  of  directors  may  order,  as- 
Taylor  v.  Weston,  77  Cal.  534.  A  sumes  the  liability  of  an  origiiial 
subscriber  to  the  capital  stock  of  stockholder,  and  is  liable  for  the 
a  corporation  who  has  in  good  amount  of  the  unpaid  subscrip- 
faith  transferred  his  shares  to  tion.  Citizens',  etc.  Co.  v.  Gilles- 
another,  which  transfer  has  been  pie  (1887),  115  Pa.  St.  564. 
accepted  by  the  corporation  before  ss  Campbell  v.  American  Zylo- 
an  assessment  is  made,  is  not  nite  Co.  (1889),  55  N.  Y.  Super, 
liable  for  the  unpaid  subscription.  Ct.  Rep.  562. 
Stewart  v.  Walla  Walla,  etc.  Co.  ee  Billings  v.  Robinson,  28  Hun, 
(1889),     20    Pacif.    Rep.    605.     In  122.  Daniels,  J.,  dissenting. 
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than  its  face  value,  the  original^  subscribers  can  not  be  held  to 
liability  as  assignors  of  the  stock."'  In  an  action  against  a  stock- 
holder by  the  trustee  of  an  insolvent  corporation  appointed  by  a 
competent  court  to  collect  unpaid  subscriptions  to  its  stock  for 
the  benefit  of  its  creditors,  it  is  no  defense  that  subsequent  to  his 
appointment  the  trustee  obtained  an  order  from  the  court  per- 
mitting him  to  compromise  with  those  stockholders  who  should 
pay  within  a  given  time  a  certain  per  cent,  of  the  call  assessed  in 
the  original  decree."*  But  where  a  purchaser  of  shares  buys  them 
siipposing  that  they  are  full  paid  stock,  he  is  not  only  relieved  of 
the  necessity  of  paying  calls,  but  may  rescind  the  contract  and 
recover  the  payment.""  He  also  has  his  remedy,  for  any  actual 
damages  he  has  sustained,  against  those  by  whose  misrepresenta- 
tions he  was  induced  to  take  the  stock,'"  but  he  must,  of  course, 
show  that  misrepresentations  were  made  and  that  he  relied  upon 
them.°^  If  the  directors  have  participated  in  the  profits  of  an 
issue  of  stock  below  par,  bona  fide  transferees  of  the  stock  have 
recourse  against  them  for  the  damages  suffered.*^ 

§  375-   (A)  Pretended  or  colorable  transfers. — A    transfer, 
though  made  for  the  purpose  of  escaping  liability  of  the  transfer- 

57  Ailing  V.  Ward  (111.  1890),  24  R.  Co.  (1887),  14  Oregon,  356,  con- 
N.  E.  Rep.  551.  It  was  further  strulng  Hill's  Misc.  Laws  of  Ore- 
held  in  this  case  that  such  stock,  gon,  eh.  32,  §  3230. 
though  purporting  to  be  full  paid,  os  Hambleton  v.  Glenn  (Md. 
will,  when  called  in  question  by  1890),  8  Ey.  &  Corp.  L.  J.  372. 
creditors  of  the  corporation,  be  On  the  subject  of  the  two  pre- 
held  to  be  paid  up  only  to  the  ceding  sections,  see  note  to 
amount  that  was  actually  paid  for  Thompson  v.  Reno  Savings  Bank, 
it,  within  the  meaning  of  Rev.  3  Am.  St.  Rep.  860  and  866. 
Stat.  111.  ch.  32,  §  8,  which  makes  6b  Sturges  v.  Stetson,  1  Biss.  246, 
stockholders  liable  for  corporate  253;  Messersmith  v.  Sharon  Sav- 
debts  for  the  amount  unpaid  upon  ings  Bank,  96  Pa.  St.  440;  Fosdick 
the  stock.  The  statutes  of  Oregon  v.  Sturgess,  1  Biss.  255;  Coolldge 
provide  that  a  transferee  of  cor-  v.  Goddard  (1885),  77  Me.  579; 
porate  stock  is  subject  to  the  pay-  Foster  v.  Seymour,  23  Fed.  Rep. 
ment  of  balances  due  thereon;  and  65. 

where  a  debtor  to  the  company         eo  Cross  v.  Sackett,  6  Abb.  Pr. 

conveyed  all  his  stock  to  one  as  247;   Barnes  v.  Brown   (1880),  80 

trustee,  to  sell  it  to  any  one  who  N.  Y..   527;    In  i-e  Ambrose,  etc. 

would  pay  Its  indebtedness  to  the  Co.,  14   Ch.  DIv.  390,  397;   In  re 

corporation,  and  get  him  a  dis-  Gold  Co.,  11  Ch.  Div.  701,  713,  714. 
charge   therefrom,   this  was  held  8i  McAleer  v.  McMurray,  58  Pa. 

to  be  no  sale,  and  the  trustee  was  St.  126;  Priest  v.  White,  34  Alb. 

not   such   a   purchaser   as   would  Law  J.  298. 
create  a  liability,  as  against  him,  62  Cross  v.   Sackett,  6  Abb.  Pr. 

for   any   unpaid   balance   on   the  247;  In  re  Gold  Co.,  11  Ch.  Div. 

stock.    Powell  V.  Willamette  Val.  701. 
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rer  to  corporate  creditbrs,  will  nevertheless  be  effective,  if  made 
in  good  faith  and  to  a  responsible  person,"  but  otherwise,  if  the 
transfer  is  merely  so  in  form,  and  the  transferrer  remains  the 
beneficial  owner.'* 

Transfer  to  Irresponsible  person. — In  England  the  stockholder 
may  purposely  escape  liability  by  actual  transfer  to  a  person  known 
to  be  insolvent,  and  irresponsible.  But  in  the  United  States  a 
transfer  under  like  circumstances  is  generally  held  to  be  a  fraud 
upon  corporate  creditors,  and  void  as  to  them.'°  This  is  the 
settled  rule  under  the'  National  Bank  Act.*" 

§  376.  (e)  Transfers  to  a  "dummy,"  a  "man  of  straw." — ^A 
transfer  to  a  "man  of  straw"  made  to  avoid  liability  is  a  nullity,  and 
the  transferrer  remains  liable  upon  the  stock  as  before.*^     So  that 


63  Miller  V.  Great  Republic  Ins. 
Co.,  50  Mo.  55;  Magruder  v.  Cole- 
ston,  4  Md.  349,  22  Aia..  Rep.  47. 

6*  Germania  Nat.  Bank,  etc.  v. 
Case,  99  U.  S.  628;  Peter  v.  Union 
Manufacturing  Co.,  56  Ohio  St. 
181. 

65  Burt  V.  Real  Estate  Exchange, 
175  Pa.  St.  619;  National,  etc.  Co. 
V.  Story,  etc.  Co.,  Ill  California 
531;  Anderson  v.  PMladelpMa  Co., 
Ill  U.  S.  479;  Bowden  v.  Johnson, 
107  U.  S.  251;  Welch  v.  Sargent, 
127  Cal.   72. 

6s  Stuart  V.  Hayden,  18  C.  C.  A. 
618,  72  B*ed.  402,  36  U.  S.  App. 
46g,  169  U.  S.  1. 

67  "A  man  of  straw,"  meaning 
either  a  fictitious  or  an  irrespon- 
sible party,  such  as  insolveiits, 
infants,  or  married  women.  Bow- 
den V.  Johnson,  107  U.  S.  251; 
Bowden  v.  Santos,  1  Hughes,  158; 
Provident  Savings  Inst.  v.  Jack- 
son Place  Skating  Rink,  52  Mo. 
557;  MoClaren  v.  Franciscus,  43 
Mo.  452;  Rider  v.  Morrison;  54 
Md.  429 ;  Central  Agricultural,  etc. 
Assn  V.  Alabama  Gold  Life  Ins. 
Co.,  70  Ala.  120;  Madison  v.  Fire- 
man's Ins.  Co.,  11  Rob.  (La.)  177; 
Marcy  v.  Clark,  17  Mass.  330; 
Nathan  v.  Whitlock,  9  Paige,  152; 
Payne  v.  Stewart,  33  Conn.  517; 
Dauchy  v.  Brown,  24  Vt.  197; 
Castleman  v.  Holmes,  4  J.  J. 
Marsh.  1;  Roman  v.  Fry  (1831), 


5  J.  J.  Marsh.  634;  West  Chester, 
etc.  R.  Co.  V.  Jackson,  28  Pa.  St. 
339;  Veiller  v.  Brown,  18  Hun, 
571;  Aultman's  Appeal  (1883),  98 
Pa.  St.  505;  "Transfer  of  Company 
Shares  to  Paupers,"  56  Law  Timies, 
67;  "Who  are  Chargeable  as  Stock- 
holders," (1879)  8  Cent.  L.  J.  182;; 
Arthur  v.  Midland  Ry.  Co.  (1857), 
3  Kay  &  J.  204;  Muskingum  Valley 
Turnpike  Co.  v.  Ward  (1844),  13 
Ohio,  120;  In  re  The  Companies' 
Act,  Cox's  Case,  4  De  Gex,  J.  & 
S.  53;  Pugh  &  Sharman's  Case, 
(1872),L.  R.  13Eq.  566.  Cf.Inre 
Provincial  Marine  Ins.  Co.,  Mait- 
land's  Case  (1869),  38  L.  J.  Ch. 
554;  Richardson's  Case,  L.  R.  19 
Eq.  588;  King's  Case,  L.  R.  6  Ch. 
196.  In  England,  however,  a  con- 
trary rule  prevails  with  respect 
to  transfers  to  infants  and  ir- 
responsible parties,  provided  only 
that  the  transfer  be  absolute,  with 
no  secret  trust  between  the  par- 
ties for  the  benefit  of  the  transfer- 
rer in  the  event  that  the  contem- 
plated insolvency  does  not  occur. 
In  re  Taurine  Co.,  25  Ch.  Div.  118; 
Chynoweth's  Case,  15  Ch.  Div.  13; 
King's  Case,  6  Ch.  Div.  196;  Wil- 
liam's Case,  1  Ch.  Div.  576;  Regina 
v.  Midland  Counties,  etc.  Ry.  Co., 
is  Ir.  Ch.  525.  And  in  Missouri 
under  Wag.  Mo.  St.'  p.  291,  §  13, 
providing  that  where  execution 
against  a  corporation  can  not  be 
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where  a  purchaser  of  shares  assuming  to  take  them  in  the  name 
of  an  infant,  had  the  certificates  made  to  a  fictitious  person,  the 
vendor  remained  hable."*  But  it  has  been  held  that  a  sale  of 
stock  in  a  national  bank  under  authority  conferred  by  the  terms 
of  a  pledge,  may  relieve  the  pledgee,  although  done  for  the  purpose 
of  avoiding  liability  under  the  National  Banking  Act.''^  And 
where  the  purchaser  of  shares,  for  the  purpose  of  escaping  liability, 
had  them  transferred  on  the  corporate  books  direct  from  the 
seller  to  an  irresponsible  person,  the  purchaser  was  held  to  be  the 
actual  owner,  and,  as  such,  liable  to  the  creditors  upon  the  in- 
solvency of  the  corporation.'"  Where,  in  good  faith,  a  stock- 
holder sold  his  stock  in  a  corporation  actually  insolvent,  though 
he  did  not  know  the  fact,  to  an  insolvent  person,  the  transferrer 
was  held  not  liable  to  the  corporate  creditorsJ"-  Where  the  cor- 
poration is  insolvent,  the  transferrer  can  not  escape  liability  as 
a  stockholder  by  transfer  to  an  irresponsible  person,  one  incapable 
of  responding  to  such  liability.  The  transferrer  remains  liable 
to  the  corporation  and  to  its  creditors  and  stockholders,  regardless 
of  what  was  his  intent  in  making  the  transfer,''^ 

D. 

LIABILITY  OF  THE  TRANSFERRF.R. 

§  377.  (a)  Transfer  to  the  corporation  itself. — When,  as  in 
England,  and  under  charters  and  statutes  in  some  American 
States,'"^  corporations  are  incompetent  to  acquire  shares  of  their 

satisfied  on  the  corporate  property,  to  Case  v.  Small,  4  Woods  78,  10 

It  may  be  levied  on  the  property  Fed.    722;    Anderson   v.   Philadel- 

of  the  stockholders  to  the  extent  phia,  etc.  Co.,  Ill  TJ.  S.  479 ;  Davis 

of  their  shares,  but  only  upon  an  v.  Stevens,  17  Blatchf.  259. 

order    from    the    court   in   which  '^1  Sykes   v.    HoUoway,    81    Fed. 

the  action  has  been  brought,  and  432;   Foster  v.  Row,  120  Mich.  1, 

upon  motion  after  notice  to  the  77^  Am.  St.  Rep.  565. 

stockholders,  it  is  held  that   the  ''-  Magruder  v.  Coleston,  44  Md. 

stockholders'      liability      depends  349,    22    Am.    Rep.    47;    Ward    v. 

upon  the  amount  of  shares  held  Joslin  (1900),  100  Fed.  Rep.  676; 

at  the  return  of  the  execution,  and  Welch    v.     Sargent     (1899),     127 

not   at   the   time   of   making   the  Cal.  72. 

motion.  Skrainka  v.  Allen  '(1883),  's  In   New  York  it  is   declared 

76  Mo.  384.  unlawful  for  any  railway  company 

68  In  re  Provincial  Marine  Ins.  formed  under  the  act  of  1850,  "to 

Co.,    Maitland's    Case    (1869),    38  use  any  of  its  funds  in  the  pur- 

L.  J.  Ch.  554.  chase  of  any  stock  in  its  own  or 

«!>  Magruder  v.   Colston,  44  Md.  in    any    other    corporation,"     (N. 

349.     Gf.  Anderson  v.  Philadelphia  Y.   Laws   of   1850,   ch.    140,    §    8) 

Warehouse  Co.,  Ill  U.  S.  479.  "except   so  far  as  the  same  may 
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own  stock,  a  stockholder  who  sells  his  shares  to  the  corporation 
itself/*  or  to  one  whom  he,  or  his  agent  making  the  sale,  knows 
to  be  acting  in  behalf  of  the  company,'^^  he  is  not  relieved  thereby 
from  his  liability  to  corporate  creditors.''  The  stockholder  is  not 
reheved  of  liability  to  creditors,  by  transfer  to  the  corporation  it- 


be  agreed  upon  In  its  articles 
of  association."  N.  Y.  Laws  of 
1881,  eh.  468,  §  12.  In  the 
absence  of  such  statutory  or 
charter  restrictions,  however,  it 
is  the  rule  in  nearly  all  the 
American  States,  with  the  excep- 
tion of  Kansas  probably  alone, 
where  the  English  rule  is  followed 
(German  Savings  Bank  v.  Wulfe- 
kuhler,  19  Kan.  60),  that  a  solvent 
corporation  may  buy  and  sell 
shares  of  its  own  stock,  receive 
them  in  payment  of  debts,  or  by 
way  of  pledge,  gift  or  bequest. 
State  Bank  v.  Fox,  3  Blatchf,  431. 
Lake  Superior  Iron  Co.  v.  Drexal, 
90  N.  Y.  87,  where  the  legality  of 
a  gift  to  a  corporation  of  shares 
of  its  own  stock  was  assumed; 
€ity  Bank  v.  Bruce,  17  N.  Y.  507; 
Robinson  v.  Beale,  26  Ga.  17; 
Hartridge  v.  Rockwell,  Charlt.  R. 
M.  260;  Dupre  v.  Boston,  etc.  Co., 
114  Mass.  37;  Leland  v.  Hay  den, 
102  Mass.  542;  Crease  v.  Babcock, 
51  Mass.  525,  557;  s.  c.  34  Am.  Dec. 
61;  Farmers',  etc.  Bank  v.  Cham- 
plain  Transp.  Co.,  18  Vt.  131,  139; 
s.  c.  16  Vt.  52;  s.  c.  43  Am.  Dec. 
491;  s.  c.  23  Vt.  185;  s.  c.  56  Am. 
Dec.  68;  Early  &  Lane's  Appeal, 
89  Pa.  St.  411;  Eby  v.  Guest,  94 
Pa.  St.  160;  Coleman  v.  Columbia 
Oil  Co.,  51  Pa.  St.  74;  State  v. 
Franklin  Bank,  10  Ohio  Rep.  91, 
■97;  Taylor  v.  Miama  Exporting 
Co.,  6  Ohio  Rep.  176;  s.  c.  5  Ohio 
Rep.  162;  s.  c.  22  Am.  Dec.  785;  Ri- 
vanna  Navigation  Co.  v.  Dawsons, 
3  Gratt.  19;  s.  c.  46  Am.  Dec.  383, 
where  it  was  held  that  a  corpora- 
tion may  receive  shares  of  its  own 
stock  by  bequest;  Clapp  v.  Peter- 
son, 104  111.  26;  Chicago,  etc.  R. 
Co.  V.  Town  of  Marseilles,  84  111. 
145;  Fraser  v.  Ritchie,  8  Bradw. 
S54;   Iowa  Lumber  Co.  v.  Foster, 


49  Iowa,  25.  But  see  Barton  v. 
Port  Jackson,  etc.  Plank  Road  Co., 
17  Barb.  397,  where  the  purchase 
was  held  to  be  against  public 
policy  and  ultra  vires;  Cappin  v. 
Greenlees,  38  Ohio  St.  275.  Cf. 
Thompson  on  Liability  of  Stock- 
holders, §§  234,  242. 

T*  Case  of  the  Reciprocity  Bank, 
(1860),  22  N.  Y.  9;  Currier  v. 
Lebanon  Slate  Co.  (1875),  56  N. 
H.  262;  Johnston  v.  Laflin  (1878), ' 
5  Dill.  65;  s.  c.  6  Central  Law 
Jour.  124;  s.  c.  (1880)  103  U.  S. 
800;  In  re  Vale  of  Neath  &  South 
Wales  Brewing  Co.,  "Walter's  Sec- 
ond Case  (1850),  3  De  G.  &  Sm. 
244;  Zulueta's  Claim  (1870),  L.  R. 

5  Ch.  444;  South  Eastern  Ry.  Co.'s 
Claim  (1872),  L.  R.  14  Eq.  10; 
In  re  Patent  Paper  Manuf.  Co. 
(1870),  L.  R.  5  Ch.  294. 

75 Richmond's  Case  (1849),  3 
De  G.  &  Sm.  96. 

76Daniell's  Case  (1856),  22 
Beav.  43;  Munt's  Case,  22  Beav. 
55;    Bennett's   Case,   5    De   G.   M. 

6  G.  284;  In  re  Vale  of  Neath  & 
South  Wales  Brewing  Co.,  Wal- 
ter's Second  Case  (1853),  3  De  G. 
&  Sm.  244;  Richmond's  Case 
(1849),  3  De  G.  &  Sm.  96;   "Who 

.are  Chargeable  as  Stockholders," 
(1879),  8  Cent.  L.  J.  182;  Lawe's 
Case  (1852),  1  De  G.,  M.  &  G.  421; 
In  re  Royal  British  Bank,  Nicols' 
Case  (1859),  3  De  G.  &  J.  387, 
433.  Of.  Johnston  V.  Laflin  (1878), 
5  Dill.  65;  s.  c.  Thompson  Na- 
tional Bank  Cases,  331;  s.  C. 
(1880),  103  U.  S.  800;  Crandall 
V.  Lincoln  (1884),  52  Conn.  73. 
Conversely,  if  neither  the  vendor, 
nor  his  agent,  knew  that  he  was 
selling  to  an  agent  of  the  com- 
pany, he  will  be  discharged  from 
his  liability.  Johnston  v.  Laflin 
(1880),  103  U.  S.  800;  Richmond's 


554 


SALE    AND   TEANSFBE   OF   STOCK. 


[§  378. 


self.'^    Transfer  to  a  non-resident,  if  in  good  faith,  will  relieve 
the  transferrer  from  liability  to  the  corporate  creditors." 

§  378.  (b)  Transfer  without  consent  of  the  transferee. — 
Transfer,  without  the  consent  of  the  transferee,  will  not  relieve 
the  transferrer  from  liability,  or  impose  it  upon  the  transferee, 
unless  he  has  notice  of  the  transfer  and  acquiesces  in  it.''  Even 
in  those  jurisdictions  where  a  corporation  has  general  power  to 
acquire  shares  of  its  own  stock,  it  can  not  be  exercised  at  such 
a  time  nor  in  such  a  manner  as  to  take  away  the  security  upon 
which  the  corporate  creditors  have  the  right  to  rely  for  the  pay- 
ment of  their  claims,*"  as,  for  example,  in  view  of,  or  after  in- 
solvency.'^ It  can  not  after  insolvency  be  compelled  to  register  a 
transfer  of  shares  which  it  has  contracted  to  take.*^  Although  the 
transaction  may  wear  the  appearance  of  a  cancellation  of  the  con- 
tract of  subscription,  the  courts  are  inclined,  whenever  the  cir- 
cumstances will  admit  it,  to  regard  it  as  a  sale,  for  the  purpose 
of  holding  the  stockholders  liable  f^  and  so  long  as  the  contract  of 
sale  remains  executory,  the  corporation  may  repudiate  it,**  and 
corporate  creditors  who  are  injured  thereby  may  have  the  transac- 
tion set  aside."" 


Case  (1849),  3  De  G.  &  Sm.  96; 
Hollwey's,  Case  (1849),  1  De  G. 
&  Sm.  777;  In  re  Royal  British 
Bank,  Nicols'  Case  (1859),  3  De 
G.  &  J.  387;  Grady's  Case  (1863), 
1  De  G.,  J.  &  S.  488;  Lane's  Case 
(1863),  1  De  G.,  J.  &  S.  504.  But 
see  Crandall  v.  Lincoln  (1854), 
52  Conn.  73;  s.  c.  52  Am.  Rep. 
560,  where  although  the  seller  did 
not  actually  know  that  the  pur- 
chaser was  acting  for  the  com- 
pany he  was  held  liable,  since  the 
circumstances  were  such  that  he 
might  have  known. 

7T  Johnston  v.  Laflin,  103  U.  S. 
SCO;  Harper  v.  Carroll,  66  Minn. 
487. 

78  Poster  V.  Row,  120  Mich.  1, 
77  Am.   St.  Rep.   565. 

's  Robinson  v.  Lane,  19  Ga.  337. 

80  Gillett  V.  Moody,  3  N.  Y.  479; 
Fraser  v.  Ritchie,  8  Bradw.  554. 

81  Crandall  v.  Lincoln  (1884), 
52  Conn.  73,  100;  s.  c.  52  Am.  Rep. 
560;  Currier  v.  Lebanon  Slate 
Co.,  56  N.  H.  262. 


82  Mitchell  V.  City  of  Glasgow 
Bank,  4  App.  Cas.  624. 

88  Duke's  Case,  1  Ch.  Div.  622; 
Teasdale's  Case,  L.  R.  9  Ch.  54; 
In  re  United  Service  Co;,  Hall's 
Case,  L.  R.  5  Ch.  707,  distinguish- 
ing Snell's  Case,  L.  R.  5  Ch.  22; 
Thomas'  Case,  L.  R.  13  Bq.  437; 
Morgan's  Case  (1849),  1  De  G.  & 
Sm.  750;  Bennett's  Case  (1854), 
5  De  G.,  M.  &  G.  284;  In  re  Patent 
Paper  Manuf.  Co.'  (1870),  L.  R. 
5  Ch.  294;  Nathan  v.  Whltlock 
(1841),  9  Paige,  152.      - 

siZulueta's  Claim,  L.  R.  5  Ch. 
444.  Cf.  Abeles  v.  Cochran,  22 
Kan.  405;  Great  Eastern  Ry.  Co. 
V.  Turner,  42  L.  J.  Ch.  83,  holding 
that  whfen  the  contract  has  been 
executed  the  stock  belongs  to  the 
corporation  and  does  not  pass  to 
the  vendor's  assignee  in  bank- 
ruptcy. 

85  Clapp  V.  Peterson,  104  111.  26; 
Peterson  v.  Illinois,  etc.  Co.,  6 
Bradw.  257.  In  Morgan  v.  Lewis 
(1888),  46  Ohio  St.  1,  however.  It 
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When  the  statute  prohibits  transfer. — The  New  York  statute 
prohibits  the  transfer  of  his  stock  by  a  stockholder  of  a  corpora- 
tion, insolvent  or  contemplating  insolvency.'" 

§  379-  (c)  Registration  when  necessary  to  relieve  the  trans- 
ferrer.— If  the  transfer  be  not  recorded  upon  the  corporate 
books,  when  so  required  by  the  charter  or  statute,  the  transferrer 
continues  liable  upon  his  subscription  both  to  the  corporation  and 
to  its  creditors.*'  No  contract  between  him  and  his  transferee  by 
which  the  latter  may  undertake  to  assume  this  liability,  will  de- 
prive the  corporation  or  its  creditors  of  the  right  to  look  to  him 
for  payment.**    And  it  does  not  avail  the  transferrer  that  he  has 


was  held  that  upon  the  trial  of  the 
action  to  enforce  the  statutory 
liability  of  stockholders,  a  de- 
fendant may  show  that  he  origin- 
ally became  a  stockholder  by  re- 
ceiving from  the  corporation  its 
stock  in  exchange  for  his  interest 
in  a  furnace;  that  the  furnace 
not  proving  as  profitable  as  had 
been  expected,  some  of  the  stock- 
holders were  dissatisfied  with  the 
purchase,  and  contentions  arose 
among  them;  that  defendant  was 
blamed  by  many  of  them  for  hav- 
ing induced  the  company  to  make 
the  purchase,  and  was  requested 
to  take  the  furnace  back  and 
transfer  to  the  company  the  stock 
he  had  received  for  it;  that  to 
settle  such  contention  and  dis- 
satisfaction he  complied  with  this 
request,  transferred  his  stock  to 
the  company  and  accepted  there- 
for a  deed  for  the  furnace. 

se  Sinclair  v.  Fuller,  9  App.  Div. 
■  (N.  Y.)  297. 

87  Shelllngton  v.  Howland,  53  N. 
Y.  371;  Rosevelt  v.  Brown,  11  N. 
Y.  148 ;  Worrall  v.  Judson,  5  Barb. 
210;  Kellogg  v.  Stockwell,  75  111. 
68;  Dane  v.  Young,  61  Me.  160; 
Sayles  v.  Blane,  19  L.  J.  Q.  B. 
19;  B.  c.  6  Eng.  Ry.  Cas.  79;  Lon- 
don, etc.  Ry.  Co.  v.  Fairclough, 
2  Man.  &  G.  674;  Midland,  etc.  Ry. 
Co.  V.  Gordon,  16  Mees.  &  W.  804; 
McEuen  v.  West  London,  etc.  Co. 
6   Ch.   655. 

88  Bell's  Appeal   (1887),  115  Pa. 


88.  A  mere  informal  ex  parte 
transfer  in  writing  of  shares  of 
a  corporation  by  the  original  sub- 
scriber, never  entered  or  appear- 
ing on  the  books  of  the  company, 
and  a  private  agreement  of  the 
transferee  that  the  subscriber 
shall  not  be  liable  for  anything 
due  on  the  shares,  is  not  such 
an  assignment  as  will  relieve  the 
original  subscriber  from  liability 
to  pay  the  amount  unpaid  on  the 
shares  so  transferred.  In  Rich- 
mond V.  Irons  (1887),  121  U.  S. 
27,  a  stockholder  in  a  national 
bank  sold  certain  stocks  several 
months  before  the  insolvency  of 
the  bank,  but  the  transfer  was  not 
made  on  the  books  till  the  date 
of  the  bank's  failure,  and  it  wds 
held  that  he  did  not  escape  his 
statutory  personal  liability  for 
debts  of  the  bank,  the  stock  being, 
by  Rev.  St.  U.  S.  §  5139,  transfer- 
able only  on  the  books  of  the 
bank.  So,  under  Civil  Code  Cal. 
§  322,  the  liability  of  an  owner  of 
stock  continues  until  a  transfer 
of  the  shares  once  held  by  him 
has  been  entered  upon  the  records 
of  the  corporation,  and  this 
whether'  the  stock  stood  on  the 
books  in  the  name  of  such  owner, 
or  in  the  name  of  some  other  per- 
son as  trustee,  without  disclosing 
the  Aame  of  the  true  owner.  Bor- 
land v.  Haven  (1889),  37  Fed. 
Rep.  394. 
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in  good  faith  attempted  to  have  the  transfer  registered,  if  in  fact 
it  has  not  been  done.^'  In  the  absence  of  statutory  or  charter  re- 
quirement that  the  transfer  of  shares  shall  be  made  on  the  books 
of  the  corporation,  such  registration  is  not  necessary  to  relieve 
the  transferrer  from  liability  or  to  impose  it  upon  the  transferee."" 
The  transfer  will  not  be  good  as  against  creditors,  and  relieve  the 
transferrer  from  liability  unless  it  is  registered,  if  the  charter  or 
statute  requires  it;  though  the  transfer  may  be  good  as  between 
the  parties  to  it,  without  registration."^  Where  the  stockholder, 
having  sold  his  stocl<,  delivers  to  the  secretary  or  other  proper 


S9  7JI  re  Bachman  (1875),  12 
Nat.  Bankr.  Reg.  223;  Johnston  v. 
Laflin,  5  Dill.  65;  Cartwell's  Case, 
L.  R.  9  Ch.-  691;  Heritage's  Case, 
L.  R.  9  Eq.  5;  Midland  Counties 
Ry.  Co.  V.  Gordon,  16  Mees.  &  W. 
804;  Ex  parte  Hall,  5  Ry.  &  Canal 
Cas.  624.  In  re  Anglo-Indian,  etc. 
Inst.,  Smith's  Case  (Bng.  Ct.  of 
App.  Dec.  11,  1889),  7  Ry.  &Corp. 
Ii.  J.  57,  holding  that  though  the 
company  was  in  default  in  not 
registering  the  transfer  on  the 
13th  of  November,  1883,  yet,  as  S. 
knew  in  February  of  their  failure, 
to  register,  and  did  not  take  legal 
steps  to  compel  registration,  he 
was  not,  owing  to  his  delay,  en- 
titled as  against  creditors  to  have 
the  transfer  registered  as  at  an 
earlier  date  than  the  31st  of  May, 
1884.  So,  in  a  suit  by  a  creditor 
of  an  insolvent  corporation  to  en- 
force the  stockholder's  statutory 
liability,  a  defendant  pleaded  that 
prior  to  the  insolvency,  he  sold, 
in  good  faith,  his  shares  to  an- 
other party,  who  was  solvent,  it 
appeared  that  the  vendor  caused 
an  entry  of  transfer  to  be  made 
by  the  secretary  of  the  company, 
in  a  book  then  present  at  the 
company's  office  other  than  the 
stock  book,  with  the  expectation 
that  it  would  be  entered  in  an- 
other book  then  at  the  residence 
of  the  secretary,  but  no  transfer 
was  made  in  the  stock  book  of  the 
company,  and  at  the  time  of  the 
accruing  of  the  debts  of  the  cor- 


poration and  at  the  time  of  the 
trial,  the  vendor  appeared,  by  the 
stock  book,  to  be  the  owner  of  the 
shares.  It  was  held  that  the 
entry  of  transfer  was  not  sufficient 
to  relieve  the  vendor  of  liability 
to  the  creditors  of  the  corporation, 
notwithstanding  the  fact  that  the 
sale  was  made  in  good  faith  and 
for  value,  and  that  the  vendor 
believed  he  had  done  all  that  was 
necessary  to  effect  a  transfer  of 
the  stock,  and  the  further  fact 
that  the  company  thereafter  treat- 
ed the  purchaser  as  the  owner  of 
the  stock  so  sold.  Harpold  v.  Sto- 
bart  (Ohio,  1889),  21  N.  E.  Rep. 
637.  Contra,  Bargate  v.  Short- 
ridge,  5  H.  L.  Cas.  297;  Evans  v. 
Smallcomb,  L.  R.  3  H.  L.  249; 
Hill's  Case,  L.  R.  4  Ch.  769,  note; 
Fufe's  Case,  L.  R.  4  Ch.  768;  s.  c. 
L.  R.  9  Eq.  589;  Ward  and  Garfit's 
Case,  L.  R.  4  Eq.  189;  Nation' j 
Case,  L.  R.  3  Eq.  99;  In  re  Lon- 
don, Hamburg  &  Continental  Ex- 
change Co.,  Ward's  Case,  L.  R. 
2  Eq.  226;  Ex  parte  Henderson, 
19  Beav.  107;  Shortrldge  v.  Bosan- 
quet,  16  Beav.  84,  overruling  s.  c. 
4  Ex.  699.  Cf.  White's  Case,  L. 
R.  3  Eq.  86. 

90  Sayles  v.  Bates,  15  R.  I.  342. 
Cutting  V.  Damerell,  88  N.  Y.  410. 

91  Powers  V.  Knapp,  71  Hun,  N. 
Y.  371,  158  N.  Y.  733;  Matteson  v. 
Dent,  176  U.  S.  521;  Parker  v. 
Carolina,  etc.  Bank,  53  S.,C.  583, 
69  Am.  St.  Rep.  888. 
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corporate  officer,  the  stock  certificate  with  power  of  attorney  to 
effect  the  transfer,  this  is  a  fifing  for  registration  and  sufficient 
to  end  the  transferrer's  liability,  whether  or  not  such  transfer  is 
actually  entered  in  the  corporate  books."^  In  any  case  of  pro- 
cedure by  the  creditor,  to  hold  the  stockholder  liable,  he  must  elect 
which  one  to  proceed  against,  the  transferrer  or  the  transferee. 
He  cannot  in  succession  or  otherwise  proceed  against  both."^ 
Where  the  statute  provides  that  stock  transfers  shall  be  made  only 
upon  the  corporate  books,  it  is  unnecessary,  in  order  to  hold  the 
estate  of  a  decedent  stockholder  liable  for  corporate  debts,  that 
the  shares  shall  be  transferred  on  the  corjjorate  books  to  the  exec- 
utor or  administrator."* 

§  380.  (d)  Transfers  to  infants  and  married  women  do  not  re- 
lieve the  transferrer. — To  relieve  the'  transferrer  from  liability, 
the  transferee  must  not  only  be  a  real  person,  but  must  be  legally 
competent  to  take  the  shares.  Upon  the  winding-up,  the  trans- 
ferrer must  be  able  to  show  that  at  some  time  or  other  there  was 
a  transferee  of  his  upon  the  register  who  could  be  made  liable  in 
respect  of  the  shares. '°  Accordingly,  transfers  to  the  corporation 
itself,'*  to  a  married  woman"''  or  to  infants,  do  not  discharge 
the  transferrer  from  liability  to  creditors  of  -the  company."*  A 
husband  may  transfer  his  shares  to  his  wife  if  she  is  capable,, 
under  the  statute,  of  being  a  stockholder,  and  he  will  not  remain 
liable  to  the  corporate  creditors.""  A  stockholder,  who  transfers 
to  an  infant,  will  remain  liable  to  creditors,  unless  the  infant  has, 
on  attaining  his  majority,  ratified  the  transfer.^  Thus,  where 
the  vendor  allowed  the  certificate  to  be  made  to  the  infant  son  of 

92  Barle  v.  Coyle,  38  C.  C.  A.  charge  her  transferrer.  Simmons 
228,  97  Fed.  410;  Whitney  v.  But-  v.  Dent  (1884),  16  Mo.  App.  288. 
ler,  118  U.  S.  655.  os Roman  v.  Fry  (1831),  5  J.  J. 

93  Yardley  v.  Wilgus,  56  Fed.  Marsh,  634;  Castleman  v.  Holmes 
965.  (1830),  4  J.  J.  Marsh,  1;  Capper's 

s^Gianella  v.  Bigelow,  96  "Wis.  Case  (1868),  L.  R.  3  Ch.  458;  Inre 

185.  Joint-Stoclc  Discount  Co.,  Mann's 

95 1«    re     Imperial     Mercantile  Case  (1867),  L.  R.  3  Ch.  459,  note; 

Credit  Assn.,  Curtis'  Case  (1868),  Weston's    Case    (1870),    L.    R.    5 

L.    R.    6    Eq.    455;     Reid's     Case  Ch.      614;       Richardson's       Case 

(1857),   24   Beav.   318.     Cf.  In  re  (1875),' L.  R.  19  Eq.  588;    "Who 

Joint-Stocli  Discount  Co.,  Mann's  are  Chargeable  as  Stockholders," 

Case  (1867),  L.  R.  3  Ch.  459,  note.  (1879),  8  Cent.  L.  J.  182. 

96  Vide  injra,  §  377.  so  Simmons  v.  Dent,  16  Mo.  App. 

97  Where,    however,    a    femme  288. 

covert  has  statutory    competency  1  Foster    v.    Lincoln    Executor, 

to  become  a  stockholder,  a  trans-       (C.  C,  A.)  470,  79  Fed.  170, 
fer  to  her  will  be  effective  to  dis- 
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his  vendee,  and  the  son  upon  attaining  majority  repudiated  the, 
stock,  the  vendor  was  made  liable  upon  it.^  And  a  father  trans- 
ferring shares  to  an  infant  son,  continues  liable  if  they  be  re- 
pudiated by  the  latter.'  It  is  immaterial  that  the  transferrer  to 
a  minor  was  entirely  innocent  of  a  fraudulent  intent  in  the  trans- 
action, and  i;iot  aware  that  the  shares  were  transferred  to  a  minor.* 
And  although  the  transferee  may  affirm  the  transaction  after  be- 
coming of  age,  the  liquidators  may  elect  to  enforce  the  claim 
against  the  transferrer.^  Even  a  broker  purchasing  for  an  infant, 
subjects  himself  to  the  claims  of  corporate  creditors.®  But  where 
shares  have  passed  through  several  hands,  the  ultimate  transferee 
is  liable  even  though  his  title  be  derived  through  an  infant.' 


LIABILITY  OF   THE   TRANSFEREE. 

§  381.  (a)  The  transferee' as  a  bona  fide  purchaser.  Overvalu- 
ation of  property. — It  is  a  general  rule  that  a  purchaser  of 
stock  standing  in  the  name  of  his  vendor  on  the  corporate  books, 
is  a  bona  fide  holder  against  the  equities  of  third  persons,  of  which 
he  had  no  notice.'  Accordingly,  when  shares  of  stock,  issued  as 
fully  paid,  have  been  transferred  by  the  original  subscriber  to  a 
purchaser  for  value  without  notice,  either  from  the  face  of  the 
certificate  or  otherwise,  that  they  have  been  in  fact  issued  for 
less  than  their  full  value,  the  transferee  can  not  be  held  liable 
thereon  either  to  the  company  or  to  its  creditors."     He  may  rely 

2  Hennessey's  Case  (1850),  3  De  (1887),  85  Tenn.  683;  s.  c.  4  Am. 
G.  &  Sm,.  191.  Ace.  Maitland's  St.  Rep.  786;  West  Nashville  Pla- 
Case    (1869),   38  L.  J.  Ch.  554.  ning  Mill   Co.   v.   Nashville    Sav- 

3  Litchfield's  Case  (1850),  3  De  ings  Bank  (1867),  86  Tenn.  252; 
G.    &    Sm.     141;     Weston's     Case  s.  c.  6  Am.  St.  Rep.  835. 

(1870),     L.    R.    5    Ch.    614.    Cf.  0  Young  v.  Erie  Iron  Co.  (1887), 

Roman  v.    Fry    (1831),     5    J.   J.  65  Mich.  Ill;  Erskine  v.  Loewen- 

Marsh,  634.  stein    (1885),   82   Mo.   301;     West 

4  Weston's  Case  (1870),  L.  R.  5  Nashville,  etc.  Co.  v.  Nashville 
Ch.   614.  Savings     Bank,     86     Tenn.     252; 

0  Symon's  Case   (1870),  L.  R.  9  Steacy  v.  Little  Rock,  etc.  R.  Co., 

Bq.  363.  5  Dill.  348;  Brant  v.  Ehlen  (1883), 

6  Ruchizky  v.  De  Haven  (1881),  59  Md.  1.    In  Wintringham  v.  Ro- 

97  Pa.  St.  202;   In  re  Joint-Stock  senthal    (1882),    25   Hun,   580,   A. 

Discount  Co.,  Mann's  Case  (1867),  transferred  to  B.,  for  an  old  debt, 

L.  R.  3  Ch.  459,  note.  shares   of  bank   stock,    on  which 

fGooch's  Case   (1872),-  L.  R.  8  no  payment  had  been  made,,  al- 

Ch.  266.  though  B.  supposed  the  shares  to 

8  Caulklns      v.      Gaslight      Co.  have   been   paid   up.    Aft'erwards 
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upon  statements  in  the  certificate  itself,^"  or  upon  the  books  of 
the  company,^^  or  even,  it  is  held,  upon  the  fact  that  the  certificate 
is  "in  customary  form"  and  offered  Tor  sale  in  open  market,^^  as 
evidence' that  it  has  been  fully  paid."  He  is  not  bound  to  suspect 
fraud  when  everything  seems  fair.**  And  although  the  customary 
form  has  not  been  followed,  yet  if  the  form  and  contents  of  the 
certificate  of  stock  be  not  prescribed  by  the  charter  or  by-laws 
of  the  company,  and  they  contain  no  requirement  that  it  be  signed 
by  designated  officers  of  the  corporation,  or  be  issued  with  certain 
formalities,  the  fact  that  the  issue  was  not  made  in  accordance 
with  the  method  usually  employed,  will  not  affect  the  purchaser 
with  notice  of  its  illegality.^'  When,  however,  formalities  of  this 
kind  are  required  by  the  'charter,  the  purchaser  is  then  affected 


A.  paid  forty  per  cent,  upon  the 
shares  as  calls  were  made,  and  B. 
received  dividends.  The  bank  be- 
came insolvent  and  a  receiver  was 
appointed  who  sued  B.  to  recover 
the  balance  of  A.'s  subscription, 
and  it  was  held  that  the  action 
could  not  be  maintained.  Water- 
house  V.  Jamieson,  L.  R.  2  H.  L. 
29;  Burkinshaw  v.  Nichols,  L.  R. 
3  App.  Cas.  1004;  Douglass  v.  Ire- 
land, 73  N.  Y.  100;  Boynton  v. 
Andrews,  64  N.  Y.  93;  Boynton  v. 
Hatch,  47  N.  Y.  225;  Schenck  v. 
Andrews,  57  N.  Y.  134;  Phelan 
V.  Hazard  (1878),  5  Dill.  45;  Smith 
V.  North  American,  etc.  Co.,  1  Nev. 
423;  Goodrich  v.  Reynolds,  31  111. 
490;  Spencer  v.  Iowa  Valley,  etc. 
Co.,  ,36  Iowa,  407,  411;  "Liability 
of  Holders  of  Nominally  Paid-up 
Stock,"  by  B.  F.  Rex,  19  Cent.  L,.  J. 
465.  But  in  Cover  v.  Manaway 
(1886),  115  Pa.  St.  338;  s.  c.  2 
Am.  St.  Rep.  552,  it  was  held  that 
the  obligation  to  make  good  un- 
paid stock  when  the  necessities,  of 
creditors  require  it,  is  a  charge  on 
stock  and  passes  with  it  to  trans- 
ferees. 

10  Young  v.  Erie  Iron  Co. 
(1887),  65  Mich.  Ill;  Foreman  v.- 
Bigelow,  4  Cliff.  508;  Wintring- 
ham  v.  Rosenthal,  25  Hun,  580; 
Jackson  v.  Sligo,  etc.  Co.,  1  Lea, 
210;  Hubbell  v.  Meigs,  50  N.  Y. 
480,  489;  Protection  Life  Ins.  Co. 


v.  Osgood,  93  111.  69.  Of.  Crick- 
mer's  Case,  L.  R.  10  Ch.  App.  614. 
But  see  Mann  v.  Currie,  2'  Barb. 
294;  Tasker  v.  Wallace,  6  Daly, 
364,  374,  obiter. 

11  Erskine  v.  Loewenstein 
(1882),  11  Mo.  App.  595;  s.  c.  82 
Mo.  301. 

12  Johnson  v.  Sullivan,  15  Mo. 
App.  55;  Foreman  v.  Bigelow,  4 
Cliff.  508;  Keystone  Bridge  Co.  v. 
McCheney,  8  Mo.,  App.  496;  Ers- 
kine V.  Loewenstein,  82  Mo.  301. 

13  In  Brant  v.  Ehlen  (1883),  59 
Md.  1,  it  was  said  that  any  other 
doctrine  would  virtually  destroy 
the  transferable  nature  of  such  se- 
curities and  paralyze  all  the  deal- 
ings of  the  Stock  Exchange.  But 
see  Myers  v.  Seeley,  10  Nat. 
Bankr.  Reg.  411,  where  it  is  held 
that  the  assignee  of  shares  can 
stand  upon  no  firmer  ground 
than  the  assignor;  that  although 
relying  upon  the  representations 
of  the  latter  and  of  the  corporate 
officers  that  the  stock  was  fully 
paid,  he  will  as  against  creditors 
of  the  company  be  liable  for  the 
amount  remaining  unpaid. 

"Brant  v.  Ehlen  (1883),  59  Md. 
1;  Burkinshaw  v.  Nichols,  L.  R. 
3  App.  Cas.  1004,  1017. 

15  Tome  V.  Parkersburg,  etc.  R. 
Co.,  39  Md.  36;  New  York,  etc.  R. 
Co.  V.  Schuyler,  34  N.  Y,'30. 
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with  knowledge  of  them.^°  Accordingly  a  creditor's  bill  in  equity 
to  subject  to  liability,  holders  of  stock,  which  is  nominally  paid  up, 
but  on  which  nothing  has  really  been  paid,  must  allege  that  they 
took  with  notice  of  that  fact.^^  When  it  is  deemed  necessary  to 
tne  protection  of  the  purchaser  that  there  should  be  an  official 
representation  upon  the  face  of  the  certificate,  or  on  the  corporate 
records,  that  the  stock  has  been  paid  in  full,  it  is  only  a  representa- 
tion that  the  full  payment  has  actually  been  made,  that  will  save 
him.  No  agreement  on  the  part  of  the  corporation  not  to  require 
further  payment,^^  no  writing  of  such  words  as  "non-assessable" 
across  the  certificate  of  stock,  is  equivalent  to  a  recital  contained 
thereon  that  it  has  been  fully  paid.^°  If  a  subscriber  to  whom 
shares  have  been  allotted  transfers  them  to  a  bona  fide  purchaser 
before  the  certificate  of  stock  has  been  issued,  and  the  certificate 
is  then  issued  directly  to  the  transferee,  the  latter  does  not  thereby 
become  the  original  talcer  of  the  stock  so  as  to  lose  his  equities 
as  a  bona  fide  purchaser  without  notice,  and,  accordingly,  is  not 
liable  to  corporate  creditors  if  the  shares,  issued  as  full-paid  stock, 
were  in  fact  issued  below  par,  or  for  property  taken  at  an  over- 
valuation.^" A  transferee  of  stock  is  not  liable  either  to  the  cor- 
poration or- to  its  creditors  until  he  has  accepted  the  stock^^  and 

16  Holbrook  v.  Fauquier,  etc.  become  members  shall  subscribe. 
Turnpike  Co.,  3  Cranch,  425.  Cf.  But  see  Weinman  v.  Wilkinsburg 
Wright's  Appeal,  99  Pa.  St.  425.  &  B.  L.  P.  Ry.  Co.  (1888),  118  Pa. 

17  Cleveland  Rolling  Mill  Co.  v.  St.  192,  where  the  evidence 
Texas,  etc.  Ry.  Co.,  27  Fed.  Rep.  showed  that  defendant's  partner 
250.  had   subscribed   to   a   number   of 

18  Upton  V.  Tribilcock,  91  TJ.  S.  shares,  acted  as  director,  and  had 
45;  Webster  v.  Upton,  91  U.  S.  65.  taken  defendant  to  a  meeting  of 

19  Upton  V.  Bumham,  3  Biss.  the  board  of  directors,  to  be  sub- 
431.  stituted    as    a    subscriber    in    his 

20  Young  V.  Erie  Iron  Co.  (1887)-,  stead,  and  to  take  his  place  in  the 
65  Mich.  Ill,  citing  Sanger  v.  Up-  board;  that  defendant  subse- 
ton,  91  U.  S.  56,  60;  Steacy  v.  Lit-  quently  acted  as  director,  attended 
tie  Rock,  etc.  R.  Co.,  5  Dill.  348,  meetings,  and  voted  for  calls  on 
373-377.  See,  also,  Carling's  Case,  the  stock.  Defendant  denied  his 
1  Ch.  Div.  115.  Contra,  In  re  Vul-  liability  because  he  had  made  no 
can  Iron  Works,  L.  T.  1885,  p.  61;  formal  undertaking,  and  the  trans- 
Rowland's  Case,  42  L.  T.  (N.  S.)  fer  had  not  been  entered  upon  the 
785;  Potter's  Appeal,  Wk.  Notes,  books  of  the  company.  But  it  was 
1878,  p.  81.  And  in  Shickle  v.  held  that  in  as  much  as  the  trans- 
Watts  (1888),  94  Mo.  410,  it  is  action  was  not  a  sale  but  a  mere 
held  that  the  holder  of  unpaid  substitution,  the  defendant  was 
stock  in  an  insolvent  corporation  liable. 

is  liable  whether  he  was  a  sub-  21  Cover  v.  Manaway  (1886),  15 

scriber  or  not,  though  the  charter  Pa.  St.  338;  s.  c.  2  Am.  St.  Rep.^ 
prescribes  that  persons  wishing  to      552;  Tripp  v.  Appleman,  35  Fed. 
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has  been  recognized  by  the  corporation  as  the  holder  of  the 
'  shares.^^  But  an  unregistered  transferee  may  become  liable  as  a 
stockholder,  by  an  express  or  implied  waiver  of  the  formalities  of 
registration.^'  The  transferee  of  an  agent  can  not 'avoid  liability 
by  denying  the  agent's  authority.^*  A  purchaser  with  full  notice 
of  stock  issued  to  a  director  without  authority  as  compensation 
for  service,  is  not  a  bona  Ude  purchaser  and  can  not  compel  the 
corporation  to  transfer  the  stock  to  him.^®  But  when  the  corpora- 
tion has  incurred  a  liability  for  an  overvaluation  of  property  re- 
ceived by  it  from  original  subscribers  in  paynient  of  their  sub- 
scriptions, the  fact  that  original  certificates  are  issued  to  bona  Ude 
purchasers  of  stock  from  the  subscribers,  does  not  render  them 
liable  to  the  corporate  creditors.^"  Neither  the  corporation  nor 
the  real  owner  of  stock,  can  compel  the  surrender  of  a  new  cer- 
tificate by  one  who  has  purchased  it  in  good  faith.^^ 

§  382.  (b)  Liability  of  pledgees. — A  pledgee  of  shares  in  a 
National  bank  taking  the  security  for  his  own  benefit,  but  in  the 
name  of  an  irresponsible  non-stockholding  trustee,  was  held  to 
incur  no  liability  to  creditors,  the  transaction,  although  for  the 
purpose  of  avoiding  such  liability  as  stockholder,  being  in  good 
faith,  and  without  any  fraudulent  intent.^*  A  pledgee  is  not 
liable  as  a  stockholder  to  corporate  creditors,  for  balance  due  on 
the  stock,  when  he  does  not  appear  on  the  corporate  books  as  a 
stockholder,  or  if  the  corporate  records  show  that  he  holds  the 
stock  merely  as  collateral  security.^'  "It  has  never,  to  our  know- 
Rep.  19,  where  It  was  held  that  26  Young  v.  Erie  Iron  Co. 
the  blotter  of  the  company's  treas-  (1887),  6.5  Mich.  Ill,  citing  Sanger 
urer  and  the  stubs  of  his  check  v.  Upton,  91  V.  S.  56,  60;  Steacy 
book,  containing  entries  to  the  ef-  v.  Little  Rock,  etc.  R.  Co.,  5  Dill, 
feet   that   the   assignee   had   paid      348,  373-377. 

calls  on  the  shares,  were  not  ad-  27  Machinists'  National  Bank  v. 

missible   to   prove   an   acceptance      Field,  126  Mass.  345;  In  re  Bahia, 
of  the  transfer,  the  defendant  be-      etc.  Ry.  Co.,  L.  R.  3  Q.  B.  584. 
ing  a  stranger  to  the  corporation.  28  Wilson  v.  Merchants,'  etc.  Co., 

22  Bell's  Appeal  (1887),  115  Pa.  39  C.  C.  A.  231,  98  Fed.  688;  An- 
88;  Williams  v.  Hanna,  40  Ind.  derson  v.  Philadelphia,  etc.  Co., 
535;  Midland  Counties  Ry.  Co.  v.  Ill  U.  S.  479;  National  Park  Bank 
Gordon,  16  Mees.  &  W.  804.  v.  Harmon,  25  C.  C.  A.  214,  79  Fed. 

23  Upton    V.    Burnham,    3    Biss.       89i 

431;  Isham  v.  Buckingham,  49  N.  29  Union  Savings  Assn.  v.  Sellg- 

Y.  216;  Bernard's  Case,  5  De  G.  &  man,  92  Mo.  635,  1  Am.  St.  Rep. 

Sm.  283.  776;  Pauly  v.  State  Loan,  etc.  Co., 

24  Wakefield  V.  Fargo  (1882),  90  7  C.  C.  A.  422,  58  Fed.  666,  15 
N.  Y.  213.  U.  S.  App.  259,  165  U.  S.  606;  An- 

25  Grafner  v.  Pittsburg,  etc.  Co.  derson  v.  Philadelphia,  etc.  Co., 
(Pa.  1903),  56  Atl.  426.  Ill  U.  S.  479. 
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ledge,  been  held  that  a  mere  pledgee  of  stock  is  <:hargeable 
where  he  is  not  registered  as  owner."'"  One  who  appears  as  a 
stockholder  on  the  corporation  books,  although  he  may  hold  the 
stock  only  as  collateral  security,  is  liable  as  a  stockholder  to  cor- 
porate creditors;'^  and  this  is  also  the  rule  of  National  banks. '^ 
He  so  remains  liable,  notwithstanding  payment  of  the  debt  for 
which  the  stock  was  pledged,  if  the  corporate  books  show  no 
retransfer  of  the  stock.''  A  person  holding  stock  as  pledgee  is 
under  no  obligation  to  pay  calls  thereon,  although  upon  failure  of 
payment  the  shares  be  subject  to  forfeiture.'*  But  it  is  thoroughly 
established  that  one  to  whom  stock  has  been  transferred  in  pledge 
or  as  collateral  security  for  money  lent,  and  who  appears  on  the 
books  of  the  company  as  the  owner  of  the  stock,  is  liable  as  a 
stockholder  for  the  benefit  of  creditors.'^  For  this  several  reasons 
are  given.  One  is  that  he  is  estopped  from  denying  his  liability 
by  voluntarily  holding  himself  out  to  the  public  as  the  owner  of 
the  stock,  and  his  denial  of  ownership  is  inconsistent  with  the 


30  Chief  Justice  Waits  in  Ander- 
son V.  Philadelphia  Warehouse  Co., 
Ill  TJ.  S.  479. 

31  First  Nat.  Bank,  etc.  v.  Hing- 
ham  Mfg.  Co.,  127  Mass.  563;  Ault- 
man's  Appeal,  98  Pa.  St.  905;  Chat- 
ham Bank  v.  Brohston,  99  Ga.  801. 

32  Germania  Nat.  Bank,  etc.  v. 
Case,  99  TJ.  S.  628;  Anderson  v. 
Philadelphia,  etc.  Co.,  Ill  XJ.  S. 
497. 

33  Johnson  v.  Summerville,  etc. 
Co.,  15  Gray  (Mass.),  216;  Erskine 
V.  Loewenstein,  82  Mo.  301. 

34  Southwestern  R.  Co.,  t.  Doug- 
las, 2  Spear  (S.  C),  329;  Newry, 
etc.  R.  Co.  V.  Moss,  14  Beav.  64. 

35  National  Bank  v.  Case  (1878), 
99  v.  S.  628;  Pullman  v.  Upton 
(1877),  96  V.  S.  328;  Sleeper  v. 
Goodwin  (1887),  67  Wis.  579; 
Moore  v.  Jones  (1877),  3  Woods, 
.53;  Adderley  v.  Storm  (1844),  6 
Hill,  624;  Crease  v.  Bahcock 
(1846),  10  Mete.  525;  Holyoke 
Bank  v.  Burnham  (1853),  11  Cush. 
183;  Johnson  v.  Somerville  Dye- 
ing, etc.  Co.  (1860),  15  Gray,  216; 
Melvin  v.  Lamar  Ins.  Co.  (1875), 
80  111.  446;  Rosevelt  v.  Brown 
(1854),   11  N.  Y.  148;   In  re  Em- 


pire Bank  (1858),  18  N.  Y.  199; 
Grew  V.  Breed  (1846),  10  Mete. 
569;  Aultman's  Appeal  (1882),  98 
Pa.  St.  505,  516,  the  court  saying: 
"Most  especially  is  this  just  and 
right  as  to  creditors  who  trust  to 
his  [the  transferee's]  name,  and 
have  no  notice  of  the  secret  trust 
upon  which  the  stock  is  held;" 
Price  &  Brown's  Case  (1870),  L.  R. 
5  Ch.  294;  Royal  Bank  of  India's 
Case  (1868),  L.  R.  7  Bq.  91;  s.  c. 
(1869)  L.  R.  4  Ch.  252;  Weikers- 
heim's  Case  (1873),  L.  R.  8  Ch. 
831;  Haynes  v.  Palmer  (1858),  13 
La.  Ann.  240;  Magruder  v.  Colston 
(1875),  44  Md.  349;  Wheelock  v. 
Kost  (1875),  77  111.  296;  Hall  v." 
Walker  (1871),  31  Iowa,  344; 
Barre  National  Bank  v.  Hingham 
Manuf.  Co.  (1879),  127  Mass.  563. 
Of.  Dickenson  v.  Central  National 
Bank  (1880),  129  Mass.  279;  s.  c. 
37  Am.  Rep.  351;  Richardson  v. 
Abendroth  (1864),  43  Barb.  162; 
Koons  v.  First  National  Bank  of 
Jeftersonville  (1883),  89  Ind.  178. 
But  see  Anderson,  Receiver,  v. 
Philadelphia  Warehouse  Co.,  Ill 
U.  S.  479,  and  Henkle  v.  Salem 
Manuf.  Co.  (1883),  39  Ohio  St.  547. 


§  383.]  SALE   AND   TEANSFER   OF   STOCK.  563 

representations  he  has  made;  another  is  that  by  taking  the  legal 
title  he  has  released  the  former  owner ;  and  a  third  is,  that,  after 
having  taken  the  apparent  ownership,  and  thus  become  entitled 
to  receive  dividends,  vote  at  elections,  aad  enjoy  all  the  privileges 
of  ownership,  it  would  be  inequitable  to  allow  him  to  refuse  the 
responsibilities  of  a  stockholder.^''  The  pledgee  continues  liable, 
even  after  payment  of  the  debt  secured  by  the  shares,  so  long 
r,s  they  remain  registered  in  his  name.^^  In  New  York,  under 
the  General  Manufacturing  Act  of  1848  and  the  General  Railroad 
Act  of  1850,  the  pledgee  of  shares  is  relieved  from  liability  to 
corporate  creditors  f^  and  in  Maryland  he  enjoys  a  similar  ex- 
c  mption."^  In  Massachusetts  he  is  liable  only  when  the  certificate 
fails  to  show  that  he  holds  as  pledgee.^"  In  Missouri  it  is  held 
that  one  does  not  become- a  stockholder  by  issuing  to  him  stock 
as  collateral  security;  that  to  make  him  answerable  as  a  stock- 
holder to  creditors  he  must  be  a  stockholder  as  between  himself 
and  the  corporation;*^  and  that  voting  as  ,a  stockholder  at  an 
election  will  not  estop  the  voter  from  showing  that  he  was  not 
actually  a  stockholder.*^  And  this  has  been  determined'  to  be  the 
law  of  that  State  even  where  shares  were  issued  directly  to  a 
pledgee  to  secure  moneys  lent  by  him  to  the  company.*^ 

§  383.  (c)  Of  the  estate  of  a  bankrupt.— The  liability  of  a 
stockholder  for  the  unpaid  balance  of  a  subscription,  is  a  "prov- 
able" debt  against  his  estate  within  the  meaning  of  the  federal 
Bankruptcy  Act,**  even  though  no  call  has  been  made  by  the 

36  National  Bank  v.  Case  (1878),  «  Union  Savings  Assn.  v.  Selig- 
99  IT.  S.  628,  631.                                     man   (1887),  92  Mo.  635;    s.   c.  1 

37  Bowdell   V.   Farmers'   &  Mer-      Am.  St.  Rep.  776. 

chants'    National   Bank    of   Balti-  *2  Union  Savings  Assn.  v.  Selig- 

more   (1877),  25  Nat.  Bank.  Reg.  man    (1887),  92  Mo.  635;    s.  c.  1 

405.  Am.  St.  Rep.  776. 

38  N.  Y.  Laws  of  1848,  ch.  40,  «  Burgess  v.  Seligman  (1882), 
§  16;  N.  Y.  Laws  of  1850,  ch.  140,  107  U.  S.  20.  The  contrary  was 
I  11;  McMahon  v.  Macy  (1872),  51  held  by  the  state  court  in  Gris- 
N.  Y.  155.  OA  Guest  V.  "Worcester,  wold  v.  Seligman  (1880),  72  Mo! 
etc.  Ry.  Co.,  L.  R.  4  C.  P.  9;  Stover  110.  Cf.  Melvin  v.  Lamar  Ins.  Co. 
V.  Flack  (1864),  30  N.  Y.  64;  s.  c.  (1875),  80  111.  446;  Wheelock  v. 
41  Barb.  162;  Case  of  Reciprocity  Kost,  77  111.  298;  Chapman's,  etc. 
Bank  (1860),  22  N.  Y.  9,  17.  Case,  L.  R.  3  Bq.  365;  In  re  An- 
sa Matthews   V.    Albert,    24   Md.  glesea  Colliery  Co.,   L.   R.    2   Eq. 

527.  379;  In  re  International  Contract 

40  Barre  National  Bank  v.  Hlng-      Co.,  Ind's  Case,  L.  R.  7  Ch.  485. 
ham  Manuf.  Co.  (1879),  127  Mass.  aV.  S.  Rev.  Stat.,  §  5067. 

563;    Davis  v.   Essex  Baptist   So- 
ciety (1877),  44  Conn.  582. 
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corporation.*^  Every  subscriber  when  he  makes  his  subscription 
agrees  to  take  and  pay  for  his  shares.  The  directors  have  no 
authority  as  against  creditors  to  release  him  from  the  obliga- 
tions ;*°  and  conditions  in  the  contract  of  subscription  are  un- 
availing after  the  superior  equities  of  creditors  have  intervened.*'' 
The  fact  that  the  balance  due  may  have  been  payable  on  calls  by 
the  company,  does  not  destroy  the  absolute  character  of  the  ob- 
ligation ;  although  solvendum  in  fufuro,  it  is  none  the  less  debitum 
in  praesenti^^  Here  then,  is  an  absolute  promise  to  pay  whenever 
called;  that  is  to  say,  a  demand  existing,  the  accrual  of  the  cause 
of  action  thereon  dependent  upon  a  contingency;  and  as  such  it 
is  provable  in  bankruptcy.*"  If  the  corporate  creditors,  or  their 
representatives,  the  assignee  of  the  company,  fail  to  enforce  the 
demand  against  the  bankrupt's  estate  prior  to  his  discharge,  he 
can  not  be  held  liable  thereon  at  any  subsequent  time.""    The  fact 


45  Glenn  v.  Abell  (U.  S.  Girc.  Ct. 
1888),  6  Ry.  &  Corp.  L.  J.  230; 
Samainego  v.  Stiles  (Ariz.  1889), 
20  Pac.  Rep.  607.  A  complaint  in 
the  nature  of  a  creditor's  bill,  by 
a  judgment  creditor  of  a  corpora- 
tion against  the  assignee  for  the 
benefit  of  creditors  of  a  stock- 
holder, which  sets  out  judgments 
in  favor  of  plaintiff  recovered 
against  the  corporation  while  the 
subscriptions  of  defendant's  as- 
signor were  unpaid,  and  alleges 
that  executions  were  Issued  there- 
on and  returned  nulla  tonw,  suflS- 
ciently  shows  an  indebtedness  of 
the  corporation  to  plaintiff  to  en- 
title him  to  maintain  his  action 
against  defendant.  Samainego  v. 
Stiles  (1889),  20  Pac.  Rep.  607. 

46  Sanger  v.  Upton,  91  TJ.  S.  60; 
Sagory  v.  Dubois,  3  Sandf.  Ch. 
501;  Upton  v.  Tribilcock,  91 
U.  S.  48. 

47  Sawyer  v.  Hoag,  17  Wall. 
628;  Curran  v.  Arkansas,  15  How. 
307. 

48  Glenn  v.  Abell  (1888),  6  Ry. 
&  Corp.  L.  J.  230,  39  Fed.  10. 

49  French  v.  Morse,  2  Gray,  111. 
In  Glenn  v.  Abell  (1888),  6  Ry.  & 
Corp.  L.  J.  230,  the  court  said: 
"Let  us  assume  that  a  call  was 
necessary  before  payment  could  be 
required;    that    such    call    might 


never  have  been  made,  either 
through  neglect  of  the  corpora- 
tion, its  assignee,  or  its  creditors; 
that  thus  the  remainder  of  the 
subscription  was  'payable  upon  an 
event  which  might  never  have  oc- 
curred'— yet  the  contract  of  sub- 
scription and  the  liability  of  the 
defendant  to  pay  were  in  full 
force  when  the  petition  of  bank- 
ruptcy was  filed.  The  sum  for 
which  he  could  be  made  liable 
was  certain  in  amount — $80  per 
share.  In  the  language  of  Waite, 
C.  J.,  In  Wolf  v.  Stix,  99  U.  S.  1, 
this  clearly  is  such  a  case  as  was 
provided  for  in  section  5068,  Rev. 
St.,  and  the  debt  was  provable  in 
bankruptcy.  See,  also,  Parbury's 
Case,  64  Bng.  Ch.  87." 

BO  Glenn  v.  Abell  (1888),  6  Ry. 
&  Corp.  L.  J.  230;  U.  S.  Rev.  Stat., 
§  5119.  The  state  courts  are  in 
conflict  with  the  federal  in  this 
regard,  holding  generally  that  a 
demand  for  an  unpaid  subscrip- 
tion to  stock  payable  upon  call  is 
not  provable  against  the  bankrupt 
subscriber's  estate  and  hence  that 
it  may  be  enforced  against  him 
after  his  discharge.  Sayre  v. 
Glenn  (1889),  87  Ala.  630;  Glenn 
v.  Howard  (1886),  65  Md.  40.  Cf. 
Glenn  v.  Semple,  80  Ala.  159. 
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that  his  assignment  was  not  recorded  on  the  books  of  the  company, 
does  not  impair  the  effect  of  his  discharge.^^  The  assignee  of  the 
shareholder  is  not  personally  liable;  to  corporate  creditors,  nor 
need  he  accept  shares  which  may  prove  a  burden  rather  than  an 
asset.^^  The  bankrupt  is  not  personally  liable,  although  he  may 
have  attended  the  corporate  meetings  and  acted  as  a  stodtholder.^' 
§  384.  (d)  Of  estates  of  decedents. — ^Unless  the  shares  of  a 
deceased  stockholder  have  been  bequeathed  and  accepted  by  a 
legatee,"*  the  estate  continues  liable  thereon  to  creditors  of  the 
corporation  until  final  distribution  and  settlement,"'  whether  the 


siSayles  v.  Bates  (1886),  15 
R.  I.  342. 

BzAmory  v.  Lawrence,  3  Cliff. 
623;  Rugeley  &  Harrison  v.  Robin- 
son, 19  Ala.  404;  Streeter  v.  Sum- 
ner, 31  N.  H.  542;  South  Stafford- 
shire Ry.  Co.  V.  Bumside,  3  Exch 
129;  Ex  parte  Davis,  3  Ch.  Div. 
463;  Furdoonjees'  Case,  3  Ch.  Div. 
268.  In  American  File  Co.  v.  Gar- 
rett, 110  U.  S.  288,  B.,  a  stock- 
holder in  a  corporation,  pledged 
bonds  of  the  corporation  to  C.  to 
secure  a  debt.  B.  became  bank- 
rupt. The  assignee  in  bankruptcy 
demanded  the  bonds,  but  finally 
withdrew  his  demand,  C.  agreeing 
to  prefer  no  further  claim  against 
the  estate  in  bankruptcy,  and  to 
indemnify  the  estate  against  any 
claim  that  might  be  asserted 
against  it  to  enforce  B.'s  individ- 
ual liability  as  a  stockholder,  and 
it  was  held  that/the  estate  in  bank- 
ruptcy incurred  no  such  liability, 
the  assignee  not  having  accepted 
the  stock,  and  that  therefore 
stockholders  against  whom  C. 
sought  to  enforce  an  individual 
liability  upon  the  bonds  could 
avail  themselves  of  no  defense  by 
virtue  of  the  transaction  between 
C.  and  B.'s  assignee  in  bankruptcy. 

B3  American  File  Co.  v.  Garrett, 
110  XJ.  S.  288;  Gray  v.  Coffin,  9 
Gush.  (Mass.)  192. 

04  In  which  case  the  legatee  be- 
comes answerable.    Tide  §  385. 

65  Marks  v.  Hardy  (1886),  86 
Mo.  232;  Lewis  v.  Glenn  (1888), 
84  Va.  947;   In  re  North  of  Eng- 


land Banking  Co.,  Thomas'  Case 
(1849),  1  De  G.  &  Sm.  579;  Baird's 
Case  (1870),  L.  R.  5  Ch.  725; 
Buchan's  Case  (1879),  L.  R.  4  App. 
Cas.  549;  Hoare's  Case  (1862),  2 
John.  &  H.  229.  It  is  provided  by 
Mo.  Rev.  Stat.,  §§  185,  189,  that 
where  a  claim  against  an  estate 
is  exhibited  to  an  administrator 
within  two  years  from  date  of  ad- 
ministration, it  may  be  proven 
during  the  third  year.  Sections 
205  and  206  provide  for  the  prov- 
ing of  claims  not  yet  due.  De- 
fendant's intestate  died  in  1877, 
owning  unpaid  stock  in  a  railroad 
company  that  became  insolvent  in 
1878,  and  that  had  guarantied  the 
bonds  of  an  insolvent  railroad 
company  maturing  at  a  certain 
date,  but  which  were  not  due  at 
the  death  of  intestate.  It  was  con- 
ceded that  the  proper  notice  to 
creditors  of  the  intestate  had  been 
published,  June,  1877. ,  It  was  held 
that  intestate's  liability  to  the 
creditors  of  the  company  on  his 
unpaid  stock  matured  at  its  dis- 
solution, and  not  at  the  maturity 
of  the  claim  against  the  corpora- 
tion, and  a  suit  upon  it,  begun  in 
1883,  was  barred  by  the  statute  of 
limitations.  Garesche  v.  Lewis 
(1888),  93  Mo.  197.  In  Larkin  v. 
Willi  (1884),  12  Mo.  App.  135,  a 
corporation  '  became  insolvent 
pending  the  settleipent  of  the  es- 
tate of  a  stockholder  whose  stock 
was  only  half  paid  up  at  the  time 
of  his  death.  No  call  was  made 
on  him  or  on  his  executors,  and 
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shares  be  inventoried  as  an  asset  or  not^"  Even  a  statutory  liabil- 
ity, in  addition  to  that  attaching  by  common  law,  provided  it  be 
not  in  the  nature  of  a  penalty,  survives  against  the  personal  rep- 
resentatives."*' If  the  executor  or  administrator  distribute  all  the 
assets  without  making  provision  for  the  claims  of  creditors  of  the 
company,  he  renders  himself  personally  liable  to  satisfy  the  same.°* 
He  can  not  render  the  estate  liable  as  stockholder  by  investment 
in  the  stock  of  the  corporation."*  A  proceeding  by  motion  brought 
by  a  corporate  creditor  in  accordance  with  the  Missouri  statute,"" 
to  enforce  a  shareholder's  liability  upon  the  unpaid  balance  due 
on  his  stock,  does  not  abate  on  the  death  of  the  shareholder.*^  And 
the  corporate  creditors  may  sue  the  representative  of  a  deceased 
stockholder  without  presenting  a  claim  for  allowance  as  on  an 
ordinary  claim."^  The  estate  of  a  deceased  joint-owner  of  stock 
is  not  liable  thereon.®^  Where  under  a  general  act  of  incorpora- 
tion, a  person  can  become  a  subscriber  to  the  capital  stock  of  a 
company  formed  in  accordance  therewith,  only  by  signing  the 
articles  of  incorporation  or  by  subscribing  to  the  capital  stock  after 
the  incorporation,  a  preliminary  subscription  to  a  contract  to  take 


it  was  held  that  after  settlement 
and  distribution,  a  creditor  of  the 
corporation  could  not  maintain  an 
action  against  the  executor  who 
was  legatee  and  devisee  as  well. 
As  to  the  distribution  of  the  es- 
tate of  a  deceased  shareholder  in 
an  English  unlimited  banking 
company,  see  54  Law  Times,  264. 
06 Lewis  V.  Glenn  (188S),  84  Va. 
947,  was  an  action  by  a  trustee 
against  the  administrator  of  a 
stockholder  on  the  unpaid  stock 
of  his  intestate.  It  appeared  that 
the  subscription  had  been  made 
many  years  before  by  intestate's 
brother,  as  her  agent.  There  was 
some  evidence  that  he  had  been 
acting  as  her  agent  in  business 
matters,  and  her  name  appeared 
on  the  books  as  a  stockholder  and 
as  having  paid  three  assessments. 
Her  estate  consisted  principally  of 
stocks;  but  the  stock  in  this  com- 
pany, which  had  long  since  ceased 
to  do  business,  was  not  invento- 
ried. It  was  held  that  there  was 
sufficient  evidence  that  deceased 
was  a  stockholder. 


or  Cochran  v.  Weichers  (1889), 
53  Hun,  636;  Chase  v.  Lord,  77 
N.  Y.  1;  s.  c.  6  Abb.  N.  Cas.  258; 
Richmond  v.  Irons,  121  U.  S.  27; 
Irons  V.  Manufacturers'  Nat.  Bank, 
21  Fed  Rep.  197;  Manville  v.  Ed- 
gar, 8  Mo.  App.  324.  Cf.  Diversey 
V.  Smith,  103  111.  379. 

08  Taylor  v.  Taylor  (1870),  L.  R. 
10  Eq.  477,  and  cases  cited  in 
§  136. 

09  Diven  v.  Lee,  36  N.  T.  302. 

60  Mo.  Rev.  Stat.,  §  736. 

61  Marks  v.  Hardy  (1886),  86 
Mo.  232.  But  see  Cummings  v. 
Wright  (1883),  11  Mo.  App.  348. 
Cf.  Donnelly  v.  Hodgson,  13  Mo. 
App.  15. 

62  Thompson  v.  Reno  Savings 
Bank  (1885),  19  Nev.  171;  s.  c.  3 
Am.  St.  Rep.  882. 

63  7)1  re  Maria  Anna,  etc.  Co. 
(1875),  44  L.  J.  Ch.  423.  But  see 
New  England  Commercial  Bank  v. 
Newport  Steam  Factory,  6  R.  I. 
154;  s.  c.  75  Am.  Dec.  688,  from 
which  it  would  seem  that  the  es- 
tate may  be  proceeded  against  in 
equity  by  the  corporate  creditor. 
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shares  by  a  person  who  did  not  sign  the  articles  of  incorporation, 
is  revoked  by  his  death,  and  his  estate  can  not  be  made  liable  by 
corporate  creditors,"*  If  the  stockholder's  liability  to  corporate 
creditors  is  in  the  nature  of  a  penalty,""  or  if  the  statutory  renaedy 
for  enforcement  of  liability  is  such  that  it  is  not  enforceable 
against  the  estate  of  a  decedent,""  the  liability  does  not  survive 
his  death  so  as  to  be  enforceable  against  his  legal  representatives ; 
it  is  otherwise,  if  the  liability  is  contractual."'  It  is  unnecessary 
to  register  the  stock  in  the  name  of  the  executor  or  administrator, 
in  order  to  fix  liability  upon  the  estate."^  If  in  due  administration 
of  the  estate  the  shares  are  allotted  to  the  widow,  heirs,  or  lega- 
tees, they  become  liable  as  stockholders  upon  the  insolvency  of 
the  corporation."'  Where  the  statute  provides  that  stock  shall  be 
transferable  only  on  the  corporate  books,  it  is  not  necessary,  in 
order  to  establish  liability  for  corporate  debts  against  the  estate, 
to  so  transfer  to  the  executor  or  administrator  the  shares  be- 
longing to  the  estate.'" 

§  385.  (e)  Of  legatees  and  distributees  of  estates. — Legatees 
accepting  bequests  of  stock,  are  liable  thereon  to  the  corporation 
and  its  creditors.  They  must  pay  all  calls  made  after  the  death 
of  the  testator,'^  also  those  made  before  his  death  and  payable 
thereafter,'^  and  even  those  due  and  unpaid  at  the  time  of  his 
death.'^  But  a  distributee  of  the  estate  of  a  deceased  shareholder, 
none  of  the  shares  having  been  distributed,  can  not  be  subjected 


8*  Sedalia,  W.  &  S.  Ry.  Co.  v.  577;  Donnelly  v.  Hodgson,  13  Mo. 

Wilkerson,  83  Mo.  235,  where  the  App.  15. 

court  said:    "It  has  been  held  by  «?  Richmond  v.  Irons,  121  U.  S. 

the  courts  of  New  York,  in  con-  27;    Cochran  v.  Weichers,  119   N. 

struing  a  statute  in  most  respects  Y.  399 ;  New  England,  etc.  Bank  v. 

like  our  own,  that  a  party  failing  Newport   Steam  Factory,   6   R.   I. 

to  sign  the  articles  of  association  154,  75  Am.  Dec.  688. 

could  not  be  subjected  to  the  lia-  ss  Gianella  v.  Bigelow,  96  Wis. 

bility  of   a  stockholder,   although  183. 

he  had  signed  a  preliminary  sub-  69  Matteson  v.  Dent,   176   IT.   S. 

scription  paper.    Troy  &  Boston  R.  521;    Dent  v.  Matteson,   73  Minn. 

Co.     V.     Tibbits,     18     Barb.    297;  170. 

Poughkeepsie  &  S.  R.  Plank  R.  Co.  fo  Gianella  v.  Bigelow,  96  Wis. 

V.  Griffin,  24  N.  Y.  150."    See,  also,  185. 

Wallace  v.  Townsend,  43  Ohio  St.  7i  Day    v.    Day    (1860),    6    Jur. 

537.  (N.  S.)  365.    Cf.  Witters  v.  Sawles 

65  Diversey  v.  Smith,  103  111.  378,  (1885),  25  Fed.  Rep.  168. 

42  Am.  Rep.  14;  Mitchell  v.  Hotch-  72  Addams  v.  Ferick   (1859),  26 

kiss,  48  Conn.  9,  40  Am.  Rep.  146.  Beav.  384. 

68  Bacon  v.  Pomeroy,  104  Mass.  's  Jacques  v.  Chambers,  2  Coll. 

435. 
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to  liability  as  a  shareholder,  by  motion  under  the  Missouri  statute/* 
on  a  judgment  against  the  corporation,  even  though  in  the  capacity 
of  administrator  he  refused  to  inventory  the  stock,  alleging  that 
it  was  not  an  asset  but  might  become  a  liability .''° 

§  386.  (f)  Of  trustees,  executors,  and  administrators. — While 
of  course,  the  trustee  has  his  remedy  against  the  cestui  que  trust/" 
it  is  he,  and  not  the  beneficiary,  that  is  primarily  liable  to  corpor- 
ate creditors  upon  stock  standing  in  his  name  upon  the  company's 
register,'^  although  the  registration  may  show  that  he  holds  merely 


74  Mo.  Rev.  Stat.,  §  736. 

75- Simmons  v.  Ellis,  17  Mo.  App. 
470. 

78  Tn  re  National  Financial  Co. 
(1868),  L.  R.  3  Ch.  791;  Hughes- 
Hallett  V.  Indian  Mammoth,  etc. 
Co.  (1882),  22  Ch.  Div.  561;  Shaw 
V.  Fisher,  5  De  G.,  M.  &  G.  596; 
Hoare's  Case  (1862),  2  John.  &  H. 
229;  Evans  v.  Wood,  L.  R.  5  Eq. 
9;  Hawkins  v.  Maltby,  L.  R.  4  Ch. 
200;    Morris  v.  Cannan,  4  De  G., 

F.  &  J.  581;  "Wynne  v.  Price,  3  De 

G.  &  Sm.  310;  Kellogg  v.  Stock- 
well,  75  111.  68;  Cheale  v.  Ken- 
ward,  3  De  G.  &  J.  27;  James  v. 
May  1(1873),  L.  R.  6  H.  L.  328; 
Hemming  v.  Maddock  (1872),  L. 
R.  7  Ch.  App.  395;  Cruse  v.  Paine 
(1868),  L.  R.  6  Eq.  641;  Butler  v. 
Cumpston  (1868),  L.  R.  7  Eq.  16; 
Mitchell's  Case  (1870),  L.  R.  9  Eq. 
363;  Ex  parte  Oriental  Commer- 
cial Bank  (1868),  L.  R.  3  Ch.  791. 

77  William's  Case  (1875),  1  Ch. 
Div.  576;  Hoare's  Case  (1862),  2 
John.  &  H.  229;  In  re  British  & 
Foreign  Cork  Co.  (1865),  L.  R. 
1  Eq.  231;  Adderley  v.  Storm 
(1844),  6  Hill,  624;  Mann  v.  Car- 
rie (1848),  2  Barb.  294;  Worrall  v. 
Judson  (1849),  5  Barb.  210;  Rose- 
velt  V.  Brown  (1854),  11  N.  Y. 
148;  In  re  Empire  City  Bank 
(1858),  18  N.  Y.  199,  225;  Crease 
V.  Babcock  (1846),  10  Mete.  525, 
545,  where  the  court  said:  "If  a 
person  was  a  holder  of  stock  at 
the  time  of  dissolution  of  the 
charter  (sic),  although  he  held 
the  shares  as  collateral  security, 
or   as   trustee  for   other   persons. 


he  was  not  on  that  account  ex- 
empted from  individual  liability;" 
Fen  wick's  Case  (1849),  1  De  G.  & 
Sm.  557;  In  re  National  Financial 
Co.  (1868),  L.  R.  3  Ch.  791;  James 
V.  May  (1873),  L.  R.  6  H.  L.  328; 
In  the  Matter  of  the  Companies 
Act  (1863),  4  De  G.,  J.  &  S.  53; 
Chlnnock's  Case  (1860),  John. 
(Bng.  Ch.)  714;  Pugh  &  Shar- 
man's  Case  (1872),  L.  R.  13  Eq. 
566.  In  Crew  v.  Breed  (1846),  10 
Mete.  569,  576,  the  court  divided 
the  shareholders  into  four  classes 
and  said:  "The  prst  are  absolute 
owners  of  stock,  at  the  time  of  the 
repeal  of  the  charter  of  the  bank. 
About  the  liability  of  these  there 
is  no  doubt  or  question.  The 
second  class  consists  of  those  who 
were  absolute  owners  of  part  of 
the  stock  held  by  them,  and  spe- 
cial holders  of  the  residue;  that 
is,, they  held  part  of  the  stock  as 
collateral  security  only,  or  in 
trust  for  others,  who  furnished 
the  money  to  pay  for  it,  but  the 
shares  stood  in  their  own  names 
on  the  books  of  the  bank.  These 
holders  are  chargeable  in  the  same 
manner  as  if  they  were  absolute 
owners  of  all  the  stock  standing 
in  their  names.  The  third  class 
are  holders  of  stock  as  trustees  for 
others,  and  the  trust  appears  on 
the  books  of  the  bank,  either  by 
its  being  there  stated  the  owners 
hold  in  trust  for  some  person 
named,  or  by  the  owner's  being 
described  as  administrator.  These 
also  are  chargeable  like  the  two 
former  classes.     The  fourth,  tlass 
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as  trustee.''*  While  the  liability  of  an  executor  or  administrator 
is  limited  to  the  extent  of  the  trust  estate/"  and  only  becomes  per- 
sonal through  his  paying  away  its  assets  without  making  provision 


consists  of  those  who  hold  stock 
as  administra,tors  of  deceased 
stockholders.  They  are  chargeable 
as  for  other  dehts  of  their  intes- 
tates in  their  representative  ca- 
pacity." Fanning  v.  Insurance  Co. 
(1881),  37  Ohio  St.  339;  In  re 
Norwegian  Charcoal  Iron  Cp. 
(1870),  L.  R.  9  Eq.  363;  King's 
Case  (1871),  L.  R.  6  Ch.  196; 
Newry,  etc.  R.  Co.  v.  Moss  (1851), 
14  Beav.  64;  Shipman's  Case 
(1868),  L.  R.  5  Eq.  219;  Buchan's 
Case  (1879),  L.  R.  4  App.  Gas.  549; 
Chapman  &  Barker's  Case  (1866), 
L.  R.  3  Eq.  361;  Ex  parte  Bugg,  2 
Drew.  &  Sm.  452 ;  In  re  Joint-Stock 
Discount  Co.  (1867),  L.  R.  3  Ch. 
119.  Of.  Hemming  v.  Maddock 
(1870),  L.  R.  9  Eq.  175;  Holyoke 
Bank  V.  Burnham  (1853),  11 
Cush.  183.  But  see  Cutting  v. 
Demerel  (1882),  88  N.  Y.  410,  415, 
and  Shipman's  Case,  L.  R.  5  Eq. 
219. 

78  Hemming  v.  Maddock  (1870), 
L.  R.  9  Eq.  175;  Ex  parte  Oriental 
Commercial  Bank  (1868),  L.  R.  3 
Ch.  791;  Holt's  Case  (1851),  1 
Sim.  (N.  S.)  389;  In  re  Interna- 
tional Contract  Co.,  Ind's  Case 
(1872),  L.  R.  7  Ch.  485;  Lumsden 
V.  Buchanan,  4  Macq.  950;  Muir  v. 
City  of  Glasgow  Bank,  4  App.  Cas. 
337.  See,  also,  the  Glasgow  Bank 
Cases,  4  App.  Cas.  547. 

■!^Ex  parte  Hall  (1849),  1  Mac. 
&  G.  309;  Hamer's  Devisee's  Case 
(1852),  2  De  G.,  M.  &  G.  366;  Rob- 
inson's Executors' , Case  (1856),  6 
De  G.,  M.  &  G.  572;  Ness  v.  Arm- 
strong (1849),  3  De  G.  &  Sm.  38, 
n.;  Buchan's  Case  (1879),  L.  R. 
4  App.  Cas.  549;  Hoare's  Case 
(1862),  2  John.  &  H.  229;  Bul- 
mer's  Case,  33  Beav.  433;  In  re 
North  of  England  Joint-Stock 
Banking  Co.,  Gouthwaite's  Case 
(1850),  3  De  G.  &  Sm.  258,  where 
it  was  held  that,  as  the  executrix 


had  participated  in  the  profits  by 
receiving  a  dividend,  it  was  un- 
reasonable to  attribute  to  her  and 
the  directors  the  Intention  that 
she  was  not  to  be  liable  to  con- 
tribute to  the  losses  in  some  man- 
ner; but  qu(Bre,  whether  she 
should  be  a  contributory  person- 
ally or  as  executrix;  Taylor  v. 
Taylor  (1870),  L.  R.  10  Eq.  477; 
Alexander's  Case  (1871),  15  Sol.  J. 
788;  Hamer's  Case  (1850),  2  De  G. 
&  Sm.  279,  where  a  shareholder  in 
a  joint-stock  company  bequeathed 
his  personal  estate  to  his  wife 
for  life  and  after  her  death  to  his 
daughter  absolutely  (subject  to 
certain  payments),  and  appointed 
his  wife  and  daughter  executrixes, 
and  devised  to  them  real  estate. 
The  widow  received  dividends  on 
the  shares  and  died;  and  after- 
ward, on  the  company  being 
wound  up,  the  daughter  and  her 
husband  were  placed  on  the  list 
of  contributories  in  right  of  the 
daughter  as  executrix  of  her 
father.  The  vice-chancellor  held 
that  a  call  was  properly  made 
upon  the  daughter  and  her  hus- 
band payable  out  of  the  testator's 
personal  assets,  whether  the  con- 
duct of  the  executrixes  in  suffer- 
ing their  testator's  assets  to  re- 
main in  the  company  was  a  breach 
of  trust  or  not;  and  secondly,  on 
its  appearing  that  the  personal  as- 
sets had  been  fully  administered, 
the  daughter  and  her  husband 
could  not  be  put  on  the  list  in  re- 
spect of  her  being  a  devisee;  In  re 
North  of  England  Banking  Co., 
Thomas'  Case  (1849),  1  De  G.,  & 
Sm.  579;  Baird's  Case  (1870), 
L.  R.  5  Ch.  725;  Stewart's  Trustee 
V.  Evans  (1871),  9  Scotch  Ct.  of 
Ses.  Cas.  (3d  Series)  810;  Evans 
V.  Coventry  (1856),  25  L.  J.  Ch. 
489;  Blakeley's  Case  (1850),  13 
Beav.  133;   Ex  parte   Gouthwaite 
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for  payments  on  the  stock,'"  or  through  accepting  a  transfer  into 
his  own  namef'-  the  rule  is  otherwise  in  the  case  of  ordinary 
trustees,  whose  liability  is  personal  and  not  restricted  to  the 
funds  of  the  trust  estate,'^  unless  so  limited  by  statute,  as  in  New 
York"^  and  under  the  federal  act  relating  to  trustees  of  stock  in 
the  national  banks.'*  A  trustee  may,  however,  avoid  personal 
liability  by  stipulating  against  it  at  the  time  of  accepting  the 
trust.''  The  rule  as  to  the  personal  liability  of  trustees  applies 
as  well  to  those  holding  stock  for  the  benefit  of  the  company,  as 
to  other  ordinary  trustees.'®     Two  or  more  trustees  of  the  same 


(1851),  3  Mac.  &  G.  187;  Ex  parte 
Doyle  (1850),  2  Hall  &  Twells. 
(Eng.  Ch.)  221;  Grew  v.  Breed 
(1846),  10  Mete.  569,  576,  cited  and 
quoted  supra;  New  England  Com- 
mercial Bank  V.  Stockholders  of 
the  Newport  Steam  Factory 
(1859),  6  R.  r.  154;  Crandall  v. 
Lincoln  (1884),  52  Conn.  73; 
Bailey  v.  Hollister  (1862),  26 
N.  Y.  112;  Chase  v.  Lord  (1879). 
77  N.  y.  1;  Witters  v.  Sawles 
(1885),  25  Fed.  Rep.  168.  Cf. 
Schouler  on  Executors,  §  380;  New 
York  Laws  of  1850,  ch.  140,  §  11; 
New  York  Laws  of  1848,  ch.  40, 
§  13.  But  see  Child  v.  Coffin,  17 
Mass.  64;  Gray  v.  Coffin,  9  Cush. 
200;  Ripley  v.  Sampson,  10  Pick. 
371;  Andrews  v.  Callendar,  13 
Pick.  484;  Dane  v.  Dane  Manuf. 
Co.,  14  Gray,  489. 

so  Taylor  v.  Taylor  (1870),  L.  R. 
10  Eq.  477;  Jeffreys  v.  Jeffr^s 
(1871),  24  L.  T.  Rep.  (N.  S.)  177. 
Cf.  Stewart's  Trustees  v.  Evans 
(1871),  9  Scotch  Ct.  of  Ses.  Cas. 
(3d  Series)  810;  Witters  v. 
Sawles   (1885),  25  Fed.  Rep.  168. 

81  Alexander's  Case  (1871),  15 
Sol.  J.  788.  An  executor  accept- 
ing new  shares  cannot  have  re- 
course upon  the  estate  if  held  lia- 
ble upon  them.  Fearnside  & 
Dean's  Case  (1866),  L.  R.  1  Ch. 
231;  Spence's  Case  (1853),  17 
Beav.  203;  Jackson  v.  Turquand 
(1866),  L.  R.  4  H.  L.  305;  Mal- 
lorie's  Case  (1867),  L.  R.  2  Ch. 
]  81.  Cf.  Russell's  Executor's 
Case  (1871),  15  Sol.  J.  790.    If  the 


executor  does  not  have  the  shares 
transferred  into  his  own  name,  he 
is  entitled  to  a  reasonable  time  to 
find  a  purchaser  who  will  take  a 
transfer  of  them.  Buchan's  Case 
(1879),  L.  R.  4  App.  Cas.  549,  588. 
See,  also.  In  re  Cheshire  Banking 
Co.  (1886),  54  L.  T.  Rep.  558. 

82  Chapman's  Case  (1866),  L.  R. 
3  Eq.  361;  In  re  British  &  For- 
eign Cork  Co.,  Leifchild's  Case 
(1865),  L.  R.  1  Eq.  231;  Hoare's 
Case  (1862),  2  John.  &  H.  229; 
Muir  V.  City  of  Glasgow  Bank 
(1879),  L.  R.  4  App.  Cas.  387; 
Grew  V.  Breed  (1846),  10  Mete. 
569,  576,  cited  and  quoted  supra. 
Cf.  Sayles  v.  Bates  (1886),  15  R.  I. 
342. 

83  N.  Y.  Laws  of  1850,  ch.  140, 
§  11;  N.  Y.  Laws  of  1848,  ch.  40, 
§  13. 

84 U.  S.  Rev.  Stat,  §§  5151,  5152; 
Davis  V.  Essex  Baptist  Soc. 
(1877),  44  Conn.  582;  Irons  v. 
Manufacturers'  National  Bank 
(1884),  6  Biss.-301. 

SB  Saunders'  Case  (1864),  2  De 
G.,  J.  &  S.  101;  Gray's  Case 
(1876),  1  Ch.  Div.  664;  In  re  City 
Terminus  Hotel  Co.  (1872),  L.  R. 
14  Eq.  10.  Cf.  Chapman  &  Barker's 
Case  (1866),  L.  R.  3  Eq.  361. 

86  Preston  v.  Grand  Collier 
Dock  Co.,  11  Sim.  327;  In  re  En- 
nis,  etc.  Ry.  Co.,  3  L.  R.  Ir.  187; 
Cree  v.  Somervail,  4  App.  Cas. 
648;  In  re  International  Contract 
Co.,  Ind's  Case  (1872),  L.  R.  7 
Ch.  485;  Hoare's  Case  (1862),  2 
Johns.  &  H,  229;  Ex  parte  Hender- 
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Stock  are  jointly  liable  thereon.*^  But  when  the  registration  is  in 
the  name  of  one  of  the  trustees  "and  others,"  the  entry  is  not 
prima  facie  evidence  against  the  others,  their- names  not  appearing 
therein.^'  One  who  holds  in  trust  an  estate,  any  part  of  which 
is  corporate  stock,  is  bound  to  contribute  from  the  trust  property 
in  his  hands,  when  not  personally  liable.'"  Executors  and  ad- 
ministrators are  not  personally  liable  for  corporate  debts,  on  ac- 
count of  stock  belonging  to  the  estate,  although  the  estate  may  be 
liable. 

As  Executor. — A  distinction  is  made  between  transfers  by  or- 
dinary trustees  who  have  no  power  to  make  transfers  unless  es- 
pecially authorized  to  do  so,  and  transfers  by  executors  and  ad- 
ministrators whose  general  powers  include  the  power  to  dispose 
of  securities  by  converting  them,  into  money  for  distribution  So 
where  one  purchases  shares  in  good  faith  for  a  valuable  considera- 
tion from  an  executor  or  administrator,  he  is  not  called  upon  to 
examine  the  sources  of  his  vendee's  authority.""  The  title  of  a 
bona  Ude  transferee  of  stock  that  has  been  sold  by  an  executor 
or  administrator  for  his  own  benefit,  will  be  sustained ;  "^  but  where 
a  long  time  has  elapsed  since  the  death  of  the  testator  or  intestate, 
it  may  be  evidence  that  neither  the  sale  nor  the  purchase  was 
made  in  good  faith  ;"^  so  also  where  it  is  customary  for  executors 
or  administrators  to  obtain  permission  from  the  court  to  sell  stock, 
a  failure  to  obtain  permission  may  be  a  reflection  on  the  character 

of  the  sale."'     The  same  rule  applies  in  the  case  of  a  pledge  of 

I 

son,  19  Beav.  107;  Byre's  Case,  31  Cas.    607;    Grlswold    v.    Seligman 

Beav.  177;   Hunt's  Case,  22  Beav.  (1880),  72  Mo.  110. 

55;   Richmond's   Case,  3  De  G.  &  ss  Birkenhead,    etc.    Ry.    Cq.    v. 

Sm.  96;  In  re  Vale  of  Neath  and  Brownrlgg,  4  Ex.  426. 

South  Wales   Brewery   Co.,   3   De  89  Sayles  v.  Bates,  15  R.  I.  342; 

G.  &  Sm.  244.     Gf.  Sanger  v.  Up-  Richmond  v.  Irons,  121  U.  S.  27; 

ton   (1875),  91  U.  S.  56,  60;   Wll-  Markell  v.  Ray,  75  Minn.  138. 

son     V.     Proprietors     of     Central  soLeitch  v.  Wells,  48  N.  Y.  585; 

Bridge   (1870),  9  R.  I.  590;  In  re  Lowry  v.  Commercial,  etc.  Bank, 

Empire  City  Bank  (1858),  18  N.  Y.  Taney,  310;  Wood's  Appeal,  92  Pa. 

199,    226;    Alllhone   v.    Hager,   46  St.  379;  Clark  v.  South  Metropol- 

Pa.    St.   48;    Crandall   v.   Lincoln  itan  Gas  Co.,  54  L.  J.  Ch.  259;  In 

(1884),    52    Conn.    73;    In   re    St.  re  London,  etc.  Telegraph  Co.,  L. 

Marylebone  Banking  Co.  (1849),  5  R.  9  Eq.  633.     Of.  Prall  v.  Tilt,  28 

De  G.  &  Sm.  21;   In  re  National  N.  J.  Eq.  479;  s.  c.  27  N:  J.  Eq.  393. 

Financial  Co.   (1868),  L.  R.  3  Ch.  9i  Keeney  v.  Globe  Mill  Co.,  39 

791;    Chapman    &    Barker's    Case  Conn.  145. 

(1866),  L.  R.  3  Eq.  361.  92  Lowry   v.    Commercial    Bank, 

ST  Cunningham  v.  City  of  Glas-  Taney,  310,  15  Fed.  Case,  1040. 

gow   Bank    (1879),  L.  R.   4   App.  93  Lowry   v.    Commercial    Bank, 

Taney,    310;    White'  v.    Price,    39 
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stock  by  an  executor  or  administrator."*  Where  stock  of  a  for- 
eign corporation  always  holding  its  directors'  and  stockholders' 
meetings  in  the  State,  stands  in  the  name  of  defendant  as  trustee 
of  plaintiff  claiming  title  jointly  with  defendant,  he  may  be  en- 
joined from  voting  or  transferring  the  stock  during  pendency  of 
the  suit  to  determine  the  title  of  the  stock."' 

§  3^7'  (g)  Of  guardians. — The  corporation  has  no  power  to 
interfere  with  the  transfer  of  stock  by  the  holder  of  the  legal 
title,  upon  the  ground  that  it  is  a  transfer  by  a  guardian  in  fraud 
of  the  rights  of  his  ward,  for  at  common  law  a  guardian  has 
the  right  without  the  direction  of  the  court  to  sell  such  personal 
property  of  the  ward  as  he  has  in' his  possession,  and  take  proper 
care  of  the  proceeds-'^  And  it  is  said  that  to  recognize  such  a 
power  in  a  corporation  would  unduly  interfere  with  the  nature 
of  shares  of  stock  by  checking  their  circulation."'  Where  a 
guardian  has  legal  power  to  sell  or  dispose  of  the  personal  estate 
of  his  ward  in  any  manner  he  may  think  most  conducive  to  the 
purposes  of  his  trust,  a  purchaser,  who  deals  fairly,  has  a  right 
to  presume  that  he  acts  for  the  benefit  of  his  ward,  and  is  not 
bound  to  inquire  into  the  state  of  the  trust;  nor  is  he  responsible 
for  the  faithful  application  of  the  money,  unless  he  knew,  or  had 
sufficient  information,  at  the  time,  that  the  guardian  contemplated 
a  breach  of  trust,  and  intended  to  misapply  the  money,  or  was 
in  fact,  by  the  very  transaction,  applying  it  to  his  own  private 
purpose."*  And  it  is  no  part  of  the  duty  of  the  corporation  to 
inquire  into  the  purposes  of  the  parties,  or  to  investigate  the  ques- 
tion whether  the  transaction  is  in  good  faith  or  is  fraudulent."" 
Accordingly,  where  there  is  no  statute  to  the  contrary,  the  cor- 
poration will  be  required  to  record  a  transfer  of  stock  by  a  guard- 
ian upon  due  proof  of  his  appointment.  So,  in  the  case  of  as- 
signees in  insolvency,  the  corporation  can  require  no  more  evi- 
dence of  the  propriety  of  a  transfer  than  the  duly  attested  assign- 
ment.^ 

Hun,  394;  Prall  v.  Hamil,  28  N.  J.  »7  Bank  of  Virginia  v.  Craig,   6 

Bq.  66.  teigh,  399,  432. 

94  Goodwin     T.     American    Na-  os  Albert  v.   Bank,    2   Md.    169 : 
tional    Bank,   48    Conn.    550.     Cf.  Hutchins  v.  Bank,  12  Mete.  421; 
Crocker  v.  Old  Colony  R.  Co.,  137  AsMon  v.  Bank,  3  Allen,  222. 
Mass.  417.  89  Crocker  V.  Railroad  Co.,   137 

95  Harper  v.  Smith  (N.  Y.  Sup.,  Mass.  417;  Helm  v.  Swiggette,  12 
1904),  87  N.  Y.  Supp.  516.  Ind.  195;  Brewster  v.  Sime,  42  Cal. 

98  Lamar  v.  Micou,  112  U.  S.  452,      143. 
475;  Field  v.  Sohieffelin,  7  Johns.         i  "The  Rights  and  Duties  of  Cor- 
Ch.  154;  s.  c.  11  Am.  Dec.  441.  porations  in  Dealing  with  Stock 
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§  388.  (h)  Of  agents. — An  agent  whose  name  appears  on 
the  company's  books  as  the  holder  of  his  principal's  shares  may 
be  rendered  liable  thereby  to  corporate  creditors.^  If  he  appears 
on  the  corporate  books  as  owner,  he  cannot  escape  liability  to 
corporate  creditors,  for  the  amount  unpaid  on  subscription  to  the 
stock,  by  showing  that  he  holds  it  only  as  agent  or  trustee  for 
the  real  owner.^  Or,  in  such  case,  the  creditors  or  a  receiver  of  an 
insolvent  corporation  may  elect-  to  maintain  suit  against  the  real 
owner  or  owners,  for  the  amount  of  their  subscription,  and  with- 
out any  proof  of  fraud,  show  the  facts  by  parol  evidence  that 
they  are  the  real  beneficiaries  and  that  the  nominal  subscriber 
acted  simply  as  their  agent.*  Thus,  where  a  bank  purchased 
shares  of  stock  as  a  bi-oker  for  a  customer  and  took  the  transfer 
into  its  own  name,  it  was  held  to  assume  the  liability  of  a  stock- 
'  holder,  and,  as  between  itself  and  the  corporation  and  those  claim- 
ing through  the  corporation,  to  be  estopped  from  denying  the 
liabilities  incident  to  that  relation.''  The  creditors,  however,  may 
elect  to  hold,  either  the  principal  or  the  agent  liable."  If  they  re- 
cover from  the  agent,  he  has,  of  course,  as  in  other  cases  of  lia- 
bility in  a  representative  capacity,  his  remedy  over,  against  his 
principal  for  the  loss  sustained.^ 

§  389.  (i)  Of  infants. — A  person  who  has  become  a  share- 
holder during  his  minority,  but  who  repudiates  the  shares  either 
before  attaining  majority  or  within  a  reasonable  time  thereafter, 
can  not  be  subjected  to  liability  thereon.^    The  reasonableness  of 

held  in  a  Fiduciary  Capacity,"  by  (1847),  10  Q.  B.  935;  Hart's  Case 

Francis   B.   Patten,   18   Am.   Law  (1868),  L.  R.  Bq.  512;  In  re  Nor- 

Rev.  975,  978.  wegian  Charcoal  Iron  Co.   (1870), 

zCrandall  v.  Lincoln   (1884),  52  L.   R.   9   Eq.    363;    Ebbett's    Case 

Conn.  73,  52  Am.  Rep.  560.  (1870),  L.  R.  5  Ch.  302;   Baker's 

3Baines  v.  Babcock,  95  Cal.  581,  Case  (1871),  L.  R.  7  Ch.  115;  Wil- 

29  Am.   St.  Rep.   158;    Russell  v.  son's  Case  (1869),  L.  R.  8  Eq.  240; 

Easterbrook,  71  Conn.  50;  McKim  Dublin,    etc.    Ry.    Co.    v.    Black 

V.  Glenn,  66  Md.  479.  (1852),    8   Ex.    181.     Gf.   Birken- 

i  Cole  V.  Satsop  R.  Co.,  9  Wash,  head,    etc.    Ry.    Co.    v.    Pilcher 

487,  43  Am.  St.  Rep;  858.  (1850),  5  Exch.  24;   "Liability  of 

5  McKim  V.  Glenn  (1887),  66  Infants  on  Subscription  of 
Md.  479.  Shares,"     4     Ir.     Jur.     89.       In 

6  Burr  V.  Wilcox  (1860),  22  N.'  Newry,  etc.  E.  Ry.  Co.  v.  Coombe 
Y.  551;  Stover  T.  Flack  (1864),  30  (1849),  3  Ex.  565,  578,  the  court 
N.  Y.  64.  Of.  Grangers'  Market  said:  "He  became  a  shareholder 
Co.  V.  Vinson,  6  Oreg.  172.  by   contract    during    infancy   and 

7  Orr  v.  Bigelow  (1856),  14  N.  during  infancy  he  disaffirmed  the 
Y.  556;  affirming  s.  c.  (1854)  20  contract;  therefore,  in  my  opin- 
Barb.  21.  ion,  he  ceased  to  be  a  shareholder 

8  Cork,  etc.  Ry.  Co.  v.  Cazenove  liable  to  be  sued  for  calls." 
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the  time  h  a  question  of  fact."  Holding  the  shares  for  six  months 
after  m.ajorjty,  together  with  the  fact  of  selling  a  part  of  them, 
has  b'.-en  held  to  estop  a  shareholder  from  repudiating  the  transac- 
tior.  wb'jreby  he  acquired  them.'^"  When  the  winding  up  of  the 
company  occurs  just  before  or  just  after  his  becoming  of  age,  lie 
need  not  expressly  repudiate  the  shares  in  order  to  escape  liability 
upon  them.^^  But  he  is  liable,  if,  after  attaining  his  majority,  he 
expressly  ratifies  his  subscription,  or  ownership  of  the  shares,  or 
impliedly  does  so  by  acting  as  stockholder,  or  accepting  benefit 
therefrom,  or  by  failing  within  reasonable  time  to  repudiate  his 
shares.'^^  A  stockholder  remains  liable  after  transferring  his 
shares  to  an  infant  who,  upon  attaining  his  majority,  repudiates 
them.^'  One  who  subscribes  for,  or  purchases  stock  in  the  name 
of,  an  infant,  becomes  liable  to  the  corporate  creditors,  as  himself 
a  stockholder.^* 

§  390-  (J)  Oi  married  women. — The  competency  of  a  married 
woman  to  take,  hold  and  transfer  shares  of  stock,  is  governed  by 
the  law  of  her  domicile,'  and  to  that  law  also  recourse  must  be 
had  to  determfne  the  respective  liabihties  of  the  husband  and  wife 
upon  shares  standing  in  her  name.^^  Where  a  married  woman 
has  power  to  become  a  stockholder,  she  is  generally  subject  to 
the  liabilities  incident  thereto, '^^  whether  existing  at  common  law 
or  created  by  statute.'^^  Thus,  the  federal  statute,^*  providing  that 

9  In    re    Contract    Corporation,  Marsh.    (Ky.)    1;    Roman  v.  Fry, 

Baker's  Case   (1871),  L.  R.  7  Ch.  -  J.  J.  Marsh.  (Ky.)  634. 

115;    In   re   Norwegian    Charcoal  is  Hill  v.  Pine  River  Bank,  45 

Iron  Co.,  Mitchell's  Case    (1870),  N.  H.  300.    In  England  she  is  ca- 

L.   R.   9   Eq.    363;    Ebhett's   Case  pable    of    being    a    transferee    of 

(1870),   L.   R.   5   Ch.   302;    Harts'  stock.     Angus'   Case,   1    De   G.   & 

Case  (1868),  L.  R.  6  Eq.  512.  Sm.  560;   Johnson  v.  Gallagher,  3 

loLumsden's  Case  (1868),  L.  R.  De  G.,  F.  &  J.  494;  Mrs.  Matthe- 
4  Ch.  31,  where  the  court  said:  wan's  Case,  L.  R.  3  Eq.  781; 
"The  transaction  originally  ap-  Suard's  Case,  1  De  G.,  P.  &  J.  533 ; 
pears  to  have  been  voidable,  not  Queen  v.  Carmatic  R.  Co.,  L.  R.  8 
void;  for  a  deed  will  pass  an  in-  Q.  B.  299.  So,  also,  in  New  York, 
terest  to  an  infant,  even  when  unless  the  charter  of  the  corpora- 
coupled  With  a  liability,  if  it  be  tion  forbid  it.  In  re  Reciprocity 
for  his  benefit  to  accept  it."  Bank,  22  N.  Y.  9. 

iiJra    re    Norwegian    Charcoal  is  Sayles  v.  Bates  (1886),  15  R.  I. 

Iron  Co.,  Mitchell's   Case    (1870),  342. 

L.  R.  9  Eq.  363.  i7  Witters  v.  Sawles   (1887),  32 

i2Ebbett's  Case,  5  Ch.  App.  302;  Fed.  Rep.  767;  Anderson  v.  Line, 

Mitchell's  Case,  L.  R.  9  Eq.  363.  14  Fed.  Rep.  405;  Keyser  v.  Hitz, 

13  Symon's  Case,  5  Ch.  App.  298;  2  Mackey,  473;   In  re  Reciprocity 

Castello's  Case,  L.  R.  8  Eq.  504.  Bank,  22  N.  Y.  9;  Sayles  v.  Bates, 

"Foster  v.  Chase,  75  Fed.  797;  15  R.  I.  324;  Simmons  v.  Dent,  12 

Castleman    v.    Holmes,    4    J.    J.  Mo.  App.  288. 

18  U.  S.  Rev.  Stat.,  §  5151. 
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"the  shareholders  of  every  national  banking  association  shall  be 
held  individually  responsible,  equally  and  ratably  and  not  one  for 
another,  for  all  contracts,  debts  and  engagements  of  such  asso- 
ciation, to  the  extent  of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof,  in  addition  to  the  amount  invested  in  such 
shares,"  includes  a  married  woman,  and  her  separate  property 
can  be  charged  with  an  assessment.^'  But  where  stock  was 
entered  on  the  company's  books  by  authority  of  a  director  in  the 
name  of  his  wife,  he  afterwards  voting  and  representing  the 
shares,  and  it  did  not  appear  that  she  authorized  or  ratified  his 
acts,  or  received  any  dividends,  or  claimed  any  interest  in  them, 
it  was  held  to  be  error  to  charge  her  separate  estate  with  the 
debts  of  the  company  to  the  amount  of  stock  thus  standing  in 
her  name.^°  In  England,  the  husband  is  liable  upon  shares  owned 
by  his  wife  at  the  time  of  marriage,^^  or  accepted  by  her  as  a 
legacy  after  marriage.^^  But  his  liability  is  only  for  the  debts  of 
the  company  subsequently  incurred.^'  At  common  law  she  can- 
not contract,  and  therefore  cannot  be  held  liable  to  creditors  on  a 
subscription  to  corporate  stock  ;^*  but  in  the  United  States  she 
may  talce  and  hold  corporate  stock,  whether  or  not  her  common 
law  disability  to  contract  has  been  removed  by  statute.  As  such 
stockholder,  she  is  subject  to  the  same  individual  liability  for  cor- 
porate debts,  as  the  law  imposes  upon  other  persons  who  are 
free  to  contract."" 

F. 

THE  CONTRACT  OF  TRANSFER. 

'  §  391.  (a)  Breach  of  the  contract.     Remedy. — When  an  ac- 
tion at  law  for  damages  on  failure  to  perform  the  contract  of 
-  transfer  will  afford  the  injured  party  an  adequate  remedy,  equity 
will  not,  as  a  general  rule,  interfere  for  the  purpose  of  decreeing 
specific  performance  against  the  defaulting  party.""    Thus,  a  court 

19  Witters  v.  Sawles  (1877),  32  210;  Butler  v.  Cumpston,  L.  R.  7 
Fed.  Rep.  767.  Eq.  16. 

20  Longdale  Iron  Co.  v.  Pomeroy  24  Matthewan's  Case,  L.  R.  3  Eq. 
Iron  Co.  (1888),  34  Fed.  Rep.  448.  781;    Bundy   v.   Cocke,   128   U;   S. 

21  Burlinson's  Case,  3  De  G.  &  185;  Keyser  v.  Hitz,  2  Mackey,  D. 
Sm.  18;  Sadler's  Case,  3  De  G.  &  C.  473,  133  U.  S.  138;  Foster  v. 
Sm.  86;  White's  Case,  3  De  G.  &  Wilson,  75  Fed.  797. 

Sm.  157.  25  Hobart    v.    Johnston    (1881)-, 

22  Thomas  v.  City  of  Glasgow  8  Fed.  Rep.  493;  Kerr  v.  Urie 
Bank  (1879),  6  Scotch  Ct.  of  Ses.       (1897),  86  Md.  72. 

(4th  Series)  607.  26  Duncuft  v.  Albrecht,  12  Sim. 

23Kluht's  Case,  3  De  G.  &  Sm.      198;  Ross  v.  Union  Pacific  Ry.  Co., 
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of  equity  will  not  decree  specific  performance  in  the  transfer  of 
particular  shares  of  stock.'''  Nor  will  the  specific  performance  of 
a  contract  be  ordered  when  the  vendor  is  not  in  a  position  to  per- 
form, or  when  he  does  not  own  the  stock  he  has  contracted  to  sell, 
or  has  not  a  sufficient  amount  to  fill  the  order  he  has  accepted,^' 
though  in  the  latter  case  he  will  be  compelled  to  perform  to  the 
extent  of  his  ability  by  transferring  the  number  of  shares  which 
he  has.'"  When,  however,  a  court  of  equity  refuses  to  give  effect 
to  the  contract  by  compelling  specific  performance,  it  may  give 
the  suitor  pecuniary  compensation  by  awarding  damages ;  that  is, 
it  may  deny  the  relief  prayed  for  and  grant  another  in  the  same 
action.-^" 

§  392.  (b)  Specific  performance  of  the  contract. — A  contract 
for  the  sale  of  stock  will  not  be  specifically  enforced  if  the  remedy 
at  law  in  action  for  damages  is  adequate.  Equity  will  compel 
specific  performance  of  the  contract  for  the  transfer  of  stock 
in  cases  where  such  a  contract  is  part  of  one  over  which  equity 
has  jurisdiction  for  this  purpose.^^  And  in  cases  where  money 
damages  can  not  afford  adequate  compensation,  as,  when  the 
vendee  can  not  purchase  the  shares  for  which  he  has  contracted 
for  the  amount  to  which  he  would  be  entitled  as  damages,^'  pro- 
vided, of  course,  the  contract  is  otherwise  proper,  both  as  regards 
consideration  and  public  policy.^^     Either  party  may  be  entitled  to 

1  Woolw.  26,  32;  Buxton  v.  Lister,  Taylor    on    Corporations,    §    790; 

3  Atk.  383;   Colt  v.  Netterville,  2  Draper  v.  Stone,  71  Me.  175;  Coles 

P.  Wms.   304;    Cuddee  v.  Rutter,  v.   Whitman,   10    Conn.   121.     So, 

1  P.  Wms.  570;  Danforth  v.  Phila-  also,  where  the  contract  Is  part  of 

delphia,  etc.  Ry.  Co.,  30  N.  J.  Eq.  a  contract  for  the  conveyance  of 

12;  Fallon  v.  Railroad  Co.,  1  Dill.  land.     Leach  v.   Fobes,   11   Gray, 

121;    Turner    v.    May,    32    L.    T.  506;  s.  c.  71  Am.  Dec.  732;  Bissell 

(N.  S.)  56;  Poole  v.  Middleton,  29  v.  Farmers,'  etc.  Bank,  5  McLean, 

Beav.    646;    Parish  v.   Parish,   32  495;      Taylor     on     Corporations, 

Beav.  207.     Contra,  Ross  v.  Union  §  790. 

Pac.  Ry.  Co.,  1  Woolw.  26,  though  32  Duncuft  v.  Alhrecht,  12  Sim. 

this  is  oMter.  189;   Cheale  v.  Kenward,  3  De  G. 

27  Hubbell  V.  Drexel,  21  Am.  Law  &  J.  27.  Ace.  Todd  v.  Taft,  89 
Reg.  (N.  S.)  452;  Hardenberg  v.  Mass.  371;  Baldwin  v.  Common- 
Bacon,  33  Cal.  356.  wealth,    11    Bush,    417;    Ashe    v. 

23  Columbine  v.  Chichester,  2  Johnson,  2  Jones'  Eq.  149;  John- 
Phil.  Ch.  27.  son  v.  Brooks,  93  N.  Y.  337;  White 

23Turnure    v.    May,    32    L.    T.  v.   Schuyler,   1  Abb.   Pr.    (N.   S.) 

(N.  S.)  56.  300;  s.  c.  31  How.  Pr.  38;  Chater 

30  Austin  V.  Gillespie,  1  Jones'  v.  San  Francisco,  etc.  Co.,  19  Cal. 
Eq.  261;  Wason  v.  Fenno,  129  219;  Cushman  v.  Thayer  Manuf. 
Mass.  405.  Co.,  76  N.  Y.  368. 

31  So  where  a  stock  transfer  is  33  Mississippi,  etc.  R.  Co.  v. 
involved  in  the  enforcement  of  a  Cromwell,  91  U.  S.  643. 

trust  the  transfer  will  be  ordered. 
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specific  performance  of ,  the  contract,  the  vendor  as  well  as  the 
vendee.  Thus,  where  the  stock  is  in  such  a  condition  that  some 
liability  is  imposed  upon  the  registered  owner,  the  vendor  is  en- 
titled to  an  order  or  decree  in  equity  compelling  the  vendee  to 
ha.ve  the  transfer  recorded  on  the  books  of  the  company.'* 

§  393-  (c)  Avoidance  of  the  contract. — Where  the  stock  has 
been  attached  in  the  hands  of  the  vendor,  it  is  sufficient  ground 
for  the  refusal  of  the  vendee  to  take  it.'^  And,  as  is  the  rule  in 
respect  of  contracts  generally,  fraud  and  fraudulent'  misrepresenta- 
tions on  the  part  of  the  vendor  or  his  agent'®  constitute  a  valid 
ground  for  refusing  to  take  shares  of  stock  which  one  has  con- 
tracted to  purchase.'^  This  rule  has  been  applied  where  it  was 
falsely  represented  the  property  of  the  corporation  was  unin- 
cumbered;'" that  its  affairs  were  prosperous;"  that  certain  per- 
sons of  influence  were  members  of  the  corporation  ;*"  that  certain 
dividends  were  to  be  guarantied  by  the  comp'-ny  ;*^  that  a  dividend 
was  about  to  be  made,  thus  giving  the  stock  a  standing  as  a  good 
investment;*^  that  the  stock  was  full  paid  stock  and  not  subject 
to  calls.*'  So  where  the  vendor  instigates  employees  to  make 
false  memoranda  and  statements  as  to  the  condition  of  the  com- 
pany, the  vendee  may  refuse  to  take  the  shares.**  There  is  a 
class  of.cases  in  which  circumstances  are  relied  upon  as  evidence 
of  fraud,  in  which  it  is  held  that  the  contract  is  valid,  and  no 
presumption  of  fraud  is  raised.  Thus,  where  the  vendor  states 
that  the  stock  is  worth  its  full  par  value,  the  contract  will  stand,  for 


3*  Paine  v.  Hutchinson,  L.  R.  3  Morgan  v.  Skiddy,  62  N.  Y.  319, 

Eq.    257;    s.   c.   L.   R.   3   Ch.   388;  328. 

Walker  v.  Bartlett,  2  Jur.  (N.  S.)  as  Southwestern  R.  Co.  v.  Papot, 

643;  s.  c.  18  C.  P.  845.  67  Ga.  775. 

35  Eastman  v,  Fiske,  9  N.  H.  182.  »»  Cazeaux  v.  Mali,  25  Bart).  578. 

36  Smith  V.  Tracy,  36  N.  Y.  78.  *o  Miller    v.    Barber,    66    N.    Y. 
3T  Bradley    v.     Pool,    98    Mass.  558. 

169;    Gammill    v.    Johnson    (Ark.  *i  Gerhard  v.  Bates,  20  Eng.  L. 

1887),  1  S.  W.  Rep.  610;  Wakeman  &  Eq.   129. 

V.  Dalley,  51  N.  Y.  27;  Nelson  v.  ^2  Lawton  v.  Kittridge,  30  N.  H. 

Luling,   62   N.  Y.   645;    Schwenck  500. 

V.  Naylor,  102  N.  Y.  638;   Gordon  43  sturges  v.  Stetson,  1  Biss.  246; 

T.  Parker,  10  La.  Rep.  56;   Beach  Fosdick  v.   Sturges,   1   Biss.   255; 

on  Railways,  §§  131,  132,  135,  136.  dross    v.    Sackett,     2    Bosw.     617. 

The    intent    to    deceive    must    be  Contra,   Nelson  v.   Luling,    62   N. 

proven.     Bellaires   v.   Tucker,   13  Y.    645.     Cf.   Colt   v.    WooUaston, 

Q.   B.  Div.   563;    Southwestern  R.  2  P.  Wms.  154;    Seaman  v.  Law, 

Co.  V.  Papot,  67  Ga.  775,  692.    But  4  Bosw.  337. 

the.  fraudneed  not  have  been  the  4*  Hagar  v.  Thompson,  1  Black, 

Bole   inducement  to   the   contract.  80. 
VOL.  1  —  37 
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such  a  statement  is  an  expression  of  opinion  as  distinguished  from 
misrepresentation  of  a  material  fact.*" 

§  394.  Transfer  of  shares  in  national  banks. — The  statutes 
of  the  United  States  and  not  those  of  the  States  regulate  the 
transfer  of  the  stock  of  national  banks,  thoiigh  no  exclusive  method 
of  transfer  is  prescribed  by  the  national  banking  act.*"  And  while 
it  is  of  the  utmost  importance  that  the  liability  of  stockholders  of 
•national  banks  should  be  rigorously  enforced,  it  is  declared  that 
the  court  should  not  treat  them  with  exceptional  severity,  and 
apply  to  their  transfers  different  rules  from  those  which  obtain  in 
other  business  transactions."  So  where  a  shareholder  of  a  national 
bank  makes  a  bona  Me  sale  of  his  stock,  and  goes  with  the  pur- 
chaser to  the  bank,  indorses  the  certificate,  and  delivers  it  to  the 
cashier  of  the  bank,  with  directions  to  make  the  transfer  on  the 
"books,  he  has  done  all  that  is  incumbent  upon  him  to  discharge 
his  liability.*^  ■  Likewise  in  a  State,  the  courts  of  which  lean 
strongly  against  unrecorded  transfers,  but  where  the  statute  gives 
no  peculiar  rights  to  attaching  creditors  of  stock  so  transferred, 
precedence  will  be  given  to  an  unrecorded  transfer  of  the  stock 
of  a  bank  which  has  passed  no  by-law  on  the  subject,*"  over  a 
subsequent  attachment  by  a  creditor  of  the  assignor. 

§  395.  Breach  of  trust  in  transfer. — A  purchaser  of  stock 
in  good  faith  and  for  a  valuable  consideration,  will  take  the  stock 
as  against  the  real  owner,  although  his  vendor  made  the  sale  to 
him  in  breach  of  a  trust,"" — upon  the  ground  that  the  legal  title, 
by  which  a  trustee  holds  the  stock,  is  a  title  which  can  be  trans- 
ferred. And  the  delivery  of  certificates,  indorsed  in  blank,  be- 
ing a  sufficient  performance  of  a  contract  to  sell  stock,"  it  follows 
that  such  a  purchase  in  good  faith  and  for  value  from  a  trustee, 
will  vest  the  title  in  the  purchaser  even  though  no  record  of  the 
transfer  has  been  made  upon  the  corporate  books."'' 

46  Union  Nat.  Bank  v.  Hunt,  76  bo  Briggs  v.  Massey,  42  L.  T.  49 ; 

"Mo.   439.  Salisbury  Mills  v.  Townsend,  109 

46  Scott  V.  Pequonnock  Bank,  15  Mass.   115;    Stinson  v.   Thornton, 

Fed.  Rep.  494.  56  Ga.  377;  Holbrook  v.  New  Jer- 

«  Hayes  v.   Shoemaker    (1889),  sey  Zinc  Co.,  57  N.  Y.  616;  Cohen 

39   Fed.  Rep.   319;    s.  c.  6  Ry.  &  v.  Graysen,  4  Md.  Ch.  357;  Sfirague 

Corp.  L.  J.  324;   Whitney  v.  But-  v.  Chicago  Manuf.  Co.,  10  Blatch. 

ler,  118  U.  S.  655.  173. 

48  Hayes  v.   Shoemaker    (1889),  51  Noyes  v.  Spaulding,    27    Vt. 

.39  Fed.  Rep.  319;    s.  c.   6  Ryl   &  420. 

Corp.  L.  J.  324.  62  Johnston  v.  Laflin,  103  U.  S. 

4?  Scott  V.  Pequonnock  Bank,  15  800. 
Fed.  Rep.  494. 
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As  Pledgee. — V^^hen  stock  is  pledged,  and  the  pledgee  knows 
that  the  pledgor  holds  it  in  trust  and  lends  it  to  secure  "a  private 
debt,  he  enters  into  the  transaction  at  his  own  risk,  and  may  be 
■bbliged  to  surrender  the  stock  to  its  rightful  owner.'^  Where  the 
holder  of  a  certificate  of  stock  indorsed  in  blank  by  the  owner  >  of 
record,  is  clothed  with  power  as  agent  or  trustee  to  deal  with 
such  stock  and  transfers  it  by  exceeding  his  powers,  or  in  breach 
-of  trust,  the  true  owner,  having  conferred  on  the  holder  unlimited 
power  of  disposition  over  the  stock,  is  estopped  to  assert  his 
"title  as  against  a  third  person  who  bona  Me  acquires  it'  from  the' 
apparent  owner."* 

§  396.  Remedies  for  fraud  in  the  transfer. — It  may  be  stated 
as  a  general  rule  that  the  vendee  of  stock  will  be  released  from 
the  obligations  of  his  contract  in  cases  where  there  is  such  a 
degree  of  deceit  practiced  upon  him  as  would  entitle  the  vendee 
of  ordinary  personal  property  to  similar  relief,  and  equity  will 
afford  him  affirmative  relief.^"  So  the  whole  transaction  may  be 
-set  aside  by  means  of  a  bill  in  equity,  which  is  the  most  effective 
remedy,  for  the  reason  that,  in  order  to  entitle  the  party  to  the 
relief  prayed  for,  it  is  not  necessary  to  show  actual  fraud,  fraud 
being  often  presumed  from  certain  facts  and  circumstances  which, 
at  law,  will  not  constitute  a  cause  of  action.^^  Thus,  even  when 
representations  are  innocently  made,  the  vendor  will  often  be 
called  upon,  in  equity,  to  make  them  good.""  When  a  transferee 
-finds  that  he  is  a  victim  of  misrepresentation,  he  may,  of  course, 
affirm  or  repudiate  the  contract,  but  in  the  latter  case  he  should 
make  a  tender  of  the  stock  to  the  vendor  and  ask  to  be  reinstated 
"in  the  position  existing  before  the  contract  was  made,"^  and  he 

53  Sha-w  V.  Spencer,  100  Mass.  65  Taylor  on  Corporations,  §  792. 
382;  Duncan  v.  Jandon,  15  Wall.  56  Arkwright  v.  Newbold,  17  Ch. 
165 ;  Loririg  v.  Salisbury  Mills,  125      Div.  301. 

Mass.  138;  Loring  v.  Brodie,  134  bt  Jones  v.  Bolles,  9  Wall.  364; 
Mass.  453;  Sweeny  v.  Bank  of  Bradley  v.  Luce,  99  111.  234;  John- 
Montreal,  5  Can.  L.  T.  503;  Walsh  son  v.  Kirby,  65  Cal.  482;  Stain- 
V.  Stille,  2  Parson's  Select  Cas.  bank  v.  Fernley,  9  Sim.  556;  Ppek 
Eq.  270;  Simmons  v.  Southwestern  v.  Gurney,  Ll  R.  5  N.  H.  377;  Hill 
R.  Co.,  5  Rich.  Eq.  270;  White  v.  v.  Lane,  L.  R.  11  Eq.  215;  Camp- 
Price,  29  Hun,  394.  bell  v.  Fleming,  1  Add.  &  El.  40. 

54  McNeil  V.  Tenth  Nat'l  Bank  But  see  Ogilvie  v.  Currie,  37  L. 
(1871),    46    N.    Y.    325;     Prall    v.  J.  Ch.  541. 

'Tilt,   28   N.   J.   Eq.   479 ;    Bank  v.  5s  Francis  v.  New  York,  etc.  R. 

Livingston,    74    N.    Y.    228;     East      Co.,  17  Abb.  N.  C.  1. 
Birmingham  v.  Dennis   (1888),  85 
Ala.  565. 
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should  act  promptly.  Thus,  when  he  has  given  a  note  in  payment 
for  the  stock,  he  should  repudiate  the  contract,  and  make  a  tender 
of  the  stock,  for  it  is  not  a  defense  to  an  action,  on  such  a  note, 
that  the  transaction  was  tainted  with  fraud."*'  The  injured  party 
also  has  a  remedy  at  law  for  damages.""  In  some  cases  where  in- 
dividuals have  combined  for  the  purpose  of  influencing  the  price 
of  stock  by  false  representations,  they  may  become  liable  to  a 
criminal  prosecution  for  conspiracy."^ 

G. 

PLEDGE  OR  MORTGAGE  OF  STOCK. 

§  397-  Pledge  and  mortgage  distinguished. — At  common 
law,  in  case  of  pledge,  only  the  possession  is  transferred,  while 
in  mortgage  the  title  is  transferred,  either  with  or  without  the 
possession.  Formerly  it  was  thought  that  the  shareholder  could 
not  pledge  his  stock."''  Pledge  is  the  common  method  at  present 
of  securing  an  indebtedness  by  stock;  formerly,  however,  it  was 
accomplished  by  mortgage  in  which  the  pledgor  retained  posses- 
sion of  the  stock."'  But  it  has  recently  been  held  that  a  mortgage 
of  shares  of  corporate  stock,  although  land  is  also  included  in  the 
mortgage,  is  valid  and  binding  between  the  parties,  without  de- 
livery of  possession  of  the  certificate  of  stock."*  In  Kentucky  a 
conveyance  of  shares  in  a  corporation  is  not  within  the  recording 

B9  Gifford  v.  Cahill,  29  Cal.  589.  a  corporation  to  compel  the  exe- 

eo  Miller  v.  Barber,  66  N.  Y.  558;  cution  and  delivery  of  a  certificate 

Nelson   v.   Luling,   62  N.  Y.   645;  of  certain  shares  of  stock  which 

Wakeman  v.  Dalley,  51  N.  Y.  27;  stand  on  the  books  of  the  company 

Newbery  v.  Garland,  31  Barb.  121.  in    the  name    of    another,    from 

61  Regina  v.  Brown,  7  Cox's  whom  plaintiff  claims  title  under 
Crim.  Gas.  442;  Regina  v.  Esdaile,  a  mortgage  and  sheriff's  deed,  in 
1  Fost.  &  F.  213.  Gf.  United  foreclosure  proceedings,  the  mort- 
States  V.  Britton,  108  U.  S.  199.  gagor  is  not  a  necessary    party. 

62  Gilmer  v.  Morris,  80  Ala.  78,  And  the  complaint  in  such  an  ac- 
60  Am.  St.  Rep.  85.  tion  is  not  unintelligible  for  the 

63  Mechanics',  etc.  Assn  v.  Con-  reason  that  the  writ  issued  in  the 
over,  14  N.  J.  Eq.  219.  Gf.  Wil-  foreclosure  proceedings,  (under 
son  V.  Little,  2  N.  Y.  443;  s.  c.  Code  Civil  Proc.  Cal.  §  684,  which 
51  Am.  Dec.  307;  Huntington  v.  requires  that  the  writ  shall  recite 
Mather,  2  Barb.  53"8 ;  Hasbrouck  v.  the  judgment  or  the  material 
Vandervoort,  4  Sand.  74;  William-  parts  thereof,  and  direct  the  offi- 
son  V.  New  Jersey,  etc.  R.  Co.,  cer  to  make  the  sale  for  its  en- 
26  N.  J.  Eq.  398.  forcement,)    Is  termed  "an   order 

64Tregear  v.  Etiwanda  Water  of  sale."  Tregear  v.  Etiwanda. 
Co.  (1888),  76  Cal.  537;  s.  c.  9  Am.  Water  Co.  (1888),  76  Cal.  537; 
St.  Rep.  245.     In  an  action  against      s.  c.  9  Am.  St.  Rep.  245. 
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acts,  and  a  record  of  a  mortgage  of  shares  does  not  charge  with 
■constructive  notice.*" 

§  398.  Stock  is  rarely  mortgaged. — ^Though  it  is  rarely  done, 
stock  in  a  corporation  may  be  mortgaged  as  between  the  parties, 
and  without  transfer  of  the  certificates,  but  not  to  affect  the  cor- 
poration or  a  creditor  of  the  mortgage!-,  or  a  bona  Ude  purchaser 
or  pledgee  of  the  c6rtificate,  without  notice  of  the  mortgage."* 
Unless  there  is  clear  intent  to  the  contrary,  the  courts  will  treat 
the  transaction  as  a  pledge  instead  of  mortgage."^  A  delivery  i, 
of  the  certificates  as  security  is  a  pledge  and  not  a  mortgage."* 
In  Engla,nd  it  is  common  to  mortgage  corporate  ,stoek,  and  the 
mortgagee  may  sell  after  a  reasonable  time,  without  notice  to 
the  mortgager."" 

§  399-  Registered  transfer,  absolute  in  form,  held  a  pledge 
when. — Transfer  on  the  books  absolute  in  form,  or  delivery  of 
the  certificate,  will  be  held  a  pledge,  if  so  intended  by  the  parties.'" 
Where  a  debtor  delivers  shares  to  his  creditor,  the  transfer  is 
presumed  to  be  a  pledge.'^  A  stockbroker  buying  stock  for  a 
client  upon  margins,  holding  it  as  security  for  advances,  is  a 
pledgee.''^ 

§  400.  Transfer  of  possession  is  necessary  to  the  pledge. — 
There  can  be  no  pledge  without  transfer  of  possession  or  control 
to  the  pledgee.'^ 

§  401.  Pledges  by  agents  and  trustees. — An  executor  or  ad- 
ministrator may  pledge  the  stock  of  the  decedent's  estate,  and 
the  pledgee,  even  with  knowledge  that  he  is  executor,  will  be 
protected.  But  a  trustee  has  no  implied  power  to  pledge  or  sell 
shares  of  stock,  held  in  trvist.  A  purchaser  or  pledgee  of  such 
trust  shares,,  taking  them  without  notice  of  the  trust,  is  protected 
as  a  bona  Me  holder,  but  one  who  takes  with  notice,  is  not  pro- 
tected.''* 

§  402.  Rights  and  povs^ers  of  the  pledgee. — It  may  now  be 
considered  as  established,  that  shares  of  stock  may  be  pledged ; 

«5  Spalding  v.  Paine,  81  Ky.  416.  «»  Deverges   v.    Sanderman,   etc. 

66  Campbell    v.  Woodstock,    etc.      Co.  (1901),  1  Ch.  70. 

Co.,   83   Ala.   351;    Tregear  v.  Et-  to  Brewster  v.   Hartlez,   37   Cal. 

Iwanda,    etc.    Co.,    7B    Cal.    537;  15,  99  Am.  Dec.  237. 

Spalding  v.  Paine's  Admr.,  81  Ky.  fi  Borland  v.  Nevada  Bank,  99 

416 ;  Cates  v.  Baxter,  97  Tenn.  443.  Cal.  89,  37  Am.  St.  Rep.  32. 

67  Nabring  v.  Bank  of  Mobile  72  Baker  v.  Drake,  66  N.  Y.  518. 
(1877),  58  Ala.  204.  73  Girard   Trust   Co.   v.   Mellon. 

68  George,  etc.  Co.  v.  Range,  etc.  156  Pa.   St.   579. 

€0.  (1897),  16  Utah,  59.  74  Gottberg  v.  U.  S.  Nat.  Bank, 

(1890),  13  N.  Y.   Supp.  84. 
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and  that  this  can  be  affected  by  any  valid  contract  between  the 
parties,  either  written  or  oralJ°  The  pledgee  of  stock  can  retain 
it,  till  the  debt  is  satisfied,  although  during  such  time  he  can  not, 
by  holding  adversely,  acquire  title  under  the  Statute  of  Limita- 
tionsJ^    While-as  a  general  rule  it  is  said  that  a  pledgee  of  stock 


TBMSMahon  T.  Macy,  51  N.  Y. 
155;  Wilson  v.  Little,  2  N.  Y.  443; 
Mount  Holly,  etc.  Co.  v.  Ferree,  17 
N.  J.  Eq.  117;  Broadway  Bank  v. 
McElrath,  13  N.  J.  Bq.  24;  Fen- 
ney's  Appeal,  59  Pa.  St.  398;  Ginz 
V.  Stumph,  73  Ind.  209;  Baldwin 
V.  Canfield,  26  Minn.  43;  Burgess 
V.  Seligman,  107  IT.  S.  20;  Brick 
V.  Brick,  98  U.  S.  514;  Continental 
National  Bank  v.  Eliot  National 
Bank,  12  Fed.  Rep.  35;  Merchants' 
National  Bank  v.  Richards,  74  Mo. 
77;  Pitot  V.  Johnson,  33  La,.  Ann. 
1286;  Blouin  v.  Liquidators,  30 
La.  Ann.  714;  Newton  v.  Fay,  92 
Mass.  505;  Pinkerton  v.  Railroad 
Co.,  42  N.  H.  424;  New  Orleans 
National  Banking  Assn.  v.  Wiltz, 
10  Fed.  Rep.  330;  Van  Blarcom  v. 
Broadway  Bank,  9  Bosw.  ,532; 
Cornick  v.  Richards,  3  Lea,  1. 

78  Cross  V.  Eureka  Lake  &  Yuba 
Canal  Co.  (1887),  73  Cal.  302;  s.  c. 
2  Am.  St.  Rep.  808.  In  a  recent 
case  in  New  York,  the  fiscal  agent 
of  a  railroad  company  negotiated, 
a  loan  from  defendant,  to  he  se- 
cured by  a  mortgage  on  the  cor- 
porate property.  Pending  the  ex- 
ecution of  the  mortgage,  certain 
certificates  of  stock  in  a  coal  com- 
pany, issued  in  the  names  of 
plaintiffs,  and  which  plaintiffs 
claimed  to  own,  were  delivered  to 
defendant  as  temporary  security, 
with  the  consent  of  plaintiffs.  A 
power  of  attorney,  executed  in 
blank,  was  Indorsed  on  each  cer- 
tificate. Afterwards  the  stock  cer- 
tificates were  handed  back  to  the 
agent  of  the  railroad  company,  on 
the  delivery  to  defendant  of  the 
mortgage.  Thereafter,  the  stock- 
holders of  the  railroad  company 
having  refused  to  ratify  the  mort- 
gage,  defendant   caused   it   to   be 


canceled  at  the  request  of  the  rail- 
road company,  and  obtained  from 
the  agent  a  return  of  the  stock 
certificates.  In  the  meantime  the- 
railroad  company  had  passed  a 
resolution  to  the  effect  that  it 
was  not  the  owner  of  the  certifi- 
cates, and  that  they  should  be  de- 
livered to  the  president  of  the- 
coal  company.  But  the  resolution 
did  not  state  who  the  owners  of 
the  stock  were,  and  it  did  not  ap- 
pear that  the  defendant  had  any 
notice  that  the  shares  were 
claimed  by  plaintiffs;  and  it  was 
held  that  the  defendant  was  en- 
titled to  recover  possession  of  the 
certificates.  Wing  v.  Holland 
Trust  Co.  (1889),  5  N.  Y.  Supp. 
384.  In  a  federal  Supreme  Court 
case  one  K.,  who  owned  all  the 
stock  of  an  association,  and  who 
used  its  land  as  his  individual 
property,  agreed  to  sell  the  stock 
to  iilaintiff,  and  procure  a  deed  to. 
him  of  the  land.  The  plaintiff, 
thinking  his  deed  sufficient,  failed, 
to  demand  the  stock,  which  was. 
held  by  defendant  bank  as  collat- 
eral, which  bank  had  been  in- 
formed of  the  agreement  by  K. 
The  State  court  having  decreed 
the  stock  to  be  plaintiff's  subject, 
to  the  bank's  interest,  the  bank 
sold  it  to  J.  for  the  amount  due 
on  the  obligation  for  which  it  was 
collateral.  J.  sold  nine-tenths  of 
the  stock,  and  this  passed,  in  the 
course  of  many  transfers,  to  S. 
&  L..  who  were  made  defendants, 
in  this  cause,  and  who  held  as 
trustees.  These  trustees,  and  all 
through  whom  they  held,  had 
knowledge  of  plaintiff's  rights.  It 
was  decided  that  the  plaintiff  was 
entitled  to  the  stock,  subject  to 
the  payment   of   the   amount  for 
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can  not  alienate  it/'^  yet,  in  the  absence  of  a  specific  agreement 
to  the  contrary,  he  may  transfer  the  stock  to  his  own  name  on  the 
books  of  the  company,  and,  when  so  transferred,  he  is  not  bound 
to  return  the  identical  shares.'''  He  may  make  any  use  of  tbem 
which  will  not  defeat  the  pledgor's  ultimate  rights.'^' 

Right  to  repledge. — He  has  no  right  to  sell  or  repledge  stock, 
except  by  transfer  of  the  debt  secured  by  the  pledge.*"  If  he  does 
so,  he  is  guilty  of  a  conversion.*"-  'A  purchaser  or  pledgee  of 
stock  from  the  pledgee,  with  notice  of  the  pledge,  is  not  a  bona  fide 
holder  of  the  stock.*^  On  the  other  hand,  if  such  purchaser  buys 
in  good  faith,  certificates,  indorsed  in  blank,  without  knowledge  of 
the  pledge,  he  is  fully  protected  as  a  hona  fide  purchaser.**  The 
pledgor  of  stock  is  the  real  owner,  and  has  the  right  to  agree 
with  the  corporation  which  issued  it,  to  change  its  status  upon 
the  books  of  registry  from  preferred  stock,  to  common  stock, 
subject  to  the  lien  of  the  pledgee.*^  Accordingly,  where  stock 
is  delivered  upon  pledge  with  a  power  of  transfer,  a  hona  Hde 
purchaser  for  value  is  relieved  from  liability  to  the  pledgor.*^  A 
person  taking  in  pledge  a  certificate  of  stock,  newly  issued  in  his 
name  by  an  officer  of  a  corporation,  as  security  for  the  private 
debt  of  the  officer  is,  however,  required  to  investigate  the  title  to 
the  stock,  and  is  affected  with  notice  of  whatever  he  might  have 
found  out  if  he  had  made  proper  inquiry,  where  the  officer  is  one 
having  the  power,  either  alone  or  with  others,  to  issue  stock  cer- 
tificates.*" The  rights  of  the  holder  of  a  certificate  of  stock,  are 
held  to  be  superior  to  those  of  a  person  to  whom  the  stock  has 
been  transferred  without  the  possession  of  the  certificate  there- 
for.*^ 

■which   it  was   originally  sold  by  83  McNeil     v.     Tenth     National 

the  bank  as  pledgee.    Minneapolis,  Bank   (1871),  46  N.  Y.  325. 

Agricultural    &   Mechanical   Assn.  84  Pendleton    v.    Harris    Emery 

V.  Canfield   (1887),  121  U.  S.  295.  Co.   (Iowa  1904),  100  N.  W.  117. 

TTFay  V.   Gray,  124  Mass.   500;  ss  Wood's  Ry.  Law,  §,99,  citing 

Goss   V.    Hampton,    16    Nev.    185;  Felt  v.   Heye,    23   How.   Pr.    359; 

France  v.  Clark,  22  Ch.  Div.  830.  McNeil   y.   Tenth  National   Bank, 

78  See  note  to  Hubbell  v.  Drexel,  46  N.  Y.  325;  Cherry  v.  Frost,  7 
21  Am.  L.  Reg.  454.  Lea,   1;    Thompson  v.  Toland,   48 

79  Lawrence  v.  Maxwell,  53  N.  Ca,l.  99;  Ex  parte  Sargent,  L.  R.  17 
Y.  19 ;  Chamberlin  v.  Greenleaf,  4  Bq.  273.  Contra,  Ortigosa  v.  Brown, 
Abb.  N.  C.  178.  47  L.  J.  Ch.  168. 

80  Bennett  v.  Austin  (1880),  81  86  Farrington  v.  South  Boston 
N.   Y.    308.  R.  Co.  (1890),  150  Mass.  406;  s.  c. 

81  Chew  V.  Loucheim  (1897),  80  7  Ry.  &  Corp.  L.  J.  196. 

Fed.  500.  8T  Beach    on    RallTrays,    §   330, 

8=  German  Savings  Bank  v.  Ren-      citing  Maybin   v.   Ktrby, .  4   Rich. 

Shaw   (1894),  78  Md.  475.  Eq.    105.     In    Yan    Cise   v.    Mer- 
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§  403.  Right  to  register  the  stock. — ^Unless  the  contract  be- 
tween the  pledgor  and  pledgee  forbid,  the  latter  may  have  himself, 
or  any  one  nominated  by  him,  registered  as  the  holder  of  the 
stock  upon  the  books  of  the  company.'^  By  doing  so  he  assumes 
the  responsibilities  of  a  stockholder,  because  he  has  also  taken  the 
apparent  ownership  of  the  stock,  including  the  right  to  receive 
dividends,  and  vote  at  elections.*'  But,  even  where  the  pledgee 
has  not  been  registered,  a  purchaser  of  the  pledged  stock  sold  in 
execution  of  a  judgment  obtained  against  the  pledgor  will,  if  he 
knew  that  the  stock  had  been  hypothecated,  have  his  rights  post- 
poned to  those  of  the  pledgee.'" 

§  404.  Right  to  receive  dividend. — Although  as  between 
pledgor  and  pledgee  the  title  is  in  the  former,  and  the  pledgee's 
lien  is  extinguished  upon  payment  of  the  debt,"^  yet  the  pledgee, 
is  entitled  to  receive  dividends.'^  And  he  may  hold  the  corpora- 
tion liable  if  it  wrongfully  paid  the  dividends  to  the  pledgor.'* 
The  pledgee  is  entitled  to  the  dividend  even  though  the  stock 
stands  in  the  name  of  the  pledgor  on  the  books  of  the  corpora- 


chants'  Nat.  Bank  (Dakota,  1887), 
33  N.  W.  Rep.  897,  certain  stock 
of  a  mining  corporation  was 
"pooled."  F.,  wlio  was  cashier  of 
the  D.  bank,  and  also  a  member 
of  the  firm  of  S.,  M.  &  ¥.,  was 
made  the  chief  trustee  of  the  com- 
bination. R.,  one'  of  those  who 
"pooled"  the  stock,  was  indebted 
to  S.,  M.  &  F.  At  the  time  his 
stock  was  "pooled,"  he  pledged  it 
to  them  as  collateral;  the  certifi- 
cate, which  was  indorsed  by  R., 
remaining  in  possession  of  F.  as 
trustee  of  the  "pool."  He  subse- 
quently pledged  it,  while  still  in 
"pool,"  to  secure  an  indebtedness 
to  the  bank.  It  was  held  that 
both  pledges  were  valid,  under 
Civil  Code  Bak.  §  1759,  providing 
that  "the  lien  of  a  pledge  is  de- 
pendent on  possession,  and  no 
pledge  is  valid  until  the  property 
pledged  is  delivered  to  the  pledgee, 
or  to  a  pledge-holder." 

s8  Anderson  y.  Philadelphia 
"Warehouse  Co.,  Ill  U.  S.  479; 
Heath  v.  Griswold,  5  Fed.  Rep. 
573;   Horton  v.  Morgan,  19  N.  Y. 


170;  s.  c.  75  Am.  Dec.  311;  Day 
V.  Holmes,  103  Mass.  306;  Hiatt  v. 
Griswold,  5  Fed.  Rep.  373;  Union, 
etc.  Bank  v.  Farrington,  13  Lea, 
333;  Cornick  v.  Richards,  3  Lea, 
1;  Hubbell  v.  Drexel,  21  Am.  L. 
Reg.  N.  S.  452;  Fay  v.  Gray,  124 
Mass.  500;  In  re  Angelo,  5  De  Gex 
&  S.  278. 

89  National  Bank  v.  Case,  99  TJ. 
S.  628;  Poole  v.  West  Point,  etc. 
Assn   (1887),  30  Fe-d.  Rep.  513. 

90  Weston  y.  Bear  River,  etc.  Co., 
6  Cal.  425;  s.  0.  5  Cal.  186. 

91  Cross  y.  Eureka  Lake  &  Yuba 
Canal  Co.  (1887),  73  Cal.  302;  s.  c. 
2  Am.  St.  Rep.  808;  construing  Cal. 
Civ.  Code,  §  2889,  under  which 
one  to  whom  a  certificate  of  shares 
of    corporate    stock    is    issued'  as 

'  security  for  a  debt  does  not,  as 
against  the  pledgor,  obtain  the 
legal  title  to  the  stock. 

92  Hill  v.  Newichawanich  Co.,  48 
How.  Pr.  427;  Herrman  v.  Max- 
well, 47  N.  Y.  Super.  Ct.  Rep.  347. 

93  Hunsalcer  v.  Sturgis,  29  Cal. 
142. 
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tion.°*  He  must 'account  however,  therefor,  in  the  final  adjust- 
ment of  the  transaction  between  him  and  his  pledgor ,°°  ■ 

§  405.  Right  to  vote  at  corporate  meetings. — A  pledgee  of 
shares,  having  had  himself  registered  as  holder  thereof  on  the 
company's  books,  is  entitled  to  vote  at  corporate  meetings."" 
Where  shares  of  stock  are  pledged  as  collateral,  the  pledgee  re- 
serving the  right  to  sell  in  case  of  default,  and  the  pledgee  causes 
a  transfer  to  himself  to  be  recorded  on  the  books  of  the  corpora- 
tion, until  the  pledgor's  rights  shall  have  been  foreclosed  by  a 
sale,  he,  and  not  the  pledgor,  is  entitled  to  vote  on  the  stock,  in 
the  absence  of  a  statute  providing  otherwise.'^  The  registered 
pledgee  must  exercise  this  right,  however,  with  some  regard  to 
the  pledgor's  interests."'  Until  the  pledgee  has  been  registered, 
the  pledgor  retains  the  right  to  vote  upon  the  stock  at  corporate 
meetings.""  A  bona  Ude  purchaser  of  bank  stock  assigned  iii 
blank  to  secure  a  loan  without  notice  that  the  holder  was  only 
pledgee,  will  take  the  stock  free  from  the  equities  of  the  pledgor.^ 
Where,  by  statute,  the  stockholder,  notwithstanding'  pledge  of  his 
stock,  may  vote  it  at  all  meetings,  the,  pledgee's  remedy  to  subject 
the  stock  to  payment  of  the  debt,  is  by  bill  to  foreclose  the  pledge, 
<>r  by  sale  on  notice,  and  not  by  bill  to  compel  transfer  of  the  stock 
on  the  books,  to  the  pledgee.^ 

§  406.  Foreclosure  of  the  pledge. — ^Where  the  contract  of 
pledge  has  not  been  complied  with  and  the  stock  not  redeemed, 


01  George,  etc.  Co.  V.  Range,  etc.  nia    Ins.    Co.,    37   Ohio     St.     339; 

Co.   (1897),  16  Utah,  59.  Heath  v.  Silverthorn,  etc.  Mining 

95  Hasbrouck  v.   Vandervoort,  4  Co.,   39  Wis.  146. 

Sandf .  74 ;  Isaac  v.  Clarke,  2  Bulst.  o^  Ex  parte  Willcooks,  7  Cowen, 

306;  Edwards  on  Bailments,  300.  402;    Hoppin  v.   Buffum,    9   R.    I. 

9s  See  generally  the  cases  cited  513;  s.  c.  11  Am.  Rep.  291;  Brews- 

swpra,  §  594.  ter  v.  Hartley,  37  Cal.  15;  s.  c.  99 

97  State  v.- Smith  (1887),  15  Ore-  Am.  Dec.  237;   Crease  v.  Babcock, 

gon,  98.                         ,  10   Mete.    525,    545;    MoDaniell   v. 

^^  Ex  parte  Wlllcocks,  7  Cowen,  Flower  Brook  Manuf.  Co.,  22  Vt. 
402,  410;    s.  c  17  Am.  Pec.   524;    ,  274;  In  re  Cecil,  36  How.  Pr.  477; 

Stephens  on  Joint-Stock  Compan-  In  re  Barker,  6  Wend.  509;  Vowell 

ies,  401;  Lawrence  v.  Maxwell,  53  v.     Thompson,     3     Cranch,     428; 

N.  Y.  19;   Baldwin  v.  Canfield',  26  Scholfleld     v.     Union      Bank,     2 

']V[inn.    43;      Scholfleld    v.    Union  Cranch,   115;    Smith  v.   American 

Bank,  2  Cranch,  115;   MeHenryv.  Coal    Co.,     7    Lans.     317;     N.    Y. 

Jewett,    90  ,N.    Y.    58;    Strong   v.  Laws  of  1848,  ch.  40,  §  17. 

Smith,    15    Hun,    222;    Vowell    v.  1  Maxwell     v.     Foster     (S.     C. 

Thompson,    3    Cranch,     428;     Mc-  1903),  45  S.  B.  927. 

Danlell   v.    Flower-Brook    Manuf.  ,2  American,   etc.   Co.   v.   Pacific, 

Co.,  22  Vt.  274;  Fanning  v.  Hiber-  etc.  Co.  (Wash.  1903),  74  Pac.  826. 
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the  pledgee  may  sell  the  shares  at  public  auction  after  giving- 
notice  to  the  pledgor/  and  without  any  judicial  proceedings^ 
whether  a  sale  is  expressly  authorized  or  not.*  But  he  must 
first  make  demand  for  payment  and  give  the  pledgor  reasonable 
notice  of  the  time  and  place  of  sale.  Otherwise  the  sale  will  con- 
stitute a  conversion  of  the  stock."*  He  can  not  himself  become  the 
purchaser  against  the  objection  of  the  pledgor."  Without  express 
permission  of  the  pledgor,  the  pledgee  can  not  directly,  or  in- 
directly, purchase  the  stock  at  the  sale  in  his  owli  name,  or  in 
the  name  of  another.  Such  a  sale  is  voidable,  at  the  election  of 
the  pledgor.''  It  has  been  held,  however,  that  an  express  agree- 
ment that  the  pledgee  shall  have  the  right  to  sell,  authorizes  him 
to  do  so  by  private  sale.'  The  more  usual  remedy  of  the  pledgee 
is  by. a  bill  in  equity  to  foreclose  the  right  of  redemption,'  especially 
when  there  has  been  no  formal  transfer  of  the  certificates.^"  If 
the  pledgor  redeems  the  stodc  before  sale  or  foreclosure,  he  can 
not  demand  a  return  of  the  identical  shares  which  he  hypothecated, 
unless  they  can  be  distinguished  from  other  stock  of  the  same  kind 
by  ear-marks  or  some  other  means  of  identification.'^^ 

§  407.     Remedies  of  the  pledgor. — The  pledgor  can  not  en- 
join a  sale  of  the  pledge  by  the  pledgee,  unless  the  latter  is  in- 

3  Ogden   V.   Lathrop,     65   N.   Y.  estop  him  from  future  objection. 

158;    Markham  v.   Jaudon,   41  N.  WillouglilDy  v.   Comstock,   3   Hill, 

Y.  235,  243,  holding,  also,  that  the  389. 

time   and    place   must   he   reason-  *  Wilson  v.  Little,  2  N.  Y.  443,. 

able;  Conyngham's  Appeal,  57  Pa.  51  Am.  Dec.  307. 

St.  474 ;  Lewis  v.  Graham,  4  Abb.  5  Gillett  v.  Whiting,  120  N.  Y. 

Pr.  106,  that  newspaper  advertise-  402. 

ment  is  not  sufficient  notice;  s  Maryland  Fire  Ins.  Co.  v.  Dai- 
Bryan  V.  Baldwin,  52  N.  Y.  234,  rymple,  25  Md.  242;  Bryan  v., 
holding  that  the  notice  must  be  Baldwin,  52  N.  Y.  232. 
personal ;  Stevens  v.  Hurlbut  ■?  Easton  v.  German  American 
Bank,  31  Conn.  146,  holding  that  Bank  (1888),  127  U.  S.  532. 
express  power  to  sell  in  a  certain  «  Bryson  v.  Raynor,  25  Md.  424. 
event  is  not  a  waiver  of  notice.  9  Vaupell  v.  Woodward,  2  Sandf. 
A  sale  upon  the  Stock  Exchange  is  Ch.  143. 

held  not  to  be  public.    WiHoughby  10  Robinson  v.  Hurley,  11  Iowa, 

v.  Comstock,  3  Hill.  389;  Brass  v.  410;   s.  c.  79  Am.  Dec.  497;   Mer- 

Worth,  40  Barb.   648;    Ranking  v.  chants'  National  Bank  v.  Hall,  8S 

McCuUough,  12  Barb.  103.    And  a  N.  Y.  338 ;  Briggs  v.  Oliver,  68  N. . 

private  sale  of  pledged  stock,  after  Y.     336;     Johnson    v.    Dexter,    2 

default,  is  illegal.    WiHoughby  v.  MacA.  530;  Blottln  v.  Hart,  30  La. 

Cbmsto3k,  3  Hill,  389;  Castello  v.  Ann.  714. 

City  Bank,  1  Leg.  Obs.  25.  Any  n  See  note  to  Hubbell  v.  Drexel, 
irregularity  in  the  sale  may  be  21  Am:  L.  Reg.  454;  Gilpin  v.  How- 
remedied  by  the  conduct  of  the  ell  (1846),  5  Pa.  St.  41;  s.  c.  45 
pleigror,  which  m^y  be  such  as  to  Am.  Dec.  720;   Horton  v.  Morgan 
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solvent.^*  Where  the  stock  upon  sale  fails  to  realize  enough  to 
satisfy  the  debt,  the  pledgee  may  recover  the  deficiency  from  the 
pledgor  or  his  estate.^^ 

§  408.  Pledgor's  right  of  redemption. — Where  no  time  for 
redemption  of  the  stock  pledged  has  been  fixed  by  the  parties, 
the  pledgor  may  redeem  any  time  before  the  debt  secured  by 
tne  pledge  is  barred.  Though  the  statute  of  limitations  does  not 
run  agatinst  the  pledgor's  right  to  redeem,  he  will  be  denied  relief 
in  equity,  on  the  ground  of  laches^  where  the  .circumstances  render 
his  demand  stale.^* 

H. 

REGISTRATION   OF  TRANSFERS. 

§  409.  Registration,  a  necessity  to  the  corporation,  as  a 
record  of  its  stockholders. — ^To  ascertain  what  persons  are 
liable  as  stockholders  to  the  creditors  of  the  company,  recourse 
must  be  had  to  the  corporate  records.^^  For  this  purpose  the 
creditors  are  entitled  to  an  examination  of  the  books. ^^  And  per- 
sons whose  names  are  found  to  be  registered  thereon  as  holders- 
of  the  stock,  are  presumed  to  be  the  regular  and  lawful  owners- 
of  the  shares  and  as  such  liable  for  the  company's  debts. ^'^  In 
England  it  is  provided  by  statute  that  the  production  of  the  reg- 

(1859),  19  N.  Y.  170;  s.  c.  75  Am.  SicheU's   Case,  L..  R.   3   Ch.   119; 

Dec.  311;   Taylor  v.  Ketchum,  35  Bugg's  Case,  2  Dr.  &  Sm.  452. 

How.  Pr.  289;   Dykers  v.  Allen,  7  is  Marshall  Foundry  Co.  v.  Kil- 

HUl,    497;     Noyes    v.     Spaulding  lain    (1888),   99  N.   C.   501;    s.   o. 

(1855),  27  Vt.  420;  Price  V.  Grover,  6   Am.    St.   Rep.    539;    Brewer   v. 

40  Md.  102;  Thompson  v.  Toland,  Michigan    Salt    Assn.    (1886),    58 

48  Cal.  99;   Atkins  v.  Gamble,  42  Mich.  351. 

Cal.  86;  Hardenburgh  v.  Bacon,  33  17  National  Bank  v.  Case,  99  U. 

Cal.  356;  Boylan  v.  Huguet,  8  Nev.  S.  628;  Turnbull  v.  Payson,  95  U. 

345;  Langton  v.  Waite,  L.  R.  6  Eg.  S.  418;  Wakefield  v.  Fargo  (1882),. 

165;  Le  Cray  v.  Eastman,  10  Mod-  90  N.  Y.  213;  Erskine  v.  Loewen- 

ern   (K.  B.),  499.  stein,  82  Mo.  301;  s.  c.  11  Mo.  App. 

12  Syracuse,  etc.  Ry.  v.  Salt  595;  Pittsburgh,  etc.  R.  Co.  v.  Ap- 
Springs,  etc.  Co.  (1899),  28  N.  Y.  plegate,  21  W.  Va.  172;  Appeal  of 
Misc.  Rep.  619.  Miller  (1881),  1  Pa.  Sup.  Ct.  120; 

13  Furness  v.  uSion  Nat.  Bank,  Graff  v.  Pittsburgh,  etc.  R.  Co. 
etc.,  147  111.  570.  (1858),  31  Pa.  St.  489;  McHose  v, 

"Gilmer  v.  Morris,  80  Ala.  78,  Wheeler    (1863),     45    Pa.    St.   32; 

60  Am.  Rep.  85.  Aultman's  Appeal    (1882),  98   Pa. 

15  Note    to    Thompson    v.    Reno  St.  505,  516,  holding  that  this  rule 

Savings  Bank,  3  Am.  St.  Rep.  806,  applies     even     where     the     stock 

866;  Branson  v.  Oregonian  Ry.  Co.,  standing  in  the  name  of  the  regis- 

10  Oregon,  278;   Henkle  v.  Salem  tered    holder   was   transferred    to 

Manuf.  Co.,  39  Ohio  St.  547;  Wil-  him  merely     as  collateral.    Chief 

liams'  Case,  L.  R.  1  Ch.  Div.  576;  Justice  Sharswood  saying:   "Most 
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ister  of  shareholders  shall  be  prima  fade  evidence  of  the  defendant 
being  a  shareholder.^*  If  the  cornpany  keep  no  subscription  book, 
the  fact  that  the  defendant  was  a  subscriber  may  be  proven 
aliunde.^^  In  an  action  to  enforce  a  shareholder's  individual  lia- 
bility, it  is  sufficient  if  it  appear  that  he  was  a  shareholder  at  the 
time  of  the  institution  of  the  action,  without  it  being  shown  that 
he  occupied  that  position  at  the  time  of  the  accrual  of  the  cause  of 
action.^" 

§  410.  Registry  .when  required  by  statute  or  charter. — 
Where  the  charter  or  by-laws  of  a  corporation  provide  that  its 
stock  shall  be  transferable  only  by  registry  on  the  books  of  the 
company,  the  title  to,  and  ownership  of  the  stock  can  only  pass  by 
a  transfer  on  the  books.^^  The  national  banking  act,'^nd  the  gen- 


especially  is  this  just  and  right  as 
to  creditors  who  trust  to  his  name 
and  have  no  notice  of  the  secret 
trust  upon  which  the  stock  is 
held;"  Price  &  Brown's  Case 
(1850),  3  De  G.  &  Sm.  146;  Bar- 
rett's  Case  (1864),  4  De  G.  J.  &  S. 
416;  Straffon's  Case  (1852),  1  De 
G.,  M.  &  G.  576;  Gower's  Case 
(1868),  L.  R.  6  Eq.  77;  Pox  v. 
Clifton  (1830),  6  Bing.  (Eng.) 
776;  "Who  are  Chargeable  as 
Stockholders,"  (1879),  8  Cent.  L. 
J.  182;  "What  is  a  Contributory," 
2  Jour.  Jur.  521;  Case  of  the  Re- 
ciprocity Bank  (1860),  22  N.  Y.  9; 
Slee  V.  Bloom  (1821),  19  Johns. 
456;  Fisher  v.  Seligman  (1881), 
75  Mo.  13;  Dane  v.  Young  (1872), 
61  Me.  160;  Wheelock  v.  Kost 
(1875),  77  111.  296. 

18  The  Companies  Clauses  Act 
(1845),  8  Vic.  ch.  16,  §  28;  Birken- 
head, etc.  Ry.  Co.  v.  Brownrigg,  4 
Ex.  426;  Bain  v.  Whitehaven  Ry. 
Co.,  3  H.  L.  1;  London,  etc.  Ry. 
Co.  V.  McMichael,  5  Ex.  855;  s.  c. 
20  L.  J.  Ex.  6;  Inglis  v.  Great 
Northern  Ry.  Co.,  16  Jur.  895; 
s.  c.  1  Macq.  112. 

19  Thus,  in  Ross  v.  Bank  of  Gold 
Hill  (Nev.  1888),  19  Pacif.  Rep. 
243,  which  was  an  action  by  a 
creditor  of  a  bank  against  the  sub- 
scribers to  its  capital  stock,  it  was 
proved  that  one  defendant,  at  the" 
organization  of  the  bank,  paid 
$200,  and  took  a  certificate  to  that 


effect,  and  that  upon  the  payment 
of  the  "balance  due"  he  would  be 
entitled  to  twenty  shares  at  $100 
each.  Defendant  testified  that  he 
regarded  the  transaction  as  an  op- 
tion giving  him  the  right  to  take 
the  stock  by  the  payment  of  the 
residue,  or  forfeit  the  amount 
paid.  It  was  proved  that '  the 
bank  received  the  money  as  part 
of  its  capital,  and  the  managing 
oflicer  testified  that  there  were 
$1,800  yet  due.  The  bank  kept  no 
subscription  bookj  but  it  was  held 
that  the  defeiidant  was  shown  to 
be  a  subscriber.  In  the  same  case 
it  was  shown  that  another  defend- 
ant paid  in  ten  per  cent,  and  took 
a  similar  certificate;  that  he  was 
one  of  the  incorporators,  and  kept 
an  open  account  at  the  bank  for 
several  years  after  its  organiza- 
tion. Defendant  testified  that  the 
money  paid  was  a  loan  to  one  of 
the  oflBcers  of  the  bank,  for 
which  he  had  demanded  payment 
before  the  bank's  complications. 
The  oflicer  reftrred  to  testified 
that  the  money  was  paid  upon 
the  capital  stock  of  the  bank,  and 
the  evidence  was  considered  sufli- 
cient  to  show  that  the  defendant 
was  a  subscriber. 

20  Root  V.  Sinnock,  120  111.  350; 
B.  c.  60  Am.  Rep.  558. 

21  Koons  V.  Jeffersonville  Bank, 
89  Ind.  178. 
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eral  corporation  laws  of  most  of  the  States  so  provide.  The  purpose 
of  such  a  requirement  is  for  protection  of  the  corporation  and  its 
creditors,  by  always  knowing  who  are  its  shareholders  and  owners 
entitled  to  vote  at  its  meetings,  receive  dividends,  take  part  in 
the  corporate  management,  and  respond  to  corporate  liability. 
Where  such  registry  is  required,  an  unregistered  transfer  is  in- 
effective against  the  corporation  or  its  creditors,  without  notice  . 
thereof. 

By-Laws. — Without  express  legislative  authority  the  corpora- 
tion has  no  power  to  provide  by  by-law  that  the  corporate  stock 
shall  be  transferable  only  upon  the  corporate  books. ^^  But  though 
the  by-laws  of  a  corporation  require  the  entry  of  transfers  of 
shares  on  a  stock-ledger,  if  none  is  kept  and  such  a  transfer  is 
entered,  according  to  the  custom  of  the  company,  on  the  subscrip- 
tion list,  and  an  assignment  is  indorsed  on  the  shares  themselves, 
and  a  new  certificate  is  issued  to  the  purchaser  by  the  company, 
the  latter  can  not  deny  the  validity  of  the  transfer.^'  The  trans- 
fer must  be  registered  in  the  manner  prescribed  by  the  law  under 
which  the  corporation  acts,  or  in  the  manner  in  which  it  is  ac- 
customed to  do  business  in  order  to  bind  it.^*  So  when  the  by- 
laws require  simply  the  production  of  the  old  certificate  and  that 
the  transfer  shall  be  made  by  the  owner  or  his  attorney,  the  ap- 
plication for  a  transfer  by  the  attorney  and  the  production  of  the 
certificate  is  a  sufficient  compliance  with  the  rule,  and  the  trans- 
feree is  entitled  to  damages  for  a  refusal  to  make  the  transfer 
complete  on  the  books.^^ 

22  Drlscoll  V.  West  Bradley,  etc.  book  of  stock  certificates  with  stub  , 
Co.,  59  N.  Y.  96.  attached  to  each,  on  which  are  en- 

23  Ste,wart  v.  Walla  Walla  Print.  tered  the  date,  name,  serial  num- 
&  Pub.  Co.  (Wash.  T.  1889),  20  bers,  etc.,  corresponding  with  each 
Pacif.  Rep.  605;  Crawford  v.  Prov-  certificate  issued,  a  memorandum 
idential  Ins.  Co.,  8  U.  C.  Com.  P.  entered  on  the  stub  in  these  words, 
263.     In  Alabama  under  the  statu-  "Transf.    to    Winston   Jones,    as- 

•  tory     provisions     regulating    the  signee,  for  collateral,  December  1, 

transfer  of  certificates  of  stock  in  '84,"   is   a  substantial   compliance 

incorporated  companies,  and  prov-  with  the  statutory  requisition,  and 

idlng  that  no   transfer    shall    be  charges  a  subsequent  creditor  or 

valid,  as  against   Bona  fide  credi-  purchaser    with    notice    of    such 

tors   and    subsequent    purchasers  transfer.     Fisher  v,  Jones  (1887), 

without  notice,   "except  from  the  82  Ala.  117. 

time  such  transfer  shall  have  been  2i  gee,  however.  Purchase  v.  New 

registered  or  made  upon  the  book  York  Exchange  Bank,  3  Rob.   (N. 

or  books  of  such  company,"  (Code,  Y.)    164;    Stockwell  v.   St.   Louis, 

§§    2041-2044)    if   a   company  has  etc.  Co.,  9  Mo.  App.  133. 

adopted  no  by-law  regulating  such  25  Commercial     Bank    v.    Kort- 

transfer,  and  keeps  only  a  single  right,  22  Wend.  348;  s.  c.  34  Am. 
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§  410a.  Effect  of  omission  to  register. — By  omitting  to 
register  his  transfer,  the  holder  of  the  certificate  and  power  of 
attorney,  fails  to  obtain  the  right  to  vote,  and  may  lose  his  stock 
by  a  fraudulent  transfer  on  the  books  of  the  company  by  the 
registered  holder  to  a  bona  fide  purchaser.  He  also  takes  the  risk 
of  the  collection  of  dividends  by  his  assignor,  or  of  any  lien  the 
corporation  may  have  on  the  shares.'"  Though  the  decisions  are 
not  uniform,  the  weight  of  authority  holds  that  an  unregistered 
sale  and  transfer  of  stock,  which  either  by  statute  or  charter  is 
required,  is  declared  to  be  transferable  only  on  the  books  of  the 
corporation,  is  efifectual  to  pass  the  property  as  against  subsequent 
attaching  creditors  of  the  vendor.  "Provisions  of  this  kind  are 
intended  solely  for  protection  and  benefit  of  the  corporation ;  they 
•do  not  incapacitate  a  shareholder  from  transferring  his  stock  with- 
out any  entry  upon  the  corporate  books.  Except  as  against  the 
corporation,  the  owner  and  holder  of  shares  of  stock  may,  as  an 
incident  of  this  right  of  property,  transfer  the  same  as  any  other 
personal  property  of  which  he  is  the  owner.""' 

§  411.  To  what  officer  to  apply  for  registration. — ^There  has 
l)een  some  controversy  concerning  what  officer  the  transferee 
should  apply  to  for  registration.  No  general  rule  can  be  given 
applicable  to  all  cases,  except,  perhaps,  that  he  should  apply  to 
the  officer  having  general  control  of  the  books  wherein  registration 
is  made."'  In  the  case  above  cited  an  application  to  the  president 
-of  the  company  was  held  sufficient.""  In  another,  the  person  act- 
ing as,  secretary  and  treasurer  of  a  railroad  company,  was  held  to 
be  the  officer  to  whom  it  was  proper  to  apply.'"  And  it  would 
seem  that  the  transferee  may  generally  consider  a  refusal  by  the 
secretary  equivalent  to  a  refusal  by  the  corporation.'^  In  tlje  case 
of  a  bank,  the  cashier  generally  has  authority  to  act  for  the  com- 
pany, and  to  bind  it  in  this  respect.'"    If  the  by-laws  require  the 

Dec.  317;  Green  Mountain,  etc.  Co.  as  Green  Mountain,  etc.  R.  Co.  v. 

V.  Bulla,  45  Ind.  1.  Bulla,  45  Ind.  1. 

28  New  Haven  R.  R.  V.  Schuyler,  2»  Green  Mountain,  etc.  R.  Co.  v. 

34  N.  y.  80.  Bulla,  45  Ind.  1. 

2T  Lund    v.    Wheaton,    etc.    Co.  so  Goodwin  v.   Ottawa,  etc.  Ry. 

(1893),  50  Minn.  36,  Am.  St.  Rep.  Co.,  13  U.  C.  C.  P.  254. 

623;  Baldwin  v.  Canfleld,  26  Minn.  siMcMurrich  v.  Bond,  etc.  Co., 

43;  Joslyn  v.  St.  Paul,  etc.  Co.,  44  9  U.  C.  Q.  B.  333. 

Minn.    183;     Boston    Music,    etc.  »2  Case  v.  Bank,  100  V.  S.  446. 

Assn.  v.  Gary    (1880),  129  Mass.  CA  Commercial  Bank  v.  Kortright, 

435.  22  Wend.  348. 
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transfer  to  be  made  in  the  presence  of  the  cashier  or  two  wit- 
ness°ess,  it  must  be  attested  by  their  signatures,  or  the  transfer 
is  void.^' 

§  412.  Provisions  requiring  registry. — As  between  the  trans- 
ferrer and  the  transferee,  the  transfer  is  complete,  independent  of 
any  registration,  as  much  so  as  in  case  of  transfer  of  real  estate, 
where  the  title  passes  to  the  grantee  as  between  himself  and  the 
grantor,  whether  or  not  the  deed  is  ever  recorded.-*  The  same 
is  the  rule  with  unregistered  transfers  of  stock,  although  the 
charter  and  by-laws  may  provide  that  no  transfer  shall  be  valid 
until  it  is  registered  upon  the  corporate  books.^^  The  courts  hold' 
these  provisfons  to  affect  only  the  relations  of  the  transferee  as 
against  creditors  of  his  transferrer  and  other  third  parties,  in- 
terested in  the  stock,  and  to  limit  the  right  to  dividends,  and  to 
vote,  to  those  stockholders  whose  ownership  appears  on  record  in 
the  company's  books.^° 

§413.  Formal  requisites  of  registration.  Who  may  have 
registry  made. — In  registration  of  the  certificate,  the  tendency  is 
to  eliminate  the  unnecessary  formalities  of  transfer  book,  and 
power  of  attorney.  It  is  only  essential  that  the  registered  share- 
holder, or  his  assignee,  or  attorney,  shall  appear  before  the  cor- 
porate officer  in  charge  of  the  stock  register,  produce  and  sur- 
render the  certificate,  have  it  regist'ered  in  the  name  of  the  person 
to  whom  assigned,  and  surrender  the  old  certificate  in  place  of  a 
new  one  to  be  delivered  to  or  for  the  assignee.  The  demand  for 
registry  is  sufficient  if  made  in  business  hours  upon  the  principal 
officer  or  clerk  in  attendance  at  the  office  of  the  corporation.^^ 
Where  the  corporation  has  no  book  of  registry  of  stock  transfers, 
and  none  is  by  the  charter  required  to  be  kept,  a  mere  notice  of 
the  transfer  constitutes  registry.^'  It  is  not  essential  to  the  reg- 
istry that  a  new  certificate  shall  be  issued.'" 

In  England  the  formalities  of  a  stock  transfer  are  strictly  ob- 
served. The  transfer  is  made  by  deed  which  is  delivered  to,  and 
Tcept  in  the  custody  of  the  secretary  of  the  company,   who  makes 

33  Planters',  etc.  Ins.  Co.  v.  Sel-  ss  Bates-Farley,  etc.  Co.  v.  Dis- 

ma   Savings   Bank,     63   Ala.    5S5;  mukes  (1899),  107  Ga.  212. 

Dane  v.  Young,  61  Me.  160.  37  Case  v.  Bapk  (1879),  100  TJ.  S. 

3*Noyes    v.    Spaulding    (1855),  446. 

^7  Vt.  420.  38  Crawford   v.    Provincial     Ins. 

35  Johnston  v.  Laflin  (1880),  103  CO.  (1859),  8  U.  C.  C.  P.  263. 

tr.  S.  800.  39  First    Nat.    Bank    v.    GifEord 

(1S77),  47  Iowa,  575. 
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an  entry  of  it  in  a  book  called  the  "register  of  transfers,"  and  in- 
dorses the  entry  on  the  deed.*" 

In  the  United  States  a  substantial  compliance  with  the  require- 
ments of  the  charter  or  by-laws  or  other  statutory  provisions  res- 
pecting the  transfer  of  stock,  is  sufficient  to  complete  the  transfer.*^ 
From  the  point  of  view  occupied  by  the  corporation,  it  is  of  es- 
pecial importance  that  a  transfer  should  be  properly  recorded  on 
tne  books,  in  order  that  it  may  know  whom  to  treat  as  stock- 
holders, and  thus  avoid  complications  and  perhaps  liabilities  and 
litigation.  And  an  assignment  of  stock  duly  registered  will,  even 
■<vhen  it  contains  some  apparent  irregularity,  operate  to  protect  the 
corporation.*"  But,  in  order  to  obtain  the  full  benefits  of  regis- 
tration, the  corporation  must  make  the  transfer  on  the  books,  and, 
so  far  as  it  is  concerned,  the  registration  must  be  made  on  books 
kept  for  that  purpose,  for  if  the  duty  is  neglected  it  can  not  take 
advantage  of  its  own  wrong.*'  And  such  a  neglect  to  make  the 
registration  after  the  written  assignment  properly  executed  has 
been  .lodged  with  it  for  that  purpose,  or  the  failure  to  insist  upon 
a  registration  after  it  has  notice  of  a  transfer,  may  operate  as  a 
waiver  of  its  right  to  the  protection  afforded  by  a  recorded  trans- 
fer, particularly  where  it  has  performed  certain  acts  or  acquiesced 
in  the  performance  of  certain  acts  by  the  parties.**  So,  where  the 
statute  requires  certain  formalities  to  be  observed  in  the  transfer 
of  stock,  among  which  is  the  recording  of  a  certificate,  signed  by 
its  president,  in  the  county  clerk's  office,  and  the  company  re- 
cords such  a  certificate  without  the  president's  signature,  it  can 
not  hold  the  original  stockholder  liable  for  unpaid  calls.*"     So,  in 

40  8  Vic.  ch,  16,  §  15.  Marlborough  Manuf.  Co.  v.  Smith, 

41  National  Bank  v.  Watsontown  2  Conn.  579;  McCurry  v.  Suydam, 
Bank,   105  U.   S.   217;    Preston  v.  10  N.  J.  245;    Pinkerton  v.  Man- 
Cutter     (1888),     64    N.    H.     461;  Chester,  etc.  R.  Co.,  43  N.  H.  424. 
Fisher  v.  Jones,  82  Ala.  117.  ■'i  Weber  v.  Feckey,  52  Md.  500, 

42  Pullman  v.  Upton,  96  tJ.  S.  516;  Isham  v.  Buckingham,  49  N. 
328;  Webster  v.  Upton,  95  U.  S.  Y.  216;  Baine  v.  Whitehaven  Ry. 
65;  In  re  South  Mountain,  etc.  Co.,  Co.,  3  H.  L.  Cas.  1;  Ex  parte  Wal- 
7  Sawyer,  30;  Upton  v.  Hansbor-  ton,  26  L.  3.  Ch.  545;  Clowes  v. 
ough,  3  Biss.  417;  Moore  v.  Jones,  Brettell,  11  Mees.  &  W.  461;  Wal- 

3  Woods,  53;  Foreman  v.  Blgelow,  ter's  Case,  3  De  Gex  &  S.  149; 

4  Cliff.  508;   Seymour  v.  Sturges,  Sadler's  Case,  3  De  Gex  &  S.  36. 
26   N.  Y.   134;    Cole  v.   Ryan,   52  4b  Cutting  v.  Damerell,  88  N.  Y. 
Barb.  168;  Mann  v.  Currie,  2  Barb.  410;  Isham  v.  Buckingham,  49  N. 
294;  Baldwin  v.  Canfleld,'26  Minn.  Y.  216;  Upton  v.  Burnham,  3  Blsa. 
43.  431,  520;  Strange  v.  Houston,  etc. 

43  Brown  V.  Adams,  5  Biss.  181;  R.  Co.,  53  Tex.  ^  162;  Murray  v. 
Northrop  v.  Curtis,  5  Conn.  246;  Bush,  L.  R.  6  H.  L.  37;  Bargate 
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a  case  when  there  is  a  transfer  by  attorney  and  the  attorney  re- 
cords the  transfer  on  the  corporate  books,  but  by  mistake  signs 
as  attorney  for  the  transferee  instead  of  the  transferrer,  the  cor- 
poration may  recover  instalments  due  upon  the  stock  from  the 
former.*'^  Stock  may  be  transferred  before  the  issue  of  shares,*' 
by  substituting  upon  the  subscription  books  the  name  of  the 
transferee  for  that  of  the  subscriber,*^  who  is  then  relieved  of 
further  liability.*" 

Who  may  have  registry  made. — The  transferrer,  in  order  to  re- 
lease himself  from  further  liability  on  the  stock,  may  require  reg- 
istry, of  the  transfer,  upon  surrender  of  the  certificate,  or  at  his- 
instance,  where  the  transferrer  refuses  to  register  the  transfer, 
a  court  of  equity  may  compel  its  registry.^"  And  the  transferee 
in  like  manner  may  compel  registry  of  the  stock  to  be  made  in 
his  name.°^ 

Transfer  on  surrender  of  old  certificate. — Where  the  corporation 
issues  a  certificate  of  shares  to  a  bona  fide  transferee  of  a  stock- 
holder, the  corporation  waives  the  by-law  requirement,  which 
was  not  complied  with,  that  the  surrender  may  be  made  only 
upon  surrender  of  the  old  certificate.^^  To  be  good  as  against 
execution  creditors  of  the  transferer,  the  transfer  of  stock  upon 
the  books  must  be  made  within  the  time  provided  by  the  statute, 
or  every  effort  to  comply  therewith  rriust  be  shown  to  have  been 
made.^^ 

§  414.  Effect  of  non-registry  of  transfer. — ^Where,  the  char- 
ter, or  statute,  or  authorized  by-law  requires  that  transfer  of 

V.   Shortridge,   5   H.   L.   297.     See  «  Burke  v.  Smith,  16  Wall.  390 ; 

also   Beach   on  Railways,    §§   305,  "Weinman  v.  Wilkinsburg,  etc.  Ry. 

374,  389.     Cf.  Johnson    v.    Under-  Co.  (1888),  118  Pa.  St.  192;  Thorp 

hill,   52  N.  Y.   203;    Bosanquet  v.  v.   Woodhull,    1    Sandf.   Ch.   411; 

Shortridge,  4  Ex.  699.  Brlgham  v.  Mead,  10  Allen,  245; 

46  Bend  v.  Susquehanna  Bridge  Of.  Upton  v.  Burnham,  3  Biss.  431, 
Co.,  6  Harr.  &  3r.  128;  s.  c.  14  Am.  520;  Midland  Counties  Ry.  Co.  v. 
Dec.  261;  Hartford,  etc.  R.  Co.  v.  Gordon,  16  Mees.  &  W.  804. 
Boorman,  12  Conn.  520;  Brigham  so  Webster  v.  Upton  (1875),  91 
V.  Mead,  10  Allen,  245;  Hudders-  U.  S.  71;  Johnston  v.  Laflin 
field  Canal  Co.  v.  Buckley,  7  Term  (1880),  103  U.  S.  800. 

Rep.  36;  Evans  v.  Wood,  37  L.  J.  51  Skinner  v.   Fort  Wayne,  etc. 

Ch.  159.  R,  R.   (1893),  58  Fed.  55. 

47  Bank  v.  Bank,  105  U.  S.  217;  52  Richardson  v.  Longwood,  etc. 
State  V.  Butler  (1888),  86  Tenn.  Co.  (Colo.  App.  1904),  76  Pac.  346. 
614;  s.  c.  4  Ry.  &  Corp.  L.  J.  178,  bs  isbell  v.  Graybell  (Colo.  App. 
180.  1904),  76  Pac.  550. 

48  Ryder  v.  Alton,  etc.  R.  Co.,  13 
111.  516. 

Vou  1  —  88 
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stock  shall  be  made  only  on  the  corporate  books,  there  must 
be  such  registry  before  the  transferee  can  acquire  any  rights  as 
against  the  corporation,  other  than  right  to  registry  of  his  transfer. 
In  case  of  insolvency  of  the  corporation,  the  transferrer  of  an 
unregistered  transfer  of  stock  is  not  relieved  from  liability  to 
creditors  for  any  unpaid  balance  due  on  his  stock  to  the  cor- 
poration, or  from  statutory  liability  of  stockholders  above  the  par 
value  of  the  stock.^* 

Effect  as  against  pledgees  or  purchasers. — Where  stock  is  trans- 
ferable only  on  the  corporate  books,  the  provision  is  held  to  protect 
a  bona  fide  pledgee  or  purchaser  of  shares  from  the  owner  of  rec- 
ord, against  an  unregistered  transfer.^"  In  jurisdictions  where' 
an  unregistered  bona  fide  transfer  conveys  the  legal  title  as  well 
as  the  equitable,  the  transferee  is  protected  against  a  subsequent 
attaching  or  execution  creditor  of  the  transferrer.  Where  such 
a  transfer  is  held  to  convey  only  the  equitable  title,  the  courts  dis- 
agree as  to  the  effect  of  such  an  attachment  or  execution."®  But 
most  courts,  including  also  the  United  States  Supreme  Court, 
hold  that  the  transferee  will  be  protected  against  such  attaching 
creditor,  if  he  has  notice  of  the  transfer  before  the  levy."^  "Shares 
in  the  stock  of  a  corporation  are  the  subjects  of  sale,  mortgage, 
or  pledge,  and  are  liable  to  attachment  and  execution  like  other 
personal  property.  And  when  the  question  is  between  a  vendee 
and  an  attaching  creditor  of  vendor,  as  to  which  of  them  has  the 
better  title,  and  it  appears,  as  it  does  here,  that  the  instrument 
of  transfer  or  assignment  was  executed  prior  in  point  of  time,  to 
the  service  of  the  attachment,  then,  if  the  vendee's  purchase  was 
made  in  good  faith  and  for  a  valuable  consideration,  ...  it 
would  seem  that  in  equity  his  title  ought  to  prevail,  provided  he 
has  done  all  that  the  law  requires  of  him,  and  all  that  it  was 
possible  for  him  to  do,  in  taking  such  possession  as  the  nature 
of  the  property  is  susceptible  of."°^  It  is  well  settled  that  a  trans- 
fer of  stock,  otherwise  regular,  operates  only  as  a  contract  be- 
tween the  parties,  if  there  has  been  no  record  thereof  on  the  books 
when  the  statute,  charter  or  by-laws  provide  that  transfers  shall 
be  made  in  that  way.    Thus,  where  one  is  sued  by  a  creditor  of 

54  Richmond  v.  Irons,  121  TT.  S.  ot  Brldgewater,  etc.  Co.  v.  Less- 

27.  berger,  116  U.  S.  8. 

s«  Rough  V.  Breltung,  117  Mich.         os  Colt  v.  Ives,  31  Conn.  25,  81 

48.  Am.  Dec.  161. 

06  Ryan  V.  Campbell,    71  Iowa, 
760. 
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a  corporation,  as  a  stockholder,  for  the  amount  of  his  subscription 
remaining  unpaid,  it  is  no  defense  that  he  has  transferred  his  in- 
terest in  the  stock  to  another,  unless  the  transfer  is  made  a  matter 
of  record  on  the  corporate  books,  for  the  omission  of  registra- 
tion does  not  relieve  a  stockholder  of  liability.^"  And  it  is  held 
that,  except  as  against  the  corporation,  the  owner  of  stock  may, 
as  an  incident  of  his  proprietary  right,  transfer  the  stock  in  the 
same  manner  in  which  he  may  dispose  of  the  title  to  other  personal 
property.  So,  where  certificates  of  stock  are  delivered  in  pledge 
as  security  for  the  payment  of  notes  and  the  return  of  other  stock 
lent,  the  pledgees  are  bona  iide  holders  of  the  shares  represented 
by  the  certificates  as  collateral  security.""  Likewise,  where  one 
contracts  with  another  to  sell  patent  rights  belonging  to  the  latter, 
by  which  a  corporation  is  to  be  formed,  in  the  stock  of  which  pay- 
ment is  to  be  made  for  the  patent  right,  and  half  of  what  is  realized 
above  a  certain  sum  is  to  be  paid  to  the  first  party  for  his  services, 
a  third  person  who  assists  him  in  making  the  sale  is  simply  his 
creditor,  and  does  not  confer  title  to  the  stock  when  issued."^ 
It  is  also  held  that  ah  assignment  of  stock  made  for  the  simple 
purpose  oi  enabling  the  transferrer  to  testify  on  its  behalf  in  an 
action  in  which  the  corporation  is  a  party,  is  a  valid  transfer  as 
between  the  parties,  and  passes  the  interest  in  the  stock  so  as  to 
render  the  transferrer  a  competent  witness."^ 

§  415.  Presumption  of  fraud  from  failure  to  register. — "The 
ground  on  which  stock  sold,  but  not  legally  transferred,  is  open 
to  attachment  by  the  creditors  of  the  vendor,  is  .  .  .  the  same 
upon  which  personal  chattels  sold,  but  retained  in  the  possession 
of  the  vendor,  are  liable  to  attachment  by  the  vendor's  creditors. 
The  principle  in  such  case  is,  that  the  retention  of  possession  is 
a  badge  of  fraud,  that  is,  is  evidence  of  a  fraudulent  secret 
trust.  .  .  .  But  it  is  well  settled  that  this  retention  of  pos- 
session, in  every  case,  is  only  a  badge,  that  is,  is  evidence  of  fraud. 


59  Topeka    Manuf.    Co.   v.  Hale  ner,  133;  Johnson  v.  TJnderhill,  52 

(1888),  39  Kan.  23.  N.  Y.  203;  Bank  of  Utica  v.  Smal- 

eo  Johnston  v.  Laflin,  103  V.  S.  ley,  2  Cowen,  770;  s.  c.  14  Am.  Dec. 
800,  804;  Noyes  V.  Spaulding,  27  526;  First  Nat.  Bank  v.  Gifford, 
Vt.  420;  Baldwin  v.  Canfield,  26  47  Iowa,  575.  Cf.  Baldwin  v.  Can- 
Minn.  43.  field,  26  Minn.  43.     See  also  Con- 

61  Thurber  V.  Crump  (1888),  86  tinental  National  Bank  v.  Eliot 
Ky.  408.  National  Bank,  7  Fed.  Rep.  369; 

62  Noyes  v.  Spaulding,  27  Vt.  Merchants',  etc.  Bank  v.  Richards, 
420;  United  States  v.  Cutts,  1  Sum-  6  Mo.  App.  654. 
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to  be  regarded  as  conclusive  when  the  retention  of  possession 
is  voluntary   and   unnecepsary.""' 

§  416.  Registration  as  evidence  and  notice  of  title. — A  trans- 
feree is  not  required  to  carry  his  investigation  as  to  the  title  of 
his  assignor  to  the  stock  beyond  the  books  of  the  company,  but 
may  rely  upon  them,  and  if  they  show  the  assignor  to  be  the 
owner  of  the  stock  which  afterwards  turns  out  to  be  spurious,, 
it  is  no  defense  in  an  action  against  the  corporation  "that  its  offi- 
cer had  no  authority  to  keep  any  but  correct  books."°*  And  where 
the  corporation  is  required  by  statute  to  keep  a  book  for  the 
registration  of  its  stockholders,  such  a  book  is  competent  evidence 
of  the  transfer  of  stock.^^ 

§  417.  Of  shares  held  in  trust. — ^When  stock  is  held  by  the 
person  in  whose  name  it  stands  on  the  books  in  a  fiduciary  capa- 
city, the  corporation  has  notice  of  that  fact,  and  it  is  liable  to  the 
cestui  que  trust  for  a  fraudulent  transfer  made  by  the  trustee.*"' 
Although  the  company  is  not  chargeable  with  notice  of  a, trust 
merely  because  certain  officers  have  knowledge  of  it.'"^  But  where 
stock,  which  was  inadvertently  registered  in  the  name  of  one  of 
several  beneficiaries,  was  transferred  by  the  cestui  que  trust,  in 
whose  name  it  stood  instead  of  that  of  the  trustee,  the  corporation 
was  held  liable  to  the  other  beneficiaries."'  When  stock  is  regis- 
tered in  the  names  of  two  or  more  persons  as  trustees,  they  must 
unite  in  making  a  transfer,  and  if  one  undertakes  to  transfer  for 
all  by  signing  the  names  of  his  co-trustees,  he  exposes  himself  to 
the  charge  of  forgery,*'  and  the  other  trustees  are  entitled  to  be 

63  Colt  V.  Ives,  31  Conn.  25,  81  69  Barton  v.  North  StafEordshire- 
Am.  Dec.  161.  Ry.  Co.    (1888),  38  Ch.  Dlv.  458; 

64  New  York,  etc.  R.  Co.  v.  s.  0.  4  Ry.  &  Corp.  L.  J.  34;  Slo. 
Schuyler,  34  N.  Y.  30,  76,  77;  Gray'  man  v.  Bank  of  England,  14  Sim 
V.  Portland  Bank,  3  Mass.  364;  475;  Magwood  v.  Railroad  Bank, 
s.  c.  3  Am.  Dec.  156.  5   Richardson    (S.   C.)    379;    Bay- 

65  Preston  v.  Cutter  (1888),  64  ard  v.  Farmers,'  etc.  Bank,  52' 
N.  H.  461.  Pa.    St.   232,   where  the  '  company 

68  Mechanics'     Bank    v.     Seton,  was   sustained   in   refusing   regis  ■ 

1    Pet.    299;     Cottam    v.  Eastern  tration  until,  its  attorney  had  ex 

Counties   Ry.   Co.,   1   John.   &   H.  amlned   the   terms   of   the   trust; 

243,  where  the  signatures  of  the  Bird   v.   Chicago,  etc.   R.  Co.   13T 

other    trustees    were    forged    by  Mass.    428;     Bohlen'a    Estate,    75 

one.    Vide  supra,  §  417.  Pa.    312,    where    there    were    tws. 

6T  Ex  parte  Watkins,  In  re  Kid-  trustees    and    the    transfer    was 

der,  2  Mont.  &  A.  348;   Ex  parte  made  by  one  only;  Loring  v.  Salis- 

Harrison,  3  Mont.  &  A.  506.  bury  Mills,  125  Mass.  135,  where 

68  Farmers,'  etc.  Bank  v.  Way-  the     certificates     contained     the 

man,  5  Gill.  336.  word     "trustee."    Certiflfiates    in. 
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registered  together  with  the  person  appointed  to  succeed  the  for- 
ger, as  owners  of  the  stockJ"  Equity  will  compel  the  corpora- 
lion  to  purchase  stock,  when  there  has  been  such  an  illegal  trans- 
fer, and  substitute  it  upon  its  books  for  that  which  has  been  the 
subject  of  transfer.^^  The  injured  party  also  has  his  remedy 
against  the  trustee,  but  his  right  of  action  against  the  corporation 
is  not  thereby  barred,  unless  a  judgment  has  been  recovered  and 
satisfied  as  agains,t  the  trustee.''^  The  rights  of  the  injured  party 
may  be  lost  or  waived  by  laches,''^  or  barred  by  limitation/*  But 
a  waiver  of  his  remedy  upon  former  breaches  of  trust  is  not  con- 
sidei-ed  to  estop  him  from  seeking  redress  for  a  breach  committed 
thereafter.'^  It  has  been  held  that  the  Bank  of  England  need 
not  recognize  trusts  or  tenancies  in  common,  being  exonerated 
from  registering  transfers  to  tenants  in  common  under  the  terms 
of  the  National  Debt  Act  of  1870/° 

§  418.     Of  defective  transfer.— A  defective  deed  of  transfer 
does  not  pass  title  in  England  and  will  not  be  registered  until  it 


the  name  of  an  institution,  or  in 
a  name  with  title  affixed— -as 
"cashier,"  "president,"  or  other 
official  designation — are  not  a 
good  transfer  or  delivery  unless 
the  assignment  be  acknowledged 
hefore  a  notary  (with  seal  and 
date),  who  must  certify  that  he 
knows  the  person  signing  and 
knows  him  to  he  the  person 
authorized  to  sign,  and  that  he 
has  seen  the  minutes  of  the  in- 
stitution authorizing  said  person 
to  make  said  assignment.  Many 
companies  require,  in  addition,  a 
certified  copy  of  the  resolution  of 
the  directors  of  the  company  in 
whose  name  the  stock  stands, 
authorizing  the  assignment.  The 
assignments  of  certificates  in  name 
of  "administrator,"  "executor," 
etc.,  must  be  accompanied  by  a 
surrogate's  certificate,  showing 
that  the  party  making  the  as- 
signment is,  by  the  terms  of  the 
will,  made  administrator,  execu- 
tor, etc.,  and  authorized  to  dis- 
pose of  said  stock.  Certificates 
in  name  of  parties  residing  in 
foreign  countries  must  have  the 
assignments  witnessed  by  United 
States    consuls,    with    seal    and 


date.  Business  Methods  &  Cus- 
toms of  Wall  Street,"  by  John  H. 
Davis  &  Co. 

70  Barton  v.  North  Staffordshire 
Ry.  Co.  (Ch.  Div.  March,  1880), 
4  Ry.  &  Corp.  L.  J.  34^  37. 

TiBohlen's  EJstate,  75  Pa.  St. 
312;  Loring  v.  Salisbury  Mills, 
125    Mass.    138. 

72  Loring  v.  Salisbury  Mills,  125 
Mass.  138. 

73  Albert  v.  Savings  Bank,  2 
Md.  159;  s.  c.  v  Md.  Ch.  407. 

74  Barton  v.  North  Staffordshire 
Ry.  Co.  (Ch.  Div.  March,  1888),  4 
Ry.  &  Corp.  L.  J.  34,  36,  citing 
and  quoting  the  opinion  of  Best, 
C.  J.,  in  Davis  v.  Bank  of  Eng- 
land, 2  Bing.  393,  and  declaring 
that  opinion  not  affected  by  the 
reversal  of  the  case  which  was 
founded  upon  another  point;  cit- 
ing, also.  Coles  v.  Bank  of  Eng- 
land, 10  Ad.  &  B.  449,  and  Slo- 
man  v.  Bank  of  England,  14  Sim. 
486. 

75  Loring  v.  Salisbury  Mills,  125 
Mass.  138. 

76  Law  Guarantee  &  Trust  Co. 
V.  Bank  of  England  (1890),  8 
Ry.  &  Corp.  L.  J.  47;  33  &  34 
Vic.  ch.  71. 
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is  remedied.^''  In  Louisiana  a  corporation  which  without  a  man- 
date "express  and  special"  within  the  provisions  of  the  code  of 
that  State,  has  permitted  a  transfer  of  a  stockholder's  stock,  is 
liable  for  its  full  value  and  for  dividends  unlawfully  divested.''* 
The  lack  of  the  owner's  indorsement  on  the  certificate  is  not  in- 
consistent with  the  right  of  the  attorney  to  cause  the  stock  to  be 
transferred  to  himself."  The  neglect  of  the  officers  to  require 
an  indorsement  of  the  certificate  is  only  non-feasance,  and  is  no 
evidence  of  conversion.*" 

§  419,  Of  transfer  to  an  irresponsible  person. — A  valid 
transfer  may  be  made  to  a  pauper,  and,  in  the  absence  of  any 
other  objection,  the  transfer  on  the  books  may  be  Compelled,*^  but 
not  in  case  of  insolvency  or  seeming  inevitable  insolvency  of  the 
corporation ;  then  the  corporation  may  refuse  to  allow  registry  of 
transfer  from  a  solvent  stockholder  to  a  "dummy"  or  insolvent 
transferee,  and  whether  the  subscription  price  has  been  paid  or 
not.'^  If  the  corporation  is  solvent,  it  cannot  refuse  a  transfer, 
however  irresponsible  may  be  the  transferee.**  The  right  of  a 
bona  Ude  assignee  of  a  joint-stock  certificate  to  have  the  transfer 
made  on  the  compan3^s  books  to  his  name,  is  not  affected  by  an 
attachment  of  the  stock  by  his  creditors.  A  charter  provision 
that  "all  stock  shall  be  transferable  only  on  the  books  of  the  com- 
pany" refers  only  to  the  relation  between  the  shareholders  and 
the  company.** 

77  Manney   v.    Morgan,    35    Ch.  stock,  the  corporation  will  not  be 

Dlv.  598.  guilty    of    conversion    simply    by 

's  An  order  by  the  shareholder's  issuing  another  certificate  in  the 

general    business     agent    Is    not  name    of    the   attorney,    who    ap- 

such  a   mandate.     "Woodhouse  v.  propriates   the   stock   wrongfully. 

Crescent    Mut.    Ins.    Co..    35    La.  Tafft    v.    Presidio    &    Ferries    R. 

Ann.    238    (Manning,    J.,    dissent-  Co.    (1889),    84    Cal.    131;    s.    c. 

ing),    construing    La.    Code,    art.  6  Ry.  &  Corp.  L.  J.  329. 

2997.  80  Tafft  v.  Presidio,  etc.  R.  Co. 

79  Tafft  V.  Presidio,  etc.  R.  Co.  (1889),   84  Cal.  131;    s.   c.   6  Ry. 

(1889),  84  Cal.  131;  s.  c.  6  Ry.  &  &  Corp.  L.  J.  329. 

Corp.  L.  J.  329.     If  the  attorney  siRegina  v.   Midland   Counties, 

in  fact  of  a  stockholder  presents  etc.,  Ry.  Co.,  15  Ir.  Ch.  525. 

the   certificate   of  stock,   together  82  National,  etc.  Co.  v.  Story,  etc. 

with    a   power   of   attorney   from  Co.  (1896),  111  Cal.  531;  "Welsh  v. 

the   stockholder    giving   him   full  Sargent  (1899),  127  Cal.  72. 

authority     to     deal     with     the  ss  stuart  v.  Hayden  (1898),  169 

stock,      and      the      corporation's  TJ.  S.  1. 

officers     are     ignorant     of     any  s*  Clark    v.     Germala     Security 

intention   on  the  part   of  the  at-  Bank,    61   Miss.    611. 
torney     to     misappropriate     the 
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§  420.  Right  and  duty  of  the  corporation  to  refuse  to  reg- 
ister, when. — ^The  corporation  when  in  doubt  of  the  identity 
or  of  the  right  of  the  applicant  for  registry  of  a  transfer  of  stock 
may  require  proof  of  identity,'"  and  of  the  genuineness  of  the 
signature  to  the  power  of  attorney.^"  It  is  not  the  duty  of  the 
officers  of  a  corporation  to  inquire  into  the  motives  of  an  at- 
torney in  fact,  having  full  power  to  transfer  stock,  for  desiring 
it  to  be  transferred  to  himself.  And  the  fact  that  the  attorney  is 
also  a  director  of  the  corporation,  does  not  warrant  the  presump- 
tion that  the  corporation  had  notice  of  his  intention  to  convert 
the  stock  to  his  own  use,  as  he  assumed  to  act,  not  for  the  cor- 
poration, but  for  his  principal.'" 

§  420a.  Registration  of  transfer.  Suit  to  enforce  a  pro- 
ceeding in  rem. — ^An  action  in  equity  to  compel  registry  on 
the  corporate  books  of  the  legal  title  in  the  owner  of  stock,  as 
determined  by  the  court,  is  in  the  nature  of  a  suit  in  rem,  and 
the  decree  will  bind  non-residents  where  the  statutory  notice  is 
given.'' 

§  421.  Interpleader  by  the  corporation. — The  most  effective 
safeguards  of  the  corporation  against  mistakes  in  allowing  registry 
of  transfer,  are  the  right  of  interpleader  and  right  to  refuse,  until 
compelled  by  the  court  to  make  registry,  in  case  of  demand  by 
two  or  more  conflicting  claimants.  Where  there  is  doubt  as  to 
the  right  of  either  of  two  supposed  transferees  of  the  same  stock 
to  have  the  transfer  registered,  the  corporation  may,  in  an  action 
against  it  for  its  refusal  to  register,  either  transfer  or  file  a  bill 
of  interpleader.'"  It  is  not  incumbent  upon  the  corporation  to 
assume  the  franchises  of  a  court  to  decide  between  cohflicting 
parties  and  rights.  But  where  the  right  of  one  claimant  appears 
reasonably  just,  the  corporation,  after  reasonable  time  allowed  for 
suit,    and  no   action  is   taken  by   the   contestant,    should    allow 

85  Telegraph    Co.    v.    Davenport  sgLeavitt  v.  Fisher,  4  Duer,  1; 

(1878),  97  XJ.  S.  369.  Mechanics'   Bank  v.  Richards,   74 

s«  Bayard  v.  Farmers,'  etc.  Mo.  77;  State  Ins.  Co.  v.  Gen- 
Bank    (1866),    52   Pa.   St.   232.  nett,   2   Tenn.   Ch.   100;    Purchase 

ST  Tafft  V.  Presidio,  etc.  R.  Co.  v.   New  York  Exchange   Bank,   3 

(1889),  84  Cal.  131;   s.  c.  6  Ry.  &  Roh.    (N.    Y.)    164;    Chapman   v. 

Corp.     L.     J.     329;      Equity    Gas  •  New  Orleans,  etc.  Co.,  4  La.  Ann. 

Light  Co.  V.  McKeige   (1893),  139  153;   Townsend  v.  Mclver,  2  S.  C. 

N.  Y.  23711  25;    State  Ins.  Co.  v.  Gennett,  2 

ss  Patterson  v.  Farmington,  etc.  Tenn.   Ch.   82. 
Co.   (Conn.  1904),  57  Atl.  853. 
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registry  by  the  other  party.°°  If  the  corporation  is-  under  mandate 
of  a  court  to  allow  registry,  it  must  obey  it,  and  will  be  protected 
in  obeying  the  decree,  though  it  be  reversed  on  appeal.'^  Where 
there  are  two  such  claimants  to  stock,  he  who  holds  the  certificate 
is  in  the  better  position."^  But  if  the  corporation  has  registered 
the  transfer  of  either  of  the  claimants,  it  can  not  thereafter  inter- 
plead, having  expressly  recognized  a  title  to  the  stock.'^  Where 
a  corporation  receives  notice  of  a  transfer  but  is  enjoined  from 
completing  it  on  the  books,  it  must  still  observe  the  rights  of  the 
transferee."*  In  England  a  corporation  is  bound  to  register 
shares  purchased  by  a  married  woman  in  accordance  with  the 
terms  of  the  Married  Woman's  Property  Act,'^  unless  it  can  show 
that  her  title  is  not  otherwise  good.^"  The  company,  having  the 
control  of  the  register,  has  it  in  its  own  power,  while  a  going  con- 
cern, to 'complete  the  membership  of  the  transferee;  but  it  may 
be  doubted  whether,  after  a  winding-up  order  has  been  made,  it 
has  any  right  to  have  the  register  altered.'^  By  the  English  Com- 
panies Clauses  Act,  the  effect  of  the  closing  of  the  register  of 
transfers  for  a  specified  time  before  such  regular  meeting,  is  that 
"any  transfer  made  during  the  time  when  the  transfer  books  are 
so  closed  shall,  as  between  the  company  and  the  party  claiming 
imder  the  same,  but  not  otherwise,  be  considered  as  made  subse- 
quently to  such  ordinary  meeting.""* 

§  422.  Grounds  for  refusal  to  allow  registry.  Lien  of  the 
corporation. — ^Under  the  Companies  Clauses  Act  of  England,  a 
corporation  may  refuse  to  register  a  transfer  of  stock  until  the 
transferrer  has  paid  all  calls  due  from  him  upon  his  stock."'  And 
a  call,  within  the  meaning  of  the  act,  is  made  when  the  resolution 

80  Hinckley  v.  Pfister  (1892),  seReglna  v.  Carnatic  Ry.  Co., 
83   Wis.    64.  L.   R.   8   Q.   B.   299. 

81  Purchase  v.  New  York,  etc.  8t  Slielfgrd  on  Joint-Stock  Corn- 
Bank  (1865),  3  Rob.   (N.  Y.)   164.  panies,     115,     citing     Joint-Stock 

82Maybin  v.  Kirby,  4  Rich.  Eg.  Discount    Co.,    Richell's    Case,    L. 

105;   Societe  Generale  de  Paris  v.  R.   3    Ch.    119;    General    Floating 

Tramways    Union    Co.,    14    Q.    B.  Dock   Co.,    15    L.    T.    N.    S.    526; 

Div.  424;   s.  c.  L.  R.  11  H.  of  L.  Mitchell's  Case,  L..  R.  4  App.  Cas. 

20.     Cf.  Crawford  v.  Dox,  5  Hun.  548;   Chappell's  Case,  L.  R.  6  Ch. 

507.  902;   Weston's  Case,   L.   R.   4   Ch. 

83  Dalton    V.    Midland    Counties  685;    Ex   parte   Parker,    L.    R.    2 

Ry.  Co.,   12  C.   B.   458.  Ch.   685. 

8*  Purchase    v.    New    York    Ex-  os  8  Vic.  ch.  16,  §  17. 

change  Bank,  3  Rob.  (N.  Y.),  164.  99  g   vic.   ch.   16,   §   16;    Hall  v. 

95  33  &  34  Vic.  ch.  93,  5  4.  Norfolk,   etc.   Co.,   21  L.   J.   Q.   B. 

94;  Regina  v.  Wing,  17  Q.  B.  645. 


§  422.]  SALE    AND   TEANSFBE   OF    STOCK.  601 

authorizing  it  has  been  passed.*    This  I'ule  is  followed  in  the 
United  States.^ 

Lien  upon  subscription  price. — The  corporation  has  no  lien 
upon  the  subscription  price,  and  no  right  to  refuse  registry  because 
it  is  not  fully  paid,  unless 'such  lien  is  expressly  provided  for  in 
the  charter  or  by-laws.  For  that  part  of  the  subscription  price  not 
called  in,  the  transferrer  is  released,  upon  making  the  transfer, 
and  the  transferee  assumes  the  liability  upon  all  calls  made  after 
application  for  registry  of  transfer.'  Even  if  the  indebtedness  of 
the  stockholder  to  the  corporation  is  less  than  the  amount  of  stock 
held  by  him,  the  corporation  can  not  be  forced  to  register  all 
the  shares  over  and  above  the  amount  of  the  indebtedness.*  But 
where  the  original  subscriber  to  the  stock  of  a  corporation  neg- 
lected to  pay  the  instalments,  an  assignee,  consenting  to  comply 
with  the  corporate  regulations,  may,  on  tendering  the  amount  of 
the  instalments,  with  interest,  maintain  a  suit  in  equity  to  compel 
an  issue  to  him  of  a  stock  certificate.^  On  the  other  hand,  where 
stock  is  actually  transferred  upon  which  the  corporation  has  a 
lien,  without,  however,  any  notice  of  the  lien  to  the  purchaser, 
the  lien  is  discharged  as  to  him."  Under  the  Wisconsin  statute, 
which  provides  that  a  corporation  shall  have  a  lien  on  all  stock 
for  debts  due  it  from  the  owner,  the  purchaser  of  stock  upon 
which  a  portion  of  the  purchase  price  is  still  due  from  the  original 
owner,  is  entitled  to  a  registration  of  the  transfer  of  the  stock, 
subject  to  the  lien  of  the  corporation  for  the  unpaid  balance.^  A 
corporation  may  not,  by  means  of  a  by-law,  create  a  Hen  on  the 
stock  of  a  stockholder  indebted  to  it,  and  so  defeat  the  transfer 
of  the  stock  upon  its  books.'     It  can  not  refuse  to  make  a  trans- 

1  Reglna    v.    Lond&nderry,    etc.  6  iron  R.  Co.  v.   Pink,  41  Ohio 

Ry.  Co.,  13  Q.  B..  998;   Ex  parte  St.  321;   s.  c.  52  Am.  Rep.  84. 

Tooke,  18  L.  J.  Q.  B.  343;   In  re  ewest    Nashville    etc.     Co.     v. 

British    Provident,    etc.,    Soc,    32  Nashville  Savings  Bank,  87  Tenn. 

li.  J.  Ch.  633.  252;    Erskine   v.   Loewensteln,    82 

2McCready  v.  Ru'msey,  6  Duer,  Mo.  301;  s.  c.  11  Mo.  App.  595. 

574;    Brent  v.   Bank  of  "Washing-  t  Rev.  Stat.  "Wis.  §  1751;  Herde- 

ton,   10    Peters,   596;    Newbury  v.  gen  v.  Cotzhausen  (1888),  70  "Wis. 

Detroit,  etc.  R.  Co.,  17  Mich.  141.  539. 

3  Cole  V.  Adams  (1898),  19  Tex.  8  Farmers,'    etc.    Bank   v.    "Was- 

Civ.     App.     507;      Bell's     Appeal  son,   48   Iowa,   336;    s.   c.   30  Am. 

(1887),  115  Pa.  St.  88.  Rep.  398;   Driscoll  v.  "West  Brad- 

iPierson  v.  Bank  of  "Washing-  ley,  etc.  Co.,  59  N.  Y.  96;  Steam- 
ton,  3  Cranch,  363;  Sewall  v.  ship  Dock  Co.  v  Heron,  52  Pa.  St. 
Lancaster  Bank,  17  Serg.  &  R.  286;  Mobile  Mutual  Ins.  Co.  v. 
285.  CuUom,  49  Ala.  558;   Williams  v. 

Lowe,  4  JSTeb.  382,  398. 
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fer  upon  its  books  for  want  of  consideration  for  the  transfer." 
But  it  is  not  bound  to  recognize  the  transferee  of  one  who  sub- 
scribed before  incorporation.^" 

§  423.  Of  transfer  of  stolen  or  lost  certificate. — ^Upon  al- 
leged loss  of  the  old  certificate,  the  corporation,  before  rej^istry  of 
its  transfer,  must  require  bond  of  indemnity  against  possibility 
of  its  not  being  lost.^^ 

§  434.  Of  transfer  by  trustees. — It  is  the  duty  of  the  cor- 
poration to  refuse  registry  of  transfer  of  stock  by  a  trustee  unless 
upon^  his  production  of  the  instrument  creating  the  trust  and 
expressly  authorizing  the  sale.  For  transfer  in  neglect  of  this 
duty,  the  corporation  is  liable  to  the  trust  estate.^^ 

§  425.  Of  transfer  by  guardian. — As  it  is  the  right  of  the 
guardian  to  change  the  investment  of  the  funds  of  his  ward,  and 
consequent  right  to  sell  the  stock  he  holds  as  guardian,  the  cor- 
poration must  register  any  transfer  of  such  stock  upon  his  applica- 
tion, and  without  requiring  any  order  or  decree  of  court  authoriz- 
ing the  transfer.^' 

§  426.  Of  transfer  by  executor  or  administrator. — The  cor- 
poration must  register  a  transfer  of  the  sale  of  stock  belonging 
to  the  estate,  by  a  domestic  executor  or  administrator,  upon 
presentation  of  his  letters  of  administration,  and  regardless  of  the 
necessity  for  such  sale,^*  unless  the  corporate  officers  have  actual 
knowledge  that  a  breach  of  trust  is  attempted  by  such  executor .^^ 

§  427.  Non-liability  of  the  corporation  for  registry  of  trans- 
fer by  an  executor. — So  far  as  the  corporation  is  concerned,  it 
incurs  no  liability  by  reason  of  its  registration  of  a  transfer  of 
stock  by  an  executor  or  administrator,  nor  is  it  under  any  obliga- 
tion to  investigate  the  object  or  intention  of  the  transferrer,'^' 
except  in  cases  in  which  it  is  chargeable  with  notice  that  the 
transfer  is  made  for  the  benefit  of  the  executor  or  administrator.^' 

9  Helm  V.  Swiggett,  12  Ind.  194.  "  London,    etc.    Bank   v.   Aron- 

10  Hawkins     v.    Mansfield,    etc.      stein    (1902);   117   Fed.   601. 

Co.,  52  Cal.  513;  Morrison  v.  Gold  ib  Peck    v.    Bank    of    America 

Mountain,   etc.,   Co.,   52    Cal.   306.  (1890),  16  R.  I.  710. 

Contra,  Baltimore,  etc.  Ry.  Co.  v.  18  Crocker  v.  Old  Colony  R.  Co., 

Sewell,   35  Md.   238;    s.   c.   6  Am.  137  Mass.  417;  Goodwin  v.  Am«ri- 

Rep.    402;    Merrimac,    etc.   Co.   v.  can  National  Bank,  48  Conn.  550; 

Levy,  54  Pa.  St.  227.  Hutchins  v.  State  Bank,  53  Mass. 

11  Guilford  v.  Western  Union  421;  Carter  v.  Manufacturers'  Na- 
Tel.  Co.   (1890),  43  Minn.  434.  tional  Bank,  71  Me.  448. 

12  Bayard  v.  Farmers,'  etc.  i?  Lowry  v.  Commercial,  etc. 
Bank  (1866),  52  Pa.  St.  232.  Bank,  Taney,  310. 

13  Lamar  v.   Micou    (1884),   112 
U.  S.  452. 
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Where  a  corporation,  upon  the  application  of  an  administrator, 
transfers  the  shares  standing  in  the  name  of  his  testator  to  him, 
the  administrator  not  producing  the  certificate,  if  the  transfer  is 
unauthorized,  the  corporation  is  liable.^'  It  has  been  held  that 
the  corporation  is  chargeable  with  knowledge  of  the  contents  of 
a  will,^"  but,  upon  better  authority,  this  is  denied.^"  Where,  how- 
ever, the  tim'e  fixed  by  statute  for  the  administration  of  an  estate 
has  passed  and  its  affairs  should  be  finally  settled,  the  executor 
ceases  to  be  an  executor,  except  sub  illo  nomine,  and  assumes  the 
duties  of  an  ordinary  trustee  created  subject  to  the  terms  of  the 
will.  The  corporation,  and  parties  dealing  with  him  for  a  trans- 
fer of  the  shares,  are  then  put  upon  inquiry,  and  in  order  to  be- 
come entitled  to  protection  in  the  future,  they  must  examine  the 
terms  of  the  will  to  determine  his  power  to  sell.^^  And  where 
an  executor  combines  in  his  person  the  functions  of  an  ordinary 
trustee  with  those  of  an  executor,  transfers  of  stock  by  him  as 
trustee  are  subject  to  the  rules  regulating  such  transfers.^^  The 
corporation  is  not  bound  to  go  back  of  the  letters  testamentary,  or 
letters  of  administration,  to  determine  the  authority  of  an  ex- 
ecutor or  administrator,  and  they  will  protect'  the  corporation 
where  it  permits  registration.^'  But  when  a  corporation  has  no- 
tice that  a  transferrer  is  acting  as  agent  without  power  to  sell,  it 
becomes  liable  to  the  principal  if  it  registers  the  transfer,  even 
if  the  certificates  in  the  agent's  possession  are  indorsed  in  blank.''* 
§  428.  Liability  of  the  corporation  for  allowing  registry  of 
forged  certificate.  The  English  rule. — ^The  question  of  re- 
sponsibility for  forged  transfers  of  stocks  long  ago  attracted  at- 
tention in  England.  It  is  the  custom  of  railway  companies,  when 
a  deed  of  transfer  is  sent  in  for  registration,  to  notify  the  regis- 

18  Brisbane  V.  Delaware,  Lacka-  22  White  v.  Price,  39  Hun,  394; 
wanna,  etc.  R.  Co.,  25  Hun.  438.      Prall   v.   Tilt,   28   N.   J.   Eq.   479; 

19  Stewart  v.  Firemen's  Ins.  Co.,      s.  c.  27  N.  J.  Eg.  393.^ 

53  Md.   564.  23  Bayard     v.      Farmers,'      etc. 

20  Hutchins  V.  State  Bank,  53  Bank,  52  Pa.  St.  235;  Lowry  v. 
Mass.  421.  310,    332;    Field   v.    Schieffelln,    7 

21  Lowry  v.  Commercial,  etc.  Commercial,  etc.  Bank,  Taney, 
Bank,  Taney,  310,  332;  "The  Johns.  Ch.  155;  Petrie  v.  Clark,  11 
Rights  and  Duties  of  Corpora-  Serg.  &  R.  377;  s.  c.  14  Am.  Dec. 
tions  in  Dealing  with  Stock  held  636;  Hutchins  v.  State  Bank,  12 
in  a  Fiduciary  Capacity,"  by  Fran-  Met.  423;  Keene  v.  Roberts,  4 
cis  B.   Patten,   18  Am.  Law  Rev.  Mad.  Ch.  332. 

975,    977;     Bayard    v.    Farmers,'  afWoodhouse    v.    Crescent    Mu- 

etc.  Bank,  52  Pa.  St.  236;   Petrie      tual  Ins.  Co.,  35  La.  Ann.  238. 
V.  Clark,  11  Serg.  &  R.  377;   s.  c. 
14  Am.  Dec.  636. 
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tered  holder  whose  stock  it  is  proposed  to  transfer,  that  the  deed 
has  been  deposited,  giving  at  the  same  time  the  amount  and 
description  of  stock,  and  the  purchaser's  name,  and  stating  that, 
if  the  holder  has  executed  the  transfer,  no  further  notice  need 
be  taken  of  the  information  so  conveyed.  Failing  any  notification 
to  the  contrary,  it  is  assumed  "that  the  deed  of  transfer  is  correct, 
and  has  been  duly  executed  by  the  registered  holder.  So  far  as 
the  company  is  concerned,  this  is  all  the  precaution  that  can 
reasonably  be  expected.  The  attestation  of  the  signature  in  the 
form  required  on  every  transfer,  is  accepted  as  a  guaranty  of  its 
genuineness  by  the  purchaser,  as  well  as  by  the  company,  who  act 
as  the  mere  agents  for  transferring  the  stock  as  registered  in  their 
books.  At  the  half-yearly  meetings  of  some  of  the  railway  com- 
panies, the  shareholders  present,  by  resolution,  authorize  the 
directors  to  affix  the  seal  of  the  company  to  the  register  of  share- 
holders, and  by  such  act  they  adopt  all  the  changes  that  may  have 
been  made  to  that  date,  on  the  register  of  shareholders.  If  the 
registrar  of  the  company  makes  the  transfer  required,  and  if  the 
shareholders  accept  the  transfer,  the  question  arises,  who,  in  the 
event  of  forgery  or  other  irregularity  in  the  deed  of  transfer,  is 
to  be  responsible?^^  The  London  Stock  Exchange  Committee 
has,  among  its  rules  now  in  force,  one  to  the  effect  that  "the  seller 
of  shares  of  s,tock  is  responsible  for  the  genuineness  and  regularity 
of  all  documents  delivered,  and  for  such  dividends  as  may  be 
received,  until  reasonable  time  has  been  allowed  to  the  transferee 

23  The  Railway  News,  London,  kept  at  the  Bank  of  England.  The 
Oct.  25,  1890,  where  it  is  said  Bank  of  E3ngland,  however,  re- 
further:  "The  London  Stock  Ex-  placed  the  stock,  thus  continuing 
change  Committee  has  expressed  to  uphold  their  principle  'that 
the  opinion  that  certificates  of  registration  in  their  books  give 
stock  should  he  made  Indefeasible,  an  indefeasible  title.'  Mr.  Wal- 
In  support  of  the  view  that  rail-  ford  points  out  that  'during 
way  certificates  should  be  inde-  the  last  two  years,  Parlia- 
feasible,  Mr.  Ernest  L.  Walford  ment,  by  means  of  the  Trust 
points  out  that,  although  in  the  Funds  Investment  Act,  has  au- 
Barton  case  the  amount  of  North-  thorized  the  transfer  of  these 
Western  Company's  stock  Involved  funds  to  various  English  railway 
was  only  £1,000,  the  total  amount  securities.  It  is,  therefore,  in- 
involved  in  the  various  stocks  cumbent  on  Parliament  either  to 
forged  was  £40,000,  and  it  Is  revise  the  Trust  Funds  Investment 
most  melancholy  to  contemplate  Act,  striking  out  all  English  rail- 
the  extent  of  misery  which  these  way  securities,  or  to  Insist  that 
forgeries  have  caused.  Among  the  the  companies  shall  give  an  inde- 
stocks  were  some  Scinde  Railway  feasible  title.'  " 
annuities,  the  register  of  which  is 
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to  execute  and  duly  lodge  such  documents  for  verification  and 
registration."^"  ' 

Allowing  registry  of  forged  transfer. — Although  a  forged  cer- 
tificate of  stock  may  have  come  to  the  hands  of  an  innocent  pur- 
chaser and  thus  be  lost  by  the  owner,  he  can  not  lose  his  property 
by  the  forgery.  In  place  of  the  stock,  he  may  recover  its  value, 
either  from  the  corporation  for  permitting  the  transfer,  or  from 
the  transferee  obtaining  the  registry.  The  forgery  is  generally 
of  the  name  of  the  shareholder  to  the  indorsed  form  of  the 
transfer.^^  One  who  signs  as  witness,  though  innocently,  a 
forged  transfer  of  stock,  is  liable  to  the  owner  for  its  value.^*  A 
bona  fide  purchaser  of  a  forged  bond,  may  recover  the  price  from 
a  bona  fide  vendor  thereof,  there  being  an  implied  warranty  of 
identity  of  the  thing  sold.^"  A  forged  transfer  conveys  no  title 
to  stock.'"  The  transferee  of  a  forged  certificate  of  stock  cannot 
retain  the  stock  where  no  transfer  has  been  registered  since  the 
forgery.  One  who  obtains  the  first  registry  of '  a  forged  cer- 
tificate of  stock  has  no  rights  except  as  against  his  transferrer.^'^ 

Forgery  of  transfer  of  registered  bonds. — The  treasurer  of 
a  corporation  having  railroad  bonds  registered  in  its  name,  of 
his  own  motion,  forged  a  resolution  of  authority  of  transfer  by 
directors  of  the  corporation,  also  forged  the  corporate  seal  and 

26  stock    Exchange    Rules,    No.  a  certificate  be  lost  or  destroyed, 

86.     And  it  is  added  that  "when  then,   upon   proof   thereof   to   the 

an   official   certificate   of   registra-  satisfaction  of  the  directors,  a  new 

tion  of  shares  or  stock  has  been  certificate   shall   be   given   to   the 

issued,    the    committee    will     not  party  entitled  to  the  certificate  so 

(unless     bad     faith     is     alleged  lost  or  destroyed."     It  is,  we  be- 

against    the   sellers)    take    cogni-  lleve,   the  almost  universal  prac- 

zance  of  any  subsequent   dispute  tice  of  companies  to  exact  these 

as   to  title  until   the  legal   Issue  indemnities,  but  whether  any   of 

has  been  decided,  the  reasonable  them  has  ever  been  successfully 

expenses  of  which  legal  proceed-  sued    on    we    cannot    say.     We 

ing  shall  be  borne  by  the  seller."  gravely  doubt  whether  they  would 

It  is  plain  that  this  rule  requires  be  supported  in  a  court  of  law. 

very  careful  examination  and  re-  — The  Law  Times,  Nov.  1,  1890. 

vision.     The  expression  "reasona-  27  Sewell    v.    Boston,    etc.    Co. 

ble   time,"    for    instance,    is    very  (1862),   86  Mass.  277. 

vague,    and   some    express   prima  ss  Second  Nat.  Bank  v.  Curtiss 

faoie    limitation    of   time    should  (1896),  2  N.  Y.  App.  Div.  508,  153 

take  its  place.    Apropos,  by  what  N.  Y.  681. 

authority  do  the  companies  exact  29  Meyer  v.  Richardson    (1896), 

indemnities  from  holders  of  stock  163   U.   S.   385. 

who    have    lost    their    certificates  so  Richardson       v.       E  m  m  e  tt 

before  they  will  issue  new  ones?  (1901),  61  N.  Y.  App.  Div.  205. 

The  Companies  Clauses  Act,  1845,  ai  Machinists'  National  Bank  v. 

section  13,  simply  enacts  that  "if  Field  (1879),  126  Mass.  345. 


606  SALE   AND   TEANSFEE   OF    STOCK.  [§  429. 

signatuics  of  the  officers,  and  forged  a  power  of  attorney  to  the 
local  transfer  agent  of  the  railroad,  to  transfer  the  bonds  to 
bearer.  The  railroad  agent  thereupon,  in  good  faith,  executed  the 
power  by  transfer  of  the  bonds  to  a  broker  by  whom  they  were 
sold.  Held,  that  the  corporation  was  not  liable,  but  that  the  rail- 
road company  was  responsible.  The  bonds  being  registered,  it 
was  its  duty,  by  its  transfer  agent,  to  satisfy  itself  of  the  genuine- 
ness of  the  power  of  attorney  to  him,  upon  which  he  made  the 
transfer,  and  that  the  railroad  was  therefore  liable  to  the  cor- 
poration for  the  value  of  the  bonds  so  transferred.^^ 

§  429.  Liability  of  the  corporation,  for  wrongful  registry. — 
The  rule  is  well  settled  that  the  corporation  occupies  the  position 
of  a  trustee  towards  its  stockholders,  so  far  that  it  is  bound  to  ex- 
ercise reasonable  diligence  in  protecting  the  title  of  the  beneficial 
owner  of  stock,  against  wrongful  registry  of  transfer  by  the  trus- 
tee, executor  or  other  trustee ;  and  that  the  corporation  is  respon- 
sible to  the  beneficial  owner  for  any  injury  sustained  by  him 
through  its  negligence,  or  misconduct  in  permitting  such  wrongful 
registry  .^^ 

Illustrations : — Where  the  transfer  by  an  executor  was  intended 
to  be  in  pledge  and  not  as  a  sale,  but  there  was  nothing  in  the 
transaction  that  would  lead  an  ordinarily  prudent  man  to  suspect 
that  a  wrong  was  being  committed,  the  corporation  was  held  not 
liable  in  permitting  the  registry  as  an  absolute  sale.'*  "V^here  the 
corporation  had  notice  that  the  holder  of  certain  shares  held  them 
in  trust,  and  allowed  the  registry  of  sale  without  rtiaking  due  in- 
quiry into  the  authority  of  the  trustee  to  sell  the  shares,  it  was 
held  liable  to  the  beneficiary  of  the  trust.'°  Where  the  executors 
of  a  will,  who  were  also  trustees  thereunder  with  power  to  sell  the 
real  estate,  but  no  express  power  to  sell  the  stock  owned  by  tes- 
tator at  his  decease,  and  the  corporation  had  express  notice  of  the 
trust,  and  it  appeared  on  the  certificates  and  on  the  transfer 
books  of  the  corporation,  and  after  the  death  of  the  trustees  ap- 
pointed in  the  will,  the  orphan's  court  appointed  others  in  their 

32  Jennie  Clarkson,  etc.  v.  Ches-  643;  Loring  v.  Salisbury  Mills,  125 
apeake  &  O.  Ry.  Co.  (1900),  83  N.  Mass.  138;  Duncan  v.  Jandon,  15 
Y.  Supp.  913;  Jennie  Clarkson,  Wall.  (U.  S.)  165;  Bayard  v. 
etc.  T.  Union  Pac.  Ry.  Co.  (1900),  Bank,  52  Pa.  St.  232. 

83  N.  Y.  Supp.  913;  Jennie  Clark-  34  Peck  v.  Providence,  etc.  Gas 

son,  etc.  V.  Missouri,  K.  &  T.  Ry.  Co.  (1892),  17  R.  I.  275,  15  L.  R. 

Co.  (1900),  83  N.  Y.  Supp.  913.  A.  643. 

33  Peck  V.  Providence  Gas  Co.  S6  Loring  v.  Salisbury  Mills,  125 
(1892),  17  R.  I.  275,  15  L.  R.  A.  Mass.   138. 
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place,  to  whom  the  stock  was  transferred  as  trustees,  the  corpora- 
tion afterwards  permitted  one  of  the  trustees,  acting  for  himself, 
with  power  of  attorney  froni  the  others,  to  transfer  the  stock,  and 
he  converted  the  proceeds  to  his  own  use  and  absconded,  the  cor- 
poration was  held  liable.^"  Where  the  will  creating  the  trust  gave 
the  trustee  no  power  of  sale,  and  he  was  entitled  only  to  the  income 
during  his  life,  and  the  corporation  permitted  him  to  register  on 
the  corporation  books,  absolute  sale  and  transfer  of  the  stock  to 
an  innocent  purchaser  without  notice,  the  corporation  was  held 
liable.^^  Where  an  executor  transferred  ,  upon  the  corporate 
books  stock  belonging  to  the  estate,  after  his  removal  by  the  court 
from  his  office  of  executor,  the  corporation  was  held  liable  for 
the  wrongful  transfer.^*  Where  the  corporation  permitted  stock 
standing  in  the  name  of  a  trustee  under  a  will,  to  be  transferred 
without  an  order  of  court,  the  corporation  having  constructive 
knowledge  of  the  will  under  which  the  stock  was  held  in  trust, 
— was  held  liable.^"  Where  the  bank  transferred  stock  under  power 
of  attorney  from  an  insane  person,  it  was  held  that  the  corpora- 
tion took  the  risk  of  invalidity  of  the  power.  If  it  is  void,  for  any 
cause,  for  example,  if  it  be  forged  or  given  by  an  infant,  or  by 
a  lunatic,  the  corporation  is  responsible.  Its  ignorance  of  such 
invalidity  of  the  power  is  no  defense.  It  may  refuse  to  recognize 
the  power.*"  If  a  transfer  is  improperly  allowed,  the  company 
is  liable  to  the  party  injured.*^  Accordingly,  if  upon  presenta- 
tion of  an  application  for  the  transfer  of  stock,  the  officers  of  the 
company  are  not  satisfied  that  the  proposed  transfer  is  regular  and 
proper,  they  may  require  the  person  applying  for  the  transfer  to 
produce  sufficient  proof  of  his  authority.*''  They  may  take  a 
reasonable   length   of   time    to   complete   their    investigations.*' 

,36 Bohlen's    Estate,    75    Pa.    St.  deem   it   necessary   they   may   re- 

304.  quire  the  presence   of   the   stock- 

3T  Caulkins  v.  Gas  Light  Co.,  95  holder  himself.     Telegraph  Co.  v. 

Tenn.  634,  4  S.  W.  287.  Davenport,  97  U.  S.  369;   Mechan- 

38  Bsdlway    Co.     v.     Humphries  ics'    Banking    Assn.    v.    Mariposa 
(Miss.),  7  South.  522.  Co.,  3  Rob.   (N.  Y.)   395;  Davis  v. 

39  Marbury    v.    Ehlen,    72    Md.  Bank  of  England,  2  Ring.  393. 
206,  19  Atl.   648.                ,  *3  Bayard     v.     Farmers,'     et':., 

40  Chew  V.  Bank,  14-  Md.  299.  Bank,  52  Pa.  St.  232 ;  Sooiete  Gen- 
*i  Cohen   v.   Gwynn    (1848)),   4      erale  de  Paris  v.  Walker  11  App. 

Md.  Ch.  357;   Mechanics'  Bank  v.  Cas.    21,    41;     Colonial    Bank    v. 

Seton,  1  Pet.  299.  Whinney,  11  App.  Cas.  426.     But 

42  Telegraph   Co.   v.   Davenport,  a    reasonable    time    only    can    be 

97  XJ.   S.   369;    Davis   v.   Bank  of  consumed     in     the     investigation, 

England,  2  Bing.  393.  And  if  they  and  unneccessary  delay,  even  the 


G08  SALE    AND   TEANSFEE   OF   STOCK.  [§  430. 

Where  a  forged  transfer  has  been  registered  and  the  purchaser 
thereunder  sells  to  an  innocent  third  party  new  certificates  issued 
by  the  company,  the  company  is  liable  upon  the  statements '  con- 
tained in  the  new  certificates.  The  measure  of  damages  in  such 
a  case  is  j  value  of  the  stock  at  the  time  of  the  company's 
refusal  to  recognize  the  last  purchaser  of  the  stock.^*  The  fact 
that  the  company  consults  counsel  before  making  the  transfer  to 
the  purchasers,  does  not  protect  it  from  liability,  if  there  is  no 
evidence  as  to  what  facts  were  communicated,  or  what  records  ex- 
hibited,  to  the  attorney  upon  which  he  based  his  opinion.*''  Where 
a  corporation  negligently  cancels  a  member's  stock,  and  issues  cer- 
tificates therefor  to  a  third  person,  who  has  purchased  it  from 
one  not  authorized  to  sell  it,  the  true  owner  is  not  bound  to  pursue 
the  purchaser,  but  may  proceed  directly  against  the  corporation 
alone,  to  compel  it  to  replace  his  stock,  or  pay  him  its  value.'*"/ 
A  stockholder  may  sue  the  corporation  alone  for  the  value  of  his 
stock,  illegally  transferred,  or  he  may  contest  the  title  of  the  trans- 
feree contradictorily  with  both.*'' 

§  430.  Registry  without  surrender  of  the  certificate. — 
Whether  the  surrender  of  the  old  certificate  is  by  by-law  or  other- 
wise, required  to  be  made  or  accounted  for  upon  registry  of  its 
transfer,  the  obligation  is  upon  the  corporation  where  it  does  not 
so  require  it,  and  the  outstanding  certificate  is  wrongfully  trans- 
ferred, the  owner  may  hold  the  corporation  liable  for  the  value  of 
the  stock.**  Where  the  by-laws  and  certificates  of  a  corporation 
provide  that  stock  shall  be  transferable  only  on  the  books  of  the 
company,  either  in  person  or  by  attorney,  and  upon  the  surrender 
and  cancellation  of  the  old  certificate,  no  one  can  claim  to  be  a 
bona  ade  holder  of  the  stock  who  acquiesces  in  the  registration  of 

unexplained  delay  of  more  tlian  a  Harned,  23  Blatchf.  494;   Machin- 

day,    has   been   held   sufiSclent   to  ists'  National  Bank  v.  Field,  126 

entitle    the    transferee    to    dam-  Mass.  345;    In  re  Bahia,  etc.  Ry. 

ages.      Catchpole    v.    Ambergate,  Co.,  L.   R.  3  Q.  R.  584. 

etc.  Ry.  Co.,  1  El.  &  B.  Ill;   Sut-  *5  Caulkins     v.     Memphis     Gas 

ton  V.  Bank  of  England,  1  Craig  Light  Co.    (1887),   85   Tenn.   683; 

&  P.  193.  s.  c.  4  Am.  St.  Rep.  786. 

**  In  re  Bahia,  etc.  Ry.  Co.,  L.  *e  St.    Romes    v.    Levee    Steam 

R.  3  Q.  B.  584;  Hart  v.  Frontino,  Cotton  Press  Co.  (1888),  127  U.  S. 

etc.,  Co.,  L.  R.  5  Ex.  111.    The  cerr  614. 

tifleate  is  an  evidence  of  the  title  *7  Woodhouse   v.   Crescent  Mut. 

of  the  person  in  whose  name  it  Ins.  Co.,  35  La.  Ann.  238. 

is  issued  to  a  portion  of  the  cap-  ^s  Tafft   v.   Presidio,   etc.   R.   R. 

ital  of  the  company,  and  that  fact  (1890),  84  Cal.  131;   Factors,'  etc. 

is  formally  certified  by  the  corpor-  Ins.  Co.  v.  Marine,  etc.  Co.  (1879), 

ation.     Manhattan    Beach    Co.    v.  31  La.  Ann.  149,  11  L.  R.  A.  125. 
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his  name  as  a  stockholder  without  insisting  upon  the  surrender 
and  cancellation  of  the  certificate,  even  if  new  certificates  are 
issued  to  him,  for  the  failure  to  produce  the  old  certificates  for  can- 
cellation is  notice  of  the  possible  existence  of  equities  against  him. 
If  the  corporation  allows  transfer  without  surrender  for  cancella- 
tion of  the  old  certificate,  unless  it  was  lost  or  stolen,  the  cor- 
poration is  liable  to  any  bona  Ude  purchaser.*"  Though  the  failure 
to  have  stock  certificates  surrendered  and  cancelled  upon  a  trans- 
fer on  the  corporate  books,  does  not  necessarily  render  the  title  of 
the  transferee  incomplete,  the  transfer  upon  the  books  being  suf- 
ficient to  vest  the  title  in  a  bona  fide  transferee,^"  yet  he  may  insist 
upon  the  production  and  cancellation  of  the  certificates.^^  When, 
therefore,  a  corporation  has  finally  permitted  the  transfer  on  its 
books,  it  will  not  thereafter  be  permitted  to  set  it  aside  on  the 
ground  that  the  legal  title  of  the  transferee  is  not  perfect,  and  he 
may  enforce  his  right  to  have  his  name  appear  as  a  stockholder 
on  the  official  records  of  the  corporation.^^     But  where  stock  is 


49  Factors,'  etc.  Ins.  Co.  v.  Ma- 
rine, etc.  Co.,  31  La.  Ann.  149. 

so  Baker  v.  Wasson,  53  Tex.  150; 
156;  citing  New  YorK,  etc.  R.  Co. 
V.  Schuyler,  34  N.  Y.  30,  80. 

51  Boatmen's  Ins.  etc.  Co.  v. 
Able,   48  Mo.  136. 

52Cady  V.  Potter,  55  Barb.  463; 
Ward  V.  South-Eastern  Ry.  Co.,  2 
El.  &  E.  812.  When  a  certificate 
of  stock  is  transferred  as  collat- 
eral with  power  of  attorney  in- 
dorsed, the  holder  of  the  certifi- 
cate is  the  only  person  en- 
titled to  make  the  transfer 
on  the  books,  and  a  sale  of  the 
original  owner's  interest  under  an 
attachment  in  an  action  against 
him,  after  the  delivery,  passes  no 
title,  and  the  corporation  has  no 
power  to  make  a  transfer  under 
the  sale;  if  it  does  it  is  liable. 
Smith  V.  American  Coal  Co. 
(1873),  7  Lans.  317;  Smith  v. 
Crescent  City,  etc.  Co.,  30  La. 
Ann.  1378.  So  that  a  transferee 
who  has  been  registered,  but  has 
been  unable  to  obtain  the  cer- 
tificates; must,  in  order  to  obtain 
title,  either  attach  the  stock  or 
enjoin  his  vendor  from  transfer- 
Voul  — 39 


ring  the  certificates  Quarl  v.  Ab- 
bett  (1886),  102  Ind.  233.  This 
is  the  only  method  in  which  the 
rights  of  such  a  transferee  to  the 
stock  can  be  preserved,  for  a  no- 
tice to  the  corporation  is  of  no 
avail.  So  in  a  case  where  a 
guardian  is  sued  by  sureties  to 
prevent  a  transfer  of  stock  by 
him,  the  filing  of  a  suit  is  not 
effective  as  a  notice  to  the  corpor- 
ation to  refuse  to  permit  a  trans- 
fer by  the  defendant.  Bank  of 
Virginia  v.  Craig,  6  Leigh,  399. 
Cf.  Dovey's  Appeal,  97  Pa.  St.  153. 
Likewise  one  to  whom  stock  is 
transferred  by  the  defendant  in 
an  action  in  which  the  title  to 
stock  is  involved  can  not  be  made 
chargeable  with  notice  of  the 
action.  Holbrook  v.  New  Jersey 
Zinc  Co.,  57  N.  Y.  616;  Leitch  v. 
Wells,  48  N.  Y.  586.  But  a  trans- 
fer by  a  defendant  after  judgment 
is  obtained,  will  be  ineffectual  to 
pass  the  title  of  the  stock  and 
the  rights  of  the  plaintiff  and  thu 
corporation  will  be  unimpaired. 
Sprague  v.  Cocheco  Manuf.  Co. 
(1872),  10  Blatch.  173. 
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assigned  and  a  certificate  is  obtained  by  the  transferee  from  the 
company,  upon  whose  books  the  transaction  is  properly  entered, 
and  the  same  stock  is  subsequently  assigned  to  a  third  party,  who 
also  obtains  a  certificate,  which,  by  an  oversight  on  the  part  of 
the  secretary,  is  issued,  the  second  transferee  acquires  neither  a 
legal  nor  an  equitable  title  to  the  stock;"'  although,  if  he  were 
a  bona  fide  purchaser,  and  the  sale  to  him  had  been  made  upon 
false  representations  of  the  company  or  its  officers,  he  might  have 
a  remedy/*  When  a  transferee  has  had  the  transaction  properly 
recorded  by  the  company,  and  is  without  notice  of  the  previous 
sale  of  the  certificates,  he  is  not  liable."  And  a  bona  Me  pur- 
chaser for  value  of  stock  standing  in  the  name  of  his  vendor  on 
the  books  of  the  company,  does  not  hold  it  subject  to  equities  of 
third  persons  of  which  he  had  no  notice.''" 

Liability  of  the  corporation  for  registry  without  certificate. — 
When  a  transfer  is  made  for  the'  purpose  of  collateral  security 
without  surrender  of  the  certificate  and  transfer  on  the  books  as 
required  by  a  statute,  the  corporation  can,  on  the  ground  that 
it  has  a  Hen  on  the  stock;  which  is  prohibited  by  the  statute,  refuse 
to  make  the  proper  transfer  of  the  stock  without  making  itself 
liable  to  the  assignee  in  damages  for  the  conversion  of  the  stock. "^ 
In  Colorado  it  has  been  held  that  the  title  to  stock  can  pass,  under 
the  laws  of  that  State,  as  against  creditors  of  the  stockholders, 
only  by  transfer  upon  the  book^  of  the  company.  So,  where 
stock,  which  is  purchased  but  not  so  transferred  by  the  purchaser, 
is  subsequently  sold  in  attachment  proceedings  by  a  creditor  of 
the  vendor,  the  title  to  the  stock  passes  to  the  purchaser  in  the 
attachment  proceedings."'  An  unrecorded  transfer  of  corporate 
stock  prevails,  in  Massachusetts,  as  against  the  attachment  of 
one  having  knowledge  or  notice  of  the  transfer.""  The  surrender 
of  the  old  shares  should  be  demanded  even  when  the  transferee 

B3  Houston  &  Texas  Central  Ry.  bt  Nicollet  National  Bank  v.  City- 
Co.  V.  Van  Alstyne,  56  Tex.  439;  Bank  (1887),  38  Minn.  85. 
Smith,    V.    North    American,    etc.  os  Conway  v.  John  (Colo.  1890), 
Co.,  1  Nev.  423.  7  Ry.  &  Corp.  L.  J.  437. 

54  Houston,  etc.  Ry.  Co.  v.  Van  19  Bridgewater  Iron  Co.  v.  Liss- 
Alstyne,  56  Tex.  439.  berger,  116  U.  S.  8;  Telford  &  F. 

55  Baker  v.  Wasson,  53  Tex.  150.      Co.  v.  Gerhab    (Pa.  1888),  13  At- 
56Caulkins    v.    Gas    L.    Co.,    85      Ian.    Rep.    90.      Cf.    Van    Cise   v. 

Tenn.  683;  s.  c.  4  Am.  St.  Rep.  Merchants'  Nat.  Bank  (Dak. 
786.  Cf.  Supply  Ditch  Co.  v.  El-  1887),  33  N.  W.  Rep.  897;  Thur- 
liot,  10  Colo.  327;  s.  0.  3  Am.  St.  ber  v.  Crump  (1888),  86  Ky.  408; 
Rep.  586.  Bates    v.    New    York    Ins.    Co.,    3 

Johns.  Cas.  238. 
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is  the  purchaser  of  the  stock  at  an  execution  sale.'**  And  when 
an  assignee  takes  a  certificate  of  stock  upon  which  conditions  af- 
fecting the  title  thereof  are  printed,  he  takes  it  under  a  title 
subordinate  to  that  of  the  corporation  under  those  conditions, 
when  he  allows  the  corporation  to  perform  certain  acts  in  pur- 
suance of  the  conditions  and  in  ignorance  of  the  transfer."^  Where 
the  legal  title  to  shares  of  stock  is  only  assignable  on  the  books 
of  the  corporation,  an  assignment  not  made  or  recorded  on  the 
books,  is  not  valid."^ 


60  Hazard  v.  National  Exchange 
Bank,  26  Fed.  Rep.  94;  Smith  v. 
American  Coal  Co.,  7  Lans.  317. 
Cf.  St.  Louis,  etc.  R.  Co.  v.  Wil- 
son, 114  U.  S.  60;  Rogers  v.  Ste- 
vens, 8  N.  J.  Bq.  167.  And  when 
stock  was  purchased  subsequent  to 
an  attachment  levy,  the  title  did 
not  pass  superior  to  that  acquired 
by  the  purchaser  at  the  attach- 
ment sale,  even  when  negotiations 
for  the  purchase  were  had  before 
the  writ  was  Issued,  and  at  the 
time  of  the  assignment  of  the 
stock  neither  the  vendor  nor  ven- 
dee had  any  actual  notice  of  the 
levy.  Young  v.  South  Tredegar 
Iron  Co.,  87  Tenn.  189;  s.  c.  4 
Am.  St.  Rep.  752.  If  the  attach- 
ment is  made  and  the  stock  levied 
on  before  a  transfer  of  the  stock, 
the  corporation  cannot  refuse  to 
make  a  transfer  on  its  books  and 
issue  a  certificate  to  the  purchaser 
at  a  sale  in  execution  of  the  judg- 
ment on  the  ground  that  the 
stock  had  been  assigned  to  a 
thjrd  party  before  judgment. 
Morehead  v.  Western,  etc.  R.  Co., 
96  N.  C.  362.  In  an  action  by 
the  purchaser,  under  attachment 
and  execution,  of  shares  of  a  rail- 
road company,  to  compel  the  cor- 
poration to  transfer  to  him,  upon 
the  stock  books  of  the  company, 
the  shares  so  purchased,  and  to 
execute  the  proper  certificate,  it 
is  no  defense  on  the  part  of  the 
company  that,  prior  to  the  judg- 
ment under  which  the  stock  was 
sold,  the  stock  had  been  duly  as- 
signed   to    a    third   party,    there 


being  no  allegation  or  evidence 
that  the  assignment  was  made 
prior  to  the  attachment  levy. 
Morehead  v.  Western  N.  C.  R.  Co. 
(1887),  96  N.  C.  362.  Yet,  when 
the  stock  purchased  at  an  execu- 
tion sale  was  transferred  by  the 
direction  of  the  court  after  a  trial 
and  the  decision  of  the  court  of 
last  resort  without  the  cancella- 
tion of  the  certificate,  the  cor- 
poration is  not  liable  to  the  holder 
of  the  outstanding  certificate  who 
took  no  pains  to  protect  himself. 
Friedlander  v.  Slaughter  House 
Co.,  31  La.  Ann.  523;  National 
Bank  V.  Lake  Shore,  etc.  R.  Co., 
21  Ohio  St.  221.  Cf.  State  v.  War- 
ren, etc.  Co.,  32  N.  J.  439;  Chap- 
man v.  New  Orleans,  etc.  Co.,  4 
La.  Ann.  153.  When,  however, 
the  court  commanded  the  defend- 
ant corporation  to  cancel,  to  a 
certain  extent  and  amount,  a 
stock  certificate  which  it  had 
previously  issued  to  one  H.,  in 
which  was  a  statement  as  to  own- 
ership and  transfer,  and  in  lieu 
thereof  to  issue  another  certifi- 
cate to  the  plaintiff,  the  court 
having  jurisdiction  of  the  defend- 
ant corporation  and  the  defendant 
H.,  but  not  having  possession  of 
the  certificate  which  it  attempted 
to  cancel,  it  was  held  that  the  de- 
cree was  erroneous;  Joslyn  v.  St. 
Paul  Distilling  Co.  (Minn.  1890), 
8   Ry.   &  Corp.   L.   J.   332. 

61  Jennings  v.  Bank  of  Califor- 
nia  (1889),  79  Cal.  323;    s.  c.  12 
Am.  St.  Rep.  145,  5  L.  R.  A.  233. 
I     «2Lippitt    V.    American    Wood 
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Registry  unnecessary  unless  required  by  charter. — No  record 
on  the  books  of  the  company  is  required,  however,  to  perfect  the 
transfer  of  stock  unless  so  provided  by  the  charter  and  by-laws  of 
the  corporation.^'  A  corporation  is  ordinarily  justified  in  treating 
the  assignee,  or  holder  of  stock  certificates,  as  the  legal  or  equit- 
able owner  thereof.'*  The  company  is  trustee  for  the  stockhold- 
ers and  is  bound  to  protect  their  interest,^'  and  having  the  power, 
upon  the  demand  of  an  alleged  assignee  of  its  stock,  to  have  a 
transfer  on  the  books  made,  to  ascertain  who  this  owner  is,  by  re- 
quiring the  production  of  the  certificate,  it  is  liable  to  the  real 
holder  of  the  certificate;  and  the  title  of  the  transferee  upon  the 
books  is  not  affected  by  the  non-cancellation  of  the  old  certificate."' 
And  therefore  the  transfer  of  stock  on  the  books,  without  the 
presence  of  the  original  certificate,  is  made  at  the  peril  of  the  cor- 
poration.''    So  that,  upon  stock  so  issued  by  wrong  or  mistake. 


Paper  Co.  (1885),  15  R.  I.  141;  s. 
c.  2  Am.  St.  Rep.  886.  By  the  terms 
of  a  stock  certificate,  it  was  trans- 
ferable upon  the  books  of  the 
corporation  only  upon  its  produc- 
tion. B.,  the  owner  of  the  certi- 
ficate, transferred  it  to  A.  No 
transfer  was  made  on  the  books. 
After  B.'s  death  his  administrator 
represented  that  the  certificate 
was  lost,  and  the  corporation 
thereupon  issued  a  new  one  to 
him,  made  a  transfer  on  its  books 
and  paid  to  him  dividends,  and  it 
was  held  that,  notwithstanding 
A.  could  compel  the  issue  of  a 
certificate  to  himself,  but  that  the 
dividends  were  properly  paid  to 
B.'s  administrator,  as  no  rule  re- 
quired the  production  of  a  certi- 
ficate upon  making  a  demand  for 
dividends.  Brisbane  v.  Delaware, 
L.  &  W.  R.  Co.,  94  N.  Y.  204. 

«3  Sayles  v.  Bates,  15  R.  I.  342. 

64  Supply  Ditch  Co.  v.  Elliott 
(1887),  10  Colo.  327;  s.  c.  3  Am. 
St.  Rep.  586. 

65Supply  Ditch  Co.  v. 
(1887),  10  Colo.  327;  s.  c. 
St.  Rep.  586;  New  York,  etc.  R. 
Co.  V.  Schuyler,  34  N.  Y.  30,  81; 
Moores  v.  Citizens'  National  Bank, 
111  U.  S.  156;  Bank  v.  Lanier,  11 
^Vall.  369;  Brisbane  v.  Delaware, 


Elliott 
3  Am. 


L.  &  W.  R.  Co.,  94  N.  Y.  204; 
Cushman  v.  Thayer,  Manuf.  Co.,  76 
N.  Y.  365;   s.  o.  3  Am.  Rep.  315. 

66  New  York,  etc.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30,  81;  Pol- 
lock V.  National  Bank,  7  N.  Y. 
274;  s.  c.  57  Am.  Dec.  520;  Davis 
V.  Bank  of  England,  2  Bing.  397; 
Ashby  V.  Blackwell,  2  Eden,  Ch. 
299.  A  by-law  providing  that 
stock  can  only  be  transferred  on 
surrender  of  the  certificate  to 
the  president  or  secretary,  who 
shall  write  "cancelled"  thereon 
before  issuing  a  new  certificate, 
was  held  merely  intended  to  pro- 
tect the  interests  of  the  corpora- 
tion. A  delivery  of  a  certificate 
by  A.  to  B.,  without  transfer  on 
the  books,  as  collateral  security, 
with  A.'s  name  signed  thereon  to 
a  blank  transfer,  is  valid  as 
against  C,  an  attaching  creditor 
of  A.,  and  on  garnishment  thereof, 
the  cburt  may  order  the  shares 
to  be  sold,  and  the  proceeds  paid 
first  to  B.,  to  the  extent  of  his 
debt,  and  the  surplus,  if  any,  to 
be  applied  to  C.'s  judgment.  See- 
ligson  V.  Brown,  61  Tex.  114. 

87  Supply  Ditch  Co.  v.  Elliott 
(1887),  10  Colo.  327;  s.  o.  3  Am. 
St.  Rep.  586;  State  v.  New  Or- 
leans, etc.  R.  Co.,  30  La.  Ann.  308; 
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the  corporation  is  liable  to  a  bona  Me  holder  of  the  certificate."' 
The  stock  thus  receives  a  character  of  negotiability."'  "When 
the  original  stockholder,  to  whom  such  a  certificate  has  been 
issued,  comes  to  the  corporation  to  transfer  the  stock,  its  books 
are  notice  to  it  that  the  certificate  has  been  issued.  The  bylaws 
and  the  certificate  are  notice  that  it  must  be  surrendered  before 
the  stock  can  be  transferred,  and  its  non-production  is  notice 
that  it  is  not  in  possession  of  the  party  claiming  the  transfer. 
These  facts  operate  as  notice  that  some  other  party  is  its  owner, 
and  they  put  the  corporation  upon  inquiry  that  would  lead  ordin- 
ary sagacity  to  the  truth;  and  this  is  equivalent  in  equity  to 
actual  notice  of  all  the  rights  that  inquiry  might  develop."^" 
A  purchaser,  in  good  faith,  of  certificates  of  stock  which  a  cor- 
poration has  transferred  on  its  books  without  the  surrender  and 
cancellation  thereof,  when  the  certificate  and  by-laws  state  that 
transfers  will  be  made  only  upon  such  surrender,  has  his  remedy 
against  the  corporation,  or  the  officer  responsible  for  the  im- 


Smith  V.  Crescent  City,  etc.  Co.,  30 
La.  Ann.  378;  Strange  v.  Houston, 
etc.  R.  Co.,  53  Tex.  162;  Bridge- 
port Bank  v.  New  York,  etc.  R. 
Co.,  30  Conn.  231;  Cleveland,  etc. 
R.  Co.  V.  Bobbins,  35  Oliio  St.  483. 
Cf.  Hart  V.  Frontino,  etc.  Co.,  L. 
R.  5  Ex.  111.  Contra,  Shropshire, 
etc.  Ry.  &  Canal  Co.  v.  Queen,  L. 
R.  7  H.  L.  496,  509;  Houston,  etc. 
Ry.  Co.  V.  Van  Alstyne,  56  Tex. 
439;  Hall  v.  Rose  Hill,  etc.  Road 
Co.,  70  111.  673.  Especially  where 
the  certificate  contains  the  state- 
ment that  transfers  will  be  made 
upon  the  books  of  the  company 
upon  the  surrender  and  cancella- 
tion of  the  certificate,  it  is  an  as- 
surance on  the  part  of  the  com- 
pany that  stock  will  be  transferred 
only  to  those  in  possession  of  the 
certificate.  Lanier  v.  First  Nat. 
Bank,  11  Wall.  377;  Brisbane  v. 
Delaware,  L.  &  W.  R.  Co.,  94  N.  Y. 
204;  s.  c.  25  Hun,  438. 

68  Supply  Ditch  Co.  v.  Elliott 
(1887),  10  Colo.  327;  s.  c.  3  Am. 
St.  Rep.  586,  holding  that  a  bona 
pAe  purchaser  of  certificates  of 
stock  will  hold  them  against  the 
true     owner,     where     the     latter 


placed  it  in  the  power  of  the  as- 
signor to  perpetrate  a  fraud  on  an 
Innocent  purchaser.  The  real 
owner  of  stock  transferred  by  the 
carelessness  of  the  corporation, 
where  certificates  have  been  is- 
sued therefor,  may  compel  the  cor- 
poration to  replace  the  stock  or 
pay  the  value  of  it.  He  is  not  con- 
fined to  a  remedy  against  the 
transferee.  St.  Romes  v.  Cotton 
Press  Co.,  127  XI.  S.  614;  Loring  v. 
Frue,  104  U.  S.  223;  Telegraph  Co. 
V.  Davenport,  97  U.  S.  369;  Loring 
V.  Salisbury  Mills,  125  Mass.  138; 
Pratt  V.  Taunton  Copper  Co.,  123 
Mass.  110;  Pratt  v.  Boston,  etc.  R. 
Co.,  126  Mass.  443;  Salisbury  Mills 
V.  Townsend,  109  Mass.  115; 
Pennsylvania  R.  Co.'s  Appeal,  86 
Pa.  St.  80;  American  Telegraph, 
etc.  Co.  V.  Day,  52  N.  Y.  Super.  Ct. 
Rep.  128 ;  Mayor,  etc.  of  Baltimore 
V.  Ketchum,  57  Md.  23. 

69  Factors,'  etc.  Ins.  Co.  v.  Ma- 
rine, etc.  Co.,  31  La.  Ann.  149. 

70  New  York,  etc.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30,  83;  Kort- 
right  V.  Buffalo  Commercial 
Bank,  20  Wend.  91;  Bridgeport 
Bank  v.  New  York,  etc.  R.  Co.,  30 
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proper  transfer  f^  though  if  such  a  transfer  is  directed  by  a  court 
of  competent  jurisdiction,  there  will  be  no  such  liabilityj^  As 
between  the  parties,  by  aii  assignment  of  the  stock  certificates, 
.even  though  the  transfer  be  not  consummated  upon  the  books 
of  the  company,  the  transferrer's  title  is  cut  off  and  he  is  estopped 
from  claiming  any  title  as  against  anybody.'''  Thus,  a  transfer 
of  -stock,  unrecorded  on  the  books  of  the  company,  made  with 
blank  assignment  and  power  of  attorney  to  transfer  on  the  books, 
gives  a  pledgee  of  the  transferee,  without  knowledge  of  the 
rights  of  the  original  holder,  an  equitable  title.''*    If  the  corpora- 


Conn.  270;  King  v.  Bank  of  Eng- 
land, Dougl.  523.  So,  If  the  owner 
of  certificates  of  stock  sella  part 
of  his  holding  and  executes  an  as- 
signment by  filling  i;ip  part  of  the 
blank  form  on  the  back  of  the 
certificate,  the  fact  that  the  as- 
signment Is  so  altered  afterward 
as  to  make  It  appear  that  he  as- 
signs all  his  stock,  will  not  re- 
lieve the  corporation  from  lia- 
bility for  carelessness  in  permit- 
ting the  transfer  to  be  made. 
Sewall  V.  Boston,  etc.  Co.  (1862), 
86  Mass.  277;  Coles  v.  Bank  of 
England,  10  Ad.  &  E.  437.  Thus, 
where  a  forged  transfer  has  been 
made  by  a  member  of  a  firm,  as 
one  of  the  firm's  transactions,  the 
firm  becomes  liable  for  the  value 
of  the  stock  and  dividends  which 
may  be  recovered  In  an  action  for 
money  had  and  received.  Marsh 
V.  Keating,  1  Bing.  New  Cases, 
198;  Marsh  v.  Stone,  6  B.  &  C. 
551.  Likewise  when  a  person 
owning  shares  in  two  companies 
gives  one  address  to  one  and  an- 
other to  the  other  and  deposits 
the  certificates  with  a  person  at 
one  of  the  addresses,  and  the  lat- 
ter forges  a  transfer  of  the  shares, 
and  the  companies  make  the 
transfer  after  communicating 
with  him  and  receiving  an  answer 
from  the  forger,  the  companies 
must  replace  the  stock;  although 
in  an  action  to  enforce  the  right 
the  plaintifE  Is  not  entitled  to 
costs.   Johnston  v.  Renton  (1870), 


L.  E.  9  Eq.  Cas.  181;  Taylor  v. 
Great  Indian,  etc.  Ry.  Co.  (1859), 
4  De  6.  &  J.  559;  Coles  v.  Bank  of 
England,  10  Ad.  &  B.  437;  Donald- 
son V.  Gillot,  3  Eq.  274;  McKenzie 
V.  British  Linen  Co.,  6  App.  Cas, 
82;  Swan  v.  North  British,  etc, 
Co.,  2  H.  &  C.  175;  Davis  v.  Bank 
of  England,  2  Bing.  393;  Bank  of 
Ireland  v. 'Evans'  Charities,  5  H. 
L.  389.  And  a  ward  is  protected 
from  the  negligence  of  his  guard- 
ian in  allowing  the  registration  of 
a  forged  transfer.  Telegraph  Co. 
V.  Davenport,  97  IT.  S.  369. 
,    71  Baker  v.  Wasson,  59  Tex.  140. 

72  Priedlander  v.  Slaughter- 
House  Co.,  31  La.  Ann.'  523. 

73  Duke  V.  Cahawba  Navigation 
Co.,  10  Ala.  82;  s.  c.  44  Am.  Dec. 
472;  Cushman  v.  Thayer,  76  N.  Y. 
365;  s.  c.  32  Am.  Rep.  315;  Balti- 
more, etc.  Ry.  Co.  v.  Sewall,  35 
Md.  238;  Hall  v.  United  States  Ins. 
Co.,  5  Gill,  484;  Gilbert  v.  Man- 
chester, etc.  Co.,  11  Wend.  627; 
Brown  v.  Smith,  122  Mass.  589; 
Beckwith  v.  Burroughs,  13  R.  I. 
294;  Bank  of  America  v.-  McNeil, 
10  Bush,  54;  People's  Bank  v. 
Gridley,  91  111.  457. 

7*  Otis  V.  Gardner,  105  111.  436; 
Holyoke  Bank  v.  Goodman,  etc. 
Co.,  9  Cush.  576;  Chew  v.  Bank  of 
Baltimore,  14  Md;  299;  Home 
Stock  Ins.  Co.  V.  Sherwood,  72  Mo. 
461;  Cheltenham,  etc.  Ry.  Co.  v. 
Daniel,  2  Q.  B.  281;  Sheffield,  etc. 
Ry.  Co.  V.  Woodcock,  7  Mees.  & 
W.    574.     In   Cherry   v.   Frost,   7 
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tion  refuses  to  make  the  transfer  on  the  books,  the  vendor  is 
liable  on  the  implied  guaranty  in  his  contract  that  the  corporation 
will  permit  the  transfer  f^  and  the  vendee's  title  to  the  stock,  and 
the  dividends  thereon,  will  not  be  affected  as  between  him  and 
the  vendor  by  the  corporation's  refusal ;'"  although,  if  the  vendor 
dies  and  his  administrator  receives  dividends  on  the  stock  before 
the  transfer  is  made  on  the  corporate  books,  the  corporation  is 
not  liable  to  the  vendee,  no  presentation  of  a  certificate  being 
necessary  upon  a  demand  for  dividends  by  the  owner  of  record 
of  the  stock  or  his  personal  representative.^^  If  scrip  represent- 
ing stock  be  stolen  by  means  of  the  forgery  of  the  true  owner's 
name,  and  the  stock  transferred  on  the  company's  books,  a  bill 
will  lie  to  compel  the  issue  of  new  stock  to  the  true  owner  and 
the  accounting  for  dividends  by  the  company,  or  in  default  thereof 
to  compel  the  purchasers  of  the  forged  certificates  to  replace 
the  stock.'^^  The  person  whose  rights  have  been  jeopardized  by  a 
forged  transfer,  may  lose  his  rights  by  his  own  negligence;  the 
omission  on  his  part  must  be  material,  however,  and  must  be 
the  failure  to  perform  some  duty.''^  Failure  of  consideration  or 
informality  in  the  transfer  can  not  be  made  a  ground  for  setting 
it  aside  before  registration.'" 


Lea,  1,  A.  assigned  to  B.,  as  col- 
lateral security  for  a  loan,  a 
stock  certificate  accompanied  by  a 
blank  power  of  attorney  to  trans- 
fer the  stock  on  the  books  of  the 
corporation.  B.  sub-pledged  the 
certificate  to  secure  a  loan  from 
C,  who  had  no  knowledge  of  A.'s 
interest,  but  supposed  the  stock 
to  be  B.'s  property.  At  the  time 
of  the  loan  from  C.  to  B.  no  trans- 
fer had  been  made  on  the  books 
of  the  corporation,  and  it  was 
held  that,  as  between  A.  andC, 
C.  had  the  better  equity  and  could 
hold  the  stock  for  the  amount  of 
his  advances  to  B. 

T-'  Wilkinson  v.  Lloyd,  7  Q. 
B.  27. 

TO  Poole  V.  Middleton,  29  Beav. 
646;  Crawford  v.  Provident  Ins. 
Co.,  8  U.  C.  C.  P.  263.  In  a  New 
Yorlt  case  stock  was  transferred 
to  A.  on  the  day  of  the  commence- 
ment of  an  action  to  set  aside 
sales  made  by  the  corporation,  in 
order  that  A.  might  join  in  the  ac- 


tion. The  money  with  which  the 
purchase  was  made  was  placed  to 
A.'s  credit  by  the  person  who 
wanted  him  to  join,  and  the 
shares  were  not  transferred  on 
the  books  of  the  corporation,  and 
It  was  held  that  the  transfer  car- 
ried title  to  A.,  and  that  he  was 
properly  a  party  to  the  action. 
Ervin  v.  Oregon  Ry.  &  Nav.  Co., 
35  Hun,  544,  Davis,  P.  J.,  dissent- 
ing. 

77  Brisbane  v.  Delaware,  L.  & 
W.  R.  Co.,  25  Hun,  438;  s.  c.  94 
N.  Y.  202., 

TSBlaisdell  v.  Bohr  (1881),  68 
Ga.  56. 

79  Arnold  v.  Cheque  Bank,  1  C. 
P.  Div.  578;  Baxendale  v.  Ben- 
nett, 3  Q.  B.  Div.  525;  Coventry 
V.  Great  Eastern  Ry.  Co.,  11  Q.  B. 
Div.  776;  Swan  v.  North  British, 
etc.  Co.,  2  H.  &  C.  181. 

80  Cushman  v.  Thayer  Manuf. 
Co.,  76  N.  Y.  365;  s.  c.  32  Am.  Rep. 
315;  Hall  v.  United  States  Ins. 
Co.  (Md.),  5  Gill,  484. 


616  SALE    AND   TRANSFER   OF   STOCK.  [§  431. 

§  431.  Remedies  of  transferee  for  wrongful  refusal  to  allow 
registry. — If,  in  violation  of  its  duty,  the  corporation  refuses  to 
allow  registry  of  a  transfer,  the  transferee,  as  to  remedies,  may 
either  apply  to  a  court  of  law  for  mandamus  to  compel  registry, 
or  may  apply  to  a  court  of  equity  for  decree  for  allowance  of 
registry,  or  may  bring  suit  at  law  for  damages,  as  for  conversion 
of  the  stock.  Where  the  registration  of  a  proper  transfer  of 
stock  has,  through  the  neglect  or  refusal  of  the  corporation,  failed, 
the  corporation  becomes  responsible  for  the  damages  incurred.*^ 
Thus,  when  a  transfer  of  corporate  shares  is  made  to  one,  but  not 
recorded  as  the  corporate  by-laws  required,  and  a  creditor  of  the 
assignor,  without  notice,  subsequently  attaches  the  shares  as  his, 
and  causes  a  sale  and  transfer  to  a  third  party,  the  first  transferee 
may  maintain  an  action  against  the  corporation  for  its  refusal 
to  record  the  transfer  to  him.*^  And  the  party  making  the  de- 
mand upon  the  corporation  for  registration,  whether  it  be  the 
transferee  or  his  assignor,  is  entitled  to  recover  for  such  damages 
as  he  has  sustained  from  the  refusal  of  the  corporation.*''  But  on 
failure  to  transfer  stock  at  the  request  of  a  pledgee,  a  bank  is  not 
liable  for  subsequent  depreciation  of  the  stock.^*  And  a  stock 
company,  which  refuses  to  transfer  certain  shares  of  stock  on  its 
books  to  the  party  to  whom  a  certificate  has  been  assigned,  but 
marks  them  on  the  books  as  the  property  of  another,  is  not  liable 
in  assumpsit  for  conversion  of  the  stock,  but  only  in  an  action  on 
the  case  for  damages  for  the  refusal  to  note  the  transfer.*^  The 
measure  of  damages  in  such  cases  is  usually  the  same  as  that 
governing  actions  for  conversion  of  stock.^" 

Remedy  by  Suit  in  Equity. — The  relief,  usually  demanded,  is 
in  the  alternative,  either  for  registry  of  the  transfer,  or  damages 
instead.*^  A  preliminary  injunction  is  sometimes  granted,  pend- 
ing the  suit.''  The  corporation  must  complete  the  transfer  on 
its  books  upon  the  demand  of  either  party,  and"* equity  will  enforce 

SI  Catchpole  v.   Ambergate,   etc.  ss  Telford  &  F.  Turnpike  Co.  v. 

Ry.  Co.,  1  El.  &  B.  111.  Gerhab  (Pa.  1888),  13  Atl.  Rep.  90. 

82  Hazard  v.  Exchange  Bank,  26  86  Iron  R.  Co.  v.  Pink,  41  Ohio 

Fed.  Rep.  94.  St.    321;    s.    o.    52    Am.    Rep.    84; 

S3  Hussey  v.  Manufacturers',  etc.  Cleveland   R.   Qo.   v.   Robbins,   35 

Bank,  27  Mass.  414;   Telford  &  F.  Ohio  St.  483. 

Turnpike     Co.     v.     Gerhab     (Pa.  st  state  v.  Carpenter  (1894),  51 

]8SS),  13   Atl.  Rep.   90;    Helm  v.  Ohio  St.  83;   In  re  Reading  Iron 

Swiggett,  12  Ind.  194.  Works   (1892),  149  Pa.  St.  182. 

Si  Dayton    Bank    v.    Merchants'  ss  Thornton     v.     Martin      (Ga. 

Bank,  37  Ohio  St.  208.  1902),  42  S.  E.  348.   ■ 
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the  performance  of  this  duty.*°  Unless  expressly  provided  6y 
statute  or  articles  of  association  of  a  corporation,  its  officers  have 
no  power  or  discretion  to  repudiate  a  transfer  of  stock.""  The 
power  is  sometimes  delegated  by  the  charter  or  articles  of  in- 
corporation."^ But  courts  will,  at  all  times,  scrutinize  the  ex- 
ercise of  this  power  to  determine  whether  it  has  been  just  and 
reasonable,®^  for  it  is  contrary  to  all  customs  and  rules  regulating 
transactions  in  stocks,  and  may  easily  be  greatly  abused."^ 
Where,  in  order  to  complete  the  membership  of  any  person,  there 
is  only  wanting  registration,  or  some  formality  on  the  part  of 
the  company,  he  can  generally  compel  the  company  to  perform 
the  acts  to  complete  his  membership,  and  the  transferrer  has  a 
similar  right  against  the  company;"*  and  although,  in  general, 
the  person  on  the  register  as  member  at  the  time  of  a  winding-up 
order,  is  liable  to  contribute,  if  he  has  remained  there  through 
default  of  the  company,  he  can  have  his  name  removed  and  be 
freed  from  that  liability."^    Where  it  is  possible,  the  transferee 


89  Cushman  v.  Thayer  Manuf . 
Co.,  76  N.  Y.  365;  s.  c.  32  Am.  Rep. 
315;  Johnston  v.  Laflin,  103  U.  S. 
800,  804;  Webster  v.  Upton,  91  U. 
S.  65,  71;  Eustace  v.  Dublin,  etc. 
Ry.  Co.,  L.  R.  6  Bq.  182. 

90  Johnston  v.  Laflin,  5  Dill.  65; 
s.  c.  103  U.  S.  800;  In  re  Stanton, 
etc.  Co.,  L.  R.  16  Eq.  559;  Chap- 
pell's  Case,  Li.  R.  6  Ch.  App.  902; 
Gilbert's  Case,  L.  R.  5  Ch.  App. 
559;  Weston's  Case,  L.  R.  4  Ch. 
App.  20.  But  in  Ex  parte  Penny, 
L.  R.  8  Ch.  446,  it  was  held  that 
the  directors  might  refuse  to  give 
their  reasons  for  refusing  to  rec- 
ognize a  transfer  and  that  it 
would  be  presumed  that  their  rea- 
sons were  sufficient. 

91  Bargate  v.  Shortridge,  5  H.  L. 
Cas.  297;  Shortridge  v.  Bosanquet, 
16  Beav.  84. 

93Moffatt  v.  Farquhar,  7  Ch. 
Div.  591;  Robinson  v.  Chartered 
Bank,  L.  R.  1  Eq.  32. 

93  Johnston  v.  Laflin,  5  Dill.  65. 

9*  Shelf ord  on  Joint- Stock  Com- 
panies, 115,  citing  Ex  parte  Ru- 
dolph, 32  L.  J.  Q.  B.  369;  Swan  v. 
North  British  Australian  Co.,  32 
L.  J.  Ex.  273;  Ex  parte  Swan,  30 


L.  J.  C.  P.  113;  Ward  v.  South 
Eastern  R.  Co.,  29  L.  J.  Q.  B.  177; 
Ex  parte  Harris,  29  L.  J.  Ex.  364; 
s.  c.  5  H.  &  N.  809;  Taylor  v. 
Great  Indian  Peninsular  R.  Co.,  4 
De  G.  &  J.  559;  Midland  R.  Co. 
V.  Taylor,  31  L.  J.  Ch.  336,  affirm- 
ing Taylor  v.  Midland  R.  Co.,  28 
Beav.  287;  Eustace  v.  Dublin  T. 
R.  Co.,  16  Week.  tlep.  1110; 
Donaldson  v.  Gillot,  L.  R.  3  Eq. 
274;  Sweeney  v.  Smith,  L.  R.  7 
Bq.  324;  Ashworth  v.  Bristol  R. 
Co.,  15  L.  T.  561;  Ex  parte 
Rymer,  14  Week.  Rep.  276;  Re- 
gina  V.  General  Cemetery  Co.,  6 
B.  &  B.  415;  Copeland  v.  North 
Eastern  R.  Co.,  6  E.  &  B.  277; 
Regina  v.  Liverpool  R.  Co.,  21  L. 
J.  Q.  B.  284;  In  re  East  Wheal 
Martha  Mining  Co.,  33  Beav.  119; 
Ex  parte  Marino,  L.  R.  2  Eq.  226; 
2  Ch.  596;  Iron  Ship  Building  Co., 
34  Beav.  597;  Ex  parte  Martin,  2 
H.  &  M.  669;  Ex  parte  Webb,  9 
Jur.  N.  S.  856;  Ex  parte  Parker, 
L.  R.  2  Ch.  685;  Ex  parte  Bragin- 
ton,  12  L.  T.  (N.  S.)   259. 

95  Shelford  on  Joint-Stock  Com- 
panies, 115,  citing  Ex  parte  Shep- 
herd,   L.   R.    2    Ch.    16;    Nation's 
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may  file  a  bill  in  equity,  praying  for  a  decree  directing  the  registry 
to  be  made.°°  In  an  action  to  compel  the  officers  of  a  corporation 
to  register  a  transfer  of  corporate  stoqk,  the  corporation  is  not 
a  necessary  party .*^  In  a  suit  to  compel  the  officers  of  a  corpora- 
tion to  register  a  transfer  of  stock,  an  agreement  between  the 
complainant's  vendor  and  the  defendant,  from  whom  he  purchased 
the  stock,  that  the  vendor  would  not  transfer  it  to  any  third  per- 
son, is  not  a  good  defense  where  it  appears  that  the  agreement 
was  made  after  the  defendant  had  sold  the  stock  to  complainant's 
vendor,  and  no  consideration  is  alleged  for  the  agreement.  And 
an  answer,  alleging  that  the  complainant  had  acquired  the  stock 
without  consideration,  for  the  purpose  of  obtaining  control  of 
the  corporation  to  the  exclusion  of  defendant,  and  all  other  per- 
sons interested  therein,  states  a  good  defense.'* 

Remedy  in  an  action  for  damages. — ^Where,  however,  the  equit- 
able remedy  is  not  practicable,  and  the  court  can  not  direct  a  regr 
istry  to  be  made,  it  will  grant  a  recovery  for  damages.®'  An 
action  at  law  for  damages  in  case  of  refusal  to  allow  registry 
of  a  transfer,  is  the  established  remedy;^  It  may  sound  in  tort, 
or  in  contract.  The  common  law  action. of  trover,  is  a  proper 
remedy.^  The  statute  of  limitations  runs  only  from  the  time  of 
demand  made  for  registry.' 

§  432.  Whether  mandamus  vvill  lie  to  enforce  registry. — 
Though  the  decisions  are  conflicting,  the  weight  of  authority  is 
that  mandamus  will  not  lie  to  enforce  registry  of  transfer    of 

Case,  L.   R.   3  Eq.   77;    Ex  parte  etc.  R.  Co.,  129  Mass.  46;  Walker 

Read,  36  L.  J.  Ch.  472;  Ex  parte  v.    Detroit    Transit    Ry.    Co.,    47 

Shipman,    L.   R.    3    Eq.    219;    Ex  Mich.   338.     Gf.  Regina  v.   Liver- 

parte  Chatres,  1  De  G.  &  S.  581;  pool,  etc.  Ry.  Co.,  21  L.  J.  Q.  B. 

Ex  parte  Bennett,  16  Week.  Rep.  284. 

572;  Ex  parte  Ward,  L.  R.  2  Ch.  97  Gould    v.    Hes-d     (1890),    41 

431;    reversing  s.  c.  L.  R.  2  Eq.  Fed.  Rep.  240. 

226;  Sa;  parfe  Walker,  L.  R.  6  Eq.  ss  Gould    v.    Head     (1890),    41 

30;   Wx  parte  Fox,  L.  R.  5  Eq.  118;  Fed.  Rep.  240. 

In    re    Overend,    Gumey    &    Co.,  99  Smith     v.     North     Ajnerlcan 

Ward's    Case,    L.    R.    4    Eq.    189;  Mining  Co.,  1  Nev.  423. 

Head  and  White's  Cases,  L.  R.  3  1  Blair  Co.  v.   Rose    (1901),   26 

Eq.  84.  Ind.  App.  487;   Hussey  v.  Manu- 

»6lron  R.  Co.  v.  Fink,  41  Ohio  facturers,"   etc.   Bank    (1830),    27 

St.    321;    s.   c.    52   Am.   Rep.    84;  Mass.    415;    Doty    v.    First    Nat. 

Cushman  v.  Thayer  Manuf.  Co.,  76  Bank,  etc.  (1892),  3  N.  D.  9. 

N.  Y.  365;  a.  c.  32  Am.  Rep.  315;  2  Ralston  v.  Bank  of  California 

Mechanics'  Bank  v.  Seton,  1  Pet.  (1896),  112  Cal.  208. 

299;   Burrall  v.  Bushwick  R.  Co.,  »  Iron  R.  R.  v.  Fink  (1884),  41 

75  N.  T.  211;   lasigi  v.  Chicago.  Ohio  St.  321,  52  Am.  Rep.  84. 
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shares.  Whether  or  not  a  court  of  equity  will  compel  registra- 
tion by  mandamus,  is  involved  in  some  uncertainty,  though  if  no 
public  interest  is  involved,  and  no  sufficient  reason  is  shown  for 
the  granting  of  any  remedy,  or  other  remedies  are  possible,  it 
seems  to  be  settled,  upon  good  authority,  that  suitors  can  not  re- 
sort to  this  proceeding.*  On  the  other  hand,  where  registration 
is  denied  a  party  without  ground  for  it,  many  authoritiees  are 
to  the  effect  that  this  remedy  is  proper."  As  a  general  rule,  how- 
ever, mandamus  does  not  lie  against  the  officers  of  a  private  cor- 
poration to  compel  the  transfer  of  stock.*  In  Indiana,  on 
application  for  mandamus  to  compel  the  transfer  by  a  corporation 
of  shares  of  stock  on  its  books  to  relator,  it  was  held  that  man- 
damus will  only  lie  when  there  is  a  clear  legal  right,  and  that 
the  relator's  right  was  only  equitable.'' 


*  Murray  v.  Stevens,  110  Mass. 
95;  Shipley  v.  Mechanics'  Bank, 
10  Johns.  484;  Birmingham  Fire 
Ins.  Co.  V.  Commonwealth,  92  Pa. 
St.  72;  Ex  parte  Fireman's  Ins. 
Co.,  6  Hill,  243;  People  v.  Parker, 
etc.  Co.,  10  How.  Pr.  543;  State  v. 
Rombauer,  46  Mo.  155;  State  v.  St. 
Louis,  etc.  Co.,  21  Mo.  App.  526; 
Townes  v.  Nichols,  73  Me.  515; 
Wilkinson  v.  Providence  BanS,  3 
R.  I.  22;  Baker  v.  Marshall,  15 
Minn.  177;  Kimball  v.  Union  "Wa- 
ter Co.,  44  Cal.  173;  State  v.  Guer- 
rero, 12  Nev.  105;  King  v.  Bank 
of  England,  2  Doug.  K.  B.  524; 
King  V.  London  Assurance  Co.,  1 
Dowl.  &  R.  510;  Queen  v.  Liver- 
pool, etc.  Ry.  Co.,  21  L.  J.  Q.  B. 
284;  Rex  v.  Worcester  Navigation 
Co.,  1  Mon.  &  R.  529,  13  Am.  Rep. 
157. 


B  People  V.  Goss  Manuf.  Co.,  99 
111.  355;  State  v.  First  Nat.  Bank, 
89  Ind.  302;  Green  Mountain,  etc. 
Co.  V.  Bulla,  45  Ind.  1;  State  v. 
Cheraw,  etc.  R.  Co.,  16  S.  C.  624; 
Townsend  v.  Mclver,  2  S.  C.  25; 
Cooper  v.  Swamp,  etc.  Co.,  2 
Murph.  (S.  C.)  195;  Goodwin  v. 
Ottawa,  etc.  Ry.  Co.,  13  U.  C.  C.  P. 
254;  People  v.  Crockett,  9  Cal. 
112;  Regina  v.  Camatic  Ry.  Co., 
L.  R.  8  Q.  B.  299;  Norrls  v.  Irish 
Land  Co.,  8  El.  &  B.  512;  Browne 
&  Theobald's  Ry.  Law,  73,  citing 
Ward  V.  South  Eastern  Ry.  Co.,  29 
L.  J.  Q.  B.  177. 

aTobey  v.  Hakes  (1887),  54 
Conn.  274,  7  Atl.  Rep.  551. 

T  Bumsville,  etc.  Co.  v.  State 
(1889),  119  Ind.  382.  Of.  Tregear 
V.  Etiwanda  Water  Co.  (1888),  76 
Cal.  537;  s.  0.  9  Am.  St.  Rep.  245, 
3  L.  R.  A.  265. 


